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APPELLATE CIVIL. | 


Before “Mr. Justice R, C. Mitter, 


RAJENDRA LAL BANDOPADHYAY 4 AND OTHERS 
* v. . 
. JOGENDRA NATH BANDOPADHYAY AND OTHERS. 


Partition, affect “of — Partition wader Estaies Partition “Act (V of 1897. B. c2 
—Tenure, if extinguiched—Talub created by ‘some of the Part proprietors 
— Part owner of talus, if entitled to rent {from ryote. 


If a tenure is created by some of the ‘joint proprietics ‘of’ an estats,-{t"(that 
ls, the tenure) is not extinguished on a partition under the “Estates Partition 
Act of 1897. If the lands comprised . in the tenure fell within the vase ot 
the grantor of the fenure, there Is no disturbance” of ‘the "tenüre-holder ^ "| 
are allotted to others, the ienute-holder gets compensation lands’ hes kd 
Shakam of his grantor under section 99 of the Estates Partition Act;of 1897. In 
any case, the tenure is neither destroyed nor split up. . 


The lands in suit appertnined to parent estate No 4407. Four annas odd 
share of this estate was knowh as Hissya Darga Ram Roy and was owned by 
four groups of persons. The owners of this Hissya created four permanert 
tenures—three Shikmi taluks and a Kayemi Miras.. Tbe co-proprietors of 
Towzi No. 4407 who nal not granted the Shikmi taluks ór the Kayem! Miras 
got their allotments ‘under the Estates Partition Act which did not include the 
lands of the Shikml talnks and the Kayem! Miras. A Shikmi taluk namely 
Taluk Kashi Chandra Bandopadhyay was created either in favour of the three 
Erónps of, the owners of Hissya Durga Ram Roy or had been subsequently 
acquired by the sald owners. The allotments made to the proprietors of Hiseya 
Darga Ram Roy were on this basis, Damely, that besides getting otber lands, 


tb each group of such proprietors was allotted one of the sald permansit tenures,. 


either a Shikm! taluk or the Kayem! Miras. Tho plantis got’ Shakam No. 
14 and the pro forma defendants, the appellants, Skakaw No.13. To each of 


*Appeal from Appellate Decree No. 1686 of 1932, against the “decree of 
Babu Pannalal Baso, Subordinate Judge, and Coort, of Faridpur, ated the £9th 
February, 1932, reversing-that of Babu Naresh Chandra Chakrabarti, Munsif, 3rd 
Court, Madaripur, dated tha 14th May, 1931. : E 
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these Skahams was included one of the four permanent tenures, Shikmi taluk 
Kashi Chandra Bandopadhyay being included in Shakam No. 13. The partition 
was completed in Pous, 1324 

Before'the partition Shikmi taluk Kashi Chandra Bandopadhyay was held 
in equal shares by the three groups of persons who were also proprietors of 
Hissya Durga Ram Roy, each of the said three groups baving a fourth share 
of Hissya Durga Ram Roy. The plalotiffs purchased 6 annas odd gundas share 
out of the share of Ramani Mohan Roy and others, who were one of the groups, 
both jn the said Shikmi taluk and Toazi and the $70 forma defendants the 
remaining share both in the sald Shikmi taluk and the Touxi. The plaintiffs 
sued one set of ryots whose lands fell within Shikm! taluk Kashi Chandra Bando- 
padhyay claiming 6 adnas odd gundas of one third of the rent due from them, 
from 1333 up to the third Kist of 13361 nu - 

Held, ibat the plaintiffs as part owners of the taluk were entitled to claim 
rent from the ryots according to the share claimed by them. 

That the Shikm taluks were neither destioyed nor affected as the result of 
the partition. 

That the plaintiffs were entitled to the share of the rent claimed by 
them as part owners of the Shikmi taluk up to Pous Kist of 1334, when 
the partition became fina] and after partition in ther character of Shikmi 
talukdars. 


Appeal by the gro Jorma Defendants. 

The material facts appear from above. 

Messiss. Annada Charan Karkoon and Jstear. Chandra Chakra- 
party ior the Appellants. 

Messrs. Gunada Charan Sen and Satindra Nath Roy Chow? kury 


for the Respondents. 
C. A. Y. 


The following judgment was delivered : ——— 

This appeal is on behalf of gro forma defendants Nos. 4, 5, 8 and 
10 in a suit for recovery of arrears of rent from 1333 up to 
the third kist of 1336. The first Court granted the plaintiff a 
decree for rent only upto the Pous kist of 1334, but the lower 
appellate Court has decreed the suit in full. 


The lands in suit appertain to parent estate No. 4407 of the 
Faridpore Collectorate. 4 ns 1634gds share of the said estate was 


_ known as Hissya Durga Ram Roy. The said Aissya was owned 


by four groups of persons. The owners of the said Z7issya created 
four permanent tenures,—three Shikmi Taluks and a Kayemi 
Mirash. i 

In this suit we are concerned with one of the Shikmi Taluka, 
namely, Taluk Kashi Chandra Bandopadhyay. The said Shikmi 
Taluk was.created either in favour of the 3 groups of the owners 
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of Hissya Durga Ram Roy or have been sùbrequently acquired by 
the said owners, 

Proceedings under the Estates Partition Act (V of 1897 B. C.) 
were started. The co-proprietors of Touzi No. 4407 who had 
not granted the Shikmi Taluks or the Kayemi Mirash got their 
allotments which did not include the lands of the Shikmi Taluks 
and the Kayemi Mirash. In tbe valuation of their Skakams, 
assets were taken, as it must be, on a ryotwari basis. The 
allotments made to the proprietors of Hissya Durga Ram Roy 
were on this basis, namely, that besides getting other lands, to 
each group of such proprietors was allotted one of the said per- 
manent tenures, either a Shikmi taluk or the Kayemi Mirash. The 
plaintiffs got Shatam No 14 and the proforma defendants Shaham 
No. 13. To each of these Shakams was included one of the four 
permanent tenures, Shikmi Taluk Kashi Chandra Bandopadhyay 
being included in Sakam No. 13. The partition was completed 
in Pous 133 4. : 

Before the partition Shikmi Taluk Kashi Chandra Bando- 
padhysy was held in equal shares by the three groups of persons 
who were also proprietors of Hissya Durga Ram Roy, each of 
the said three groups having a fourth share of Hissya Durga Ram 
Roy. Ramani Mohan Roy and others formed one of such groups. 
Plaintiffs purchased 6 Annas 4 Gundas r Kara 2t Jabs share out of 
the share of Ramani Mohan Roy and others both in the said 
Shikmi Taluk and the Touzi and the proforma defendants the 
“remaining share both in the said Shikmi Taluk and the Touzi 
The plaintiffs have sued one set of the ryots whose lands fall 
within Shikmi Taluk Kasi Chandra ° Bandopadhyay, claiming 6 
Annas 4 Gundas 1 Kara 21 Jabs of one third of the rent due from 
them, They are no doubt entitled to this share of the rent as 
part owners of the Sbikmi taluk up to the date when the partition 
became final, #,¢ up to Pous Kist of 1334. The question is 
whether they are entitled to claim any rentin thelr character of 
Shikmi Talukdars after the partition. 

The defence taken and the case as presented in the lowér 
Courts was that Taluk Kashi Chandra Bandopadhyay has in law 
ceased to exist asa result of the sail partition, being a taluk not 
created by all the proprietors of Touzi No. 4407. That position 
cannot be. maintained in law. If a tenure is created by some 
cf the joint proprietors of an estate, the said tenure is not extingui- 
shed on a partition under the Estates Partition Act. Ifthe lands 
comprised in the tenure fall within the SAadass of the grantor of 
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-the tenure, there is no disturbance of the tenure-holder. . If they 
are allotted to others the tenure-holder gets. compensation 
dands from the Shakam of his grantor under Section 99 of,the 
Estates Partition Act. In any case the tenure is neither destroyed 
: nor split up. 

.Inthe case before me the said Taluk was created by some 
of'the part proprietors of the Tovuzi who did not gét one 
joint allotment. They got four separate allotments and the 
‘lands of the tenure have’ fallen within the geographical limits of 
one of these four Skakams, namely Sahat No. 13 of the proforma 
-defendants. ‘Mr. Karkoon contends that in such case the tenure- 
holders of Taluk Kashi Chandra Bandopadhyay cannot say that 
all’ the lands which originally were comprised in the tenure is 
“still inéluded in the tenure after the partition. To make his 
posifion clear he takes a hypothetical case, A and B are part 
owners ofan estate each having 4 annas share. They create 
a tenure which comprises roo bighas of land comprised in block X, 
-At the partition block X is allotted to A alone. Mr. Karkoon says 
that: under Section 99. of the Estates Partition Act the allotment 
Tof B cannot be free of: the tenure. The tenure-holder would get 
.from the lands of B's allotment as within his tenure 5o bighas 
.of land and as the tenure consisted of roo bighas, only 53 bighas 
(the balance) in A's allotment would be burdened with the tenure 
and not the whole of roo bighas, He says that otherwise the 
result would be unfair and inequitable, for A will have to” be 
Satisfied only with the rent payable by the tenure-holder and 
would-not be able to get any rent from the ryots holding any 
portion of the said rco Dighas while B will be able to realise such 
rents I am afraid I cannot give effect to his contention, If 
by reason of this mode of partition there be any likelihood of 
difference in the value of the two allotments, it is for:A and B 
to have their allotments equalised in value by tbe partition gutho- 
rities. That is to say in such a contingency A should have claimed 
more ryoti or khas lands in His allotment to make "up for the 
deficiency of the profits intercepted by the tenure-holder. His 
only remedy would be before the partition authorities when the 
allotments are prepared. To allow him to take up the position 
now would be to disturb the scheme of partition. The Shikmi 
Taluk being created by him subsists as against him, It is not 
cestroyed, split up or mutilated ia the circumstances of this case. 
The plaintiffs are part owners of the said Shikmi Taluk and 
have the same share therein as before. In the circumstances 
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-of this case also there is no inequity inthe position.of the plaintiffs 
and proforma defendants regarded as proprietors of the. estate, 
because the plaintiffs have within their allotment one of the Shikini 
taluks. The position i$ that the plaintiffs and the gro forma defen- 
dants would be entitled to realise the rent due respectively from 
the Shikmi Talukdars whose taluks haye been included in their 
respective Shahams, and inasmuch as the Shikmi taluks have 
neither been destroyed nor affected asa result of the partition 
under the Estates Partition Act the plaintiffs as part owners of the 
said taluk are entitled to claim rent from the ryots according to 
the share claimed’ by them. The result is that the appeal is 
dismissed with costa. f 


A T, AL 


Appeal EE 


Bafore Mr. Justice S. N., Guha and Mr. Justice C. Bartley. 


ABDUL LATIF LASKAR AND ANOTHER 
- l v. * 
~ _  AKLU MIA LASKAR.* 


Order, if comclwsive —Order refusing io investigate a claim preferred under 
~  O. a1 R. 58 of the Code of Civil Procedure (Act V af 1908)—No suit brought 

within time—Objection, if can be ratsed in defence to a suit brought by 
1 Guclion-urchaser.- - 


When there is on order tantamount to € a claim made by a party 
under Order ar rule 58 of the Code of Civil Procedure, if that party fails to bring 
a sult as contemplated by Order a1 rule 63, he is precluded from asserting his 
title against the auction- purchaser whether plaiatlif or defendant. i 


An order refusing, to lnveqtiggte a. claim “prefered under Order a1 rule 58 
of the Code of Civil Procedure on the ground that lt was unnecessarily delayed, 
is one under Order ar rule 63 and is conclusive, if not set aside by a suit within 
the period of time prescribed by Article ir, Schedule I of the Indian Limitation 
Act of 1908.. k 


^ Nagendra Lal Chowdhury v. Fani Bhesan Das (1) and other cases-followed. 


The plaintiff as purchaser at a tale held in execution of a decree, piayed 
for declaration ot his title to the property in sult, and for possession of the 


* Appeal from Appellate Decree No. E63 of 1932, against the decree of 
N. G.' A. Edgley Esq., District Judge of Cachar, dated the 14th December 
1931, affirming that of Baba Woopendra Chandra Ghose, Additional Subordi- 
date Judge, 4th Court, Cacbar at Silchar, dated the 6th July, 1931. 

G) (1918) 1, L. R. 45 Calc. 85: 
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seme. His claim was resisted by the defendants. The latter objected to the 
attachment of the property in execution and claimed it as their owm. The 
objection was not Investigated-as in Court’s opinion it was unnecessarily delayed 1 


Held, that It was incumbent on the defendants to institute a sult as contem- 
plated by Order at rule 63 of the Code of Civil Procedure of 1908 and 
Article 11, Schedule I of the Indian Limitation Act of 1908. As this was not 
done, it^ was not open to them to defeat the claim of the plaintiff by agitating 
matters which should bave been urged by them in a suit as provided by the 
provisions of the statute. d 


Appeal by Defendants Nos. 1 and a. 

Suit for declaration of title and for recovery of possession, ' 

The material facts are stated in the judgment. 

Mr. Satyendra Kisor Ghoss for the Appellants. : 
Mr. Priya Nath Dstt for the Respondent. 


C. À. V. 

The following judgments were delivered : 

Guha, J.:—The plaintiff in the suit out of which this appeal 
has arisen, asthe purchaser at a sale held in execution of a decree, 
prayed fur declaration of his title tothe property in suit, and for 
possession of the same. The plaintiff's claim was resisted by the 
defendants Nos. r andes, 3, 4 and 9. It appears that the defendants 
Nos. r and 2 objected to the attachment of the property in execu- 
tion, and claimed the property as their own; the claim thus made 
under Order XXI, rule 58 of the Code of Civil Procedure, and the 
objection to attachment of property were not investigated for the 
reason that the Court before which they were made considered that 
they had been unnecessarily delayed. The order recorded by the 
Court was to the effect: “Two claims have been filed. The land 
was attached a long time ago by beat of drum and sale proclamation 
was also issued. It appears to me that the claims have been 
unnecessarily delayed. No order for investigation of the claims 
will accordingly be raised.” The case of the defendants Nos, r 
and 2, the appellants in this Court, was similar to their claim in 
the execution proceedings to which reference has been made above ; 
they denied the title of the plaintiff as purchaser at execution sale, 
and asserted their own title to the property in litigation. 

The Court of first instance gave its decision partially in favour 
of the plaintiff; the title of the plaintiff was declared to the property 
in suit, with the exception of the items covered by Ex. A and 
Er. A(4), to which the defendants Nos. 1 ani 9 had asserted their 
title, On appeal, the learned District Judge affirmed the decision 
of the trial Court ; but the Courts below have differed on a question 
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of law. The question was decided in favour of the defendants 
Nos, 1 and 2, appellants in this Court, by the Court of first instance, 
and against them by the Court of appeal below. The question 
arose for decision on the order of the Court of execution refusing 
to investigate the claim and objections preferred by the defendants 
Nos. 1 and.a, passed on the 3rd November, 1924, to which reference 
has been made already. The Court of first instance was not pre- 
parelto take the aforesaid order as one rejecting a claim under 
Order XXI, rule 58 of the Code of Civil Procedure. In its opinion 
the order passed. on the petition of objection to attachment filed 
by the defendants could not “ silence them”, and could not stand 
in their way in the matter of Joma fides of the purchaser by virtue 
of which they asserted their title and wanted to defeat the title of 
the plaintiff as a purchaser atan execution sale. It may be men 
tioned: here that although the primary Court held against the 
defendants on evidence. so faras the merits of their claim were 
concerned, the Judge inthe Court of appeal below came to the 
conclusion on evidence, that he would ordinarily have been inclined 
to hold that the appellants have succeeded in establishing their case 
in respect of transfers covered by Exs. A(z) and A(2), According 
to the Court of appeal -liowever, the appellants were not entitled 
to rely for their defence on the same considerations which were 
put forward by them, with reference ‘to their claim which were not 
investigated, for reason stated in the order of the execution Court 
passed on the 3rd November, 1924. _ 


In support of the appeal to-this Court it was argued that the 
order of the 3rd November, 1924, Was not an order rejecting the 
claims preferred by the defendants under Order XXI, rule 58 of 
the Code of Civil Procedure, and the said order could not;therefore 
attract the operation of Article 11 of the Indian Limitation Act. 
It was argued that.the order refusing to investigate the claims 
could not be treated asan order against a party on'a claim pre- 
ferred, within the meaning of Article rz of the Indian Limitation 
Act, and was not also order against &-party as contemplated by 
Order 3 XI, rule 63 of the Code of Civil Procedure. The com 
tentions thus advanced are in our judgment covered by the authority 
of decision of the different High Courts in the country. Of these, 
special mention may be made of the decision in the cases of 
Macki Rajs Venkatarainam v. Sri Raja Vadreou Ranmganaya- 
kamma Zemindarini Garu (1) ; Gobardhan Das v. Makundi Lal (a); 


(1) (1918) I. L. R. 41 Mad. 98s. 
(a) (1993) I. L. R. 45 All. 438, 
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Trimbak Tumbudu Shet Rangari v. Siparu . Chatutdas 
Bairagi (1); Nagendra Lal Chowdhury v. Fei Bhusan Das (2). 
In .the decision of a Full Bench of the. Madras. High Court, 
in. Mach Rajw’s case. (3) referred to above, the questions arising 


for consideration iu the case before us were exhdustively reviewed ; 


and .it was held that an order refusing to investigate a claim is 
-one under order XXI, rule 63 of the Code of:Civil“Procedure, 
atid was conclusive, if not set aside by. a suit. within the period of 
time prescribed by Article 11 ofthe India Limitation Act. So 
far:as this Court is concerned, it was definitely laid down, in 
Nagendra Lal Chowdhury’s case (2), mentioned above, in consom 
ance with the. observations.-of Mookerjee, J-in the case of /rguZ 
Kishore v. Ambika Debi (4), that there was weighty, authority in 
-support of the view that where an application had been dismissed 
with or without investigation, a regular süit,.if.instituted, must Ke 
commenced . within one year from the date -of such order. Ona 
careful consideration of the question raised.:before us, we see ho 
‘yekeon to -differ . from -the decisions to which reference has been 
nade; and we give effect tothe same. .It: wis "incumbent on the 
defendants Nos. r- and a, appellants. in this Court, to instituté:g 
suit ‘as contemplated By O. XXI;rule 63%6f the ‘Code of Civil 
Procedure and Article rr of the Indian. Lintitation Act. "This was 
not done; and it was not open. to. the-appellants now to defeat 
the'claim of the plaintiff in the suit giving’. ribe to this appeal. by 
agitating matters which should. have bean urged: by them in a 
suit as provided by, the provisions of the statute to "which. reference 
has been made above, It has algo.to_be- -stated in this connection 
that in our judgment, there can be no question that where there 
is an order tantamount to a, refusal of a clam made by a party 
under Order XXI, rule 53 of the Code of*Civil Procedure, if that 
party fails to bring a suit as contemplated by Order XXI, rule 63, he 
is precluded from asserting his title against the auction-purchaser, 
whether plaintiff or defendant; and the parties in the position of 
the defendants Nos, r and 2 in the suit out of which this appeal 
has arisen, | could not be allowed to raise again their claim to the 
property, even though they might come to occupy the position 
of the defendants in a suit; for possession by the auction-pur- 
chasers. 


(1) (1932) I. L. R. 57 Bom. 213. ` 
(2) (1918) I. L. R. 45 Calc. 785. 
(3) (1918) 1. L. R. 4t Mad. 985. 
(4) (1912) 16 C. W. N. 882. 
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In the above view of the case before us regard being had to 
the trend of decisions by the High Courts in this country, from 
which we do not see any reason to differ, the Vlecision given by 
the Court of appeal below, on the question of law arising for con- 
sideration in this case, must be affirmed. 

In the result, the appeal faila, and itis dismissed. There is 
no order as to costs in this appeal. 


Bartley, J.:—I agree. 
A. T. M. 


BÌGH CovRT, 


Appeal dismissed. 


Before Mr. Justice R. C. Mittor. 


RAIJADDI SHEIK AND OTHERS 
i v. 
SARJAN BISWAS AND OTHERS, * 


Estoppel—Under- -ryot, if to be treated as trespasser—Occupancy ryol granting 
heritable right to his under-ryot—Ryot descriving himself in the Pattu as 
ryot holding at fixed rate. ! ; 


Where a lease purporting to be of a ensduent danie on its faca, la 
granted by an occupancy ryot describing himself in the deed asa ryot holding 
at fixed rate, to an under-ryot, he or his representative cannot treat the 
heirs of the lessee trespassers on the footing that an under-ryotl Interest is not 
heritable. 


Chandra Kanta Nath v. Amjad Ali (1) followed, 


The lessor or his representative is estopped from pleading that he Js a mere 
occupancy ryot or that tho Patta conferring heritable right is Invalid by reason 
of the provisions of section 85 of the Bengal Tenancy Act. 

. The predecessor of the plaintiffs describing himself as ryot holding at 
fixed rate by a registered Patta, dated the 24th Assar, 1303, granted to the 
predecessor of the defendants a heritable right in the jote. The grantor sold 


*Appeal from Appellate Decree No. 718 of 1932, against the decree of 
E. S. Simpson Esq. District Judge of Kbulns, dated the 17th August, 1991, 
affirming that of Babu Phanindra Nath Mitra, Additional Subordinate Judge, 
Jemo Khulna at Khuloa, dated the goth June, 1930. 

(1) (1920) I. L. R,748 Calc. 787 ; 32 C. L. J. 296. 
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4 annas share of his jote to'the plaintiffs who on a partition got all the lands 
included in the lease in iheir allotment. Thereafter the superior landlord 


. obtained a rent decree against the plaintiffs in respect of their jote and at 


the sale in execution thereof one P purchased the holding. P sold the jote 
to the plaintiffs in the Benam! of T. The plaintiffs brought successive 
suits for rent against the underryots and recovered decrees. In all these 
suits the plaintiffs accepted the Patta and based their claims to get rent on the 
basis thereof : 

Held, that the plaintiffs were precluded from going back upon the terms of 
the Patta and were bound by all ita covenants. 


That the defendants.were not Hable to be ejected as trespassers. 
Appeal by the Plaintiffs. ` 


The material facts appear from above and from the judg- 
ment. - 


Messrs. Kshitis Chandra Chakravarty and Durga Charan Roy 
Choudhury (for Mr. Panchanan Ghosal) for tte Appellants. 


Messrs. Sarat Chandra Basu and Nirmal Kumar Sen (for Afr. 


Bliss Haldar) for the Respondents, 
C, A. Y. 


4 


The following judgment was delivered : 

This appealisin a suit instituted by the plaintiffs appellants 
for recovery of Khas possession. [heir case is that one Kaem 
Biswas held under them and their predecessors the lands in suit 
In under-ryoti right, and on his death the defendants, who are 
his heirs, are trespassers in as much as under-ryoti interests 
are not „heritable in law. The main defence is that the defen- 
dants are entitled to remain onthe land as tenants as they are 
under-ryots with the right of occupancy and as a heritable right 
had been conferred on their predecessor, Addas Biswas, by the 
predecessor of the plaintiffs, Aber Muhammad, by a registered Potta 
(Ex. C) dated the 24th Assar, 1303. Both the Courts have disinissed 
the plaintiff? suit. f 

The said Potla described the status of the grantor, Aber 
Muhammad, as that of aryot at fixed rates andon that footing 


“a heritable right was conferred on the grantee, Addas Biswas, 


The position therefore is that even if the status of the grantor 
Aber Muhammad had in fact been that of an occupancy ryot he 
and his represeptatives could not have gone back upon‘the grant 
and treated the heirs of Addas Biswas as trespassers on the 
footing that an under-ryoti interest is not heritable. The principle 
of estoppel formulated by the Full Bench in CAZndra Kanta 
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Wath v. Amjad Ali (1) would have been complete answer to Cin. 
them. 1934. 
— 


. Aber told 4 annas share of his jote to the plaintiffs who on a Raijaddl Shetk 
partition got all the lands included in Adda lease in their allot- 
ment, Thereafter the superior landlord Narendra Nath Ghosh 
obtained a rent decree against the plaintiffs in respect of their 
jote and at the sale in execution thereof one Preonath Sen pur 
chased the holding. Thereafter Preonath Sen.sold ‘the jote to 
one Tota Bibi, who has been found to be a denamidar of the 
plaintifs. She served a notice under Section 167 of the Bengal 
Tenancy Act on the defendants’ predecessor, Kaem Biswas, the 
son of Addas Biswas, and thereafter sued ! im for Khas possession, . 
but the said suit was dismissed on the ground that Tota Bibi 
was the desamidar of the pluintiffz, the defaulting tenants. There- 
after the pluntiffs brought successive suits for rent against Kaem — 9997. 
Biswas and recovered decrees. é; 


v 
-Sarjan Biswas. 







that the defendants’ predecessor Kaem ‘Biswas, who was an und ^ 
ryot,had no doubt acquired an occupancy: right by custom but 
the defendants cannot resist the plaintiffs claim unless they prove 
that by custom such a right is heritable and there is no proof of 
the same. There is great force in this part of Mr. Chakavarty’s | PLS GCE 
argument, but itis not necessary to consider it as iq my judgment 

the ground on which tbe`Subordinate Judge has dismissed the 

suit is a substantial and good ground. The Subordinate Judge 

has held that the plaintiffs are estopped from pleading that they 

are mere occupancy ryote or that the Potta Ex (C) is invalid by 

reason of the provisions of Section 85 of the Bengal Tenancy Act 

Mr. Chakravarty contends that there can be no scope for the 

application of the doctrine of estoppel as his clients are pot claim- 

ing under their purchase from Aber Muhammad but under a 

title derived from Preonath Sen, the purchater of the joteata 

rent sale. Ido not think that this contention is sound. After 

their purchase from Preonath Sen in the demami of Tota Bibi 

the plaintiffs instituted three suits for rent against’ Kaem Biswas. 

These suits are Rent Suits No. 1057 of 19:5, No. 96 of 1917 and 

No. 1186 of 1919. In all these suits the plaintiffs accepted the. 

Potta Ex. (C) and based their claim to get rent on the basis 
thereof. The jote came back to them after the. rent goie Tr" 





(1) (1920) 1. L. R. 48 Calc. 787 ; 22 C. L. J: 296. 
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thereafter they accepted the Potta Ex.(C) in the plaints in the 
said rent suits. ‘These facts, in my judgment, precluded, them 
from going back upon tke terms of the Potta Ex. (C), and they are 


.bound by all its covenants. The appeal is accordingly dismissed 


with costs 
' Leave to appeal under the Letters Patent asked for is 

refused. ` 

A T.- AL, Appeal dismissed. 


Before Mr. Justice Nasim AB. 


KASHINATH MUKHERJI AND OTHERS 
v. 


PABAN CHANDRA MANNA AND OTHERS,* 


Ejectment—Under-ratyat —Bengal Terancy Act (VIII of 1885, as amended), 

Secs, 48C CI. (a), 662). 

The defendants held the undex«raiyati on the basis of a registered Kabullat of 
1306 B. S. correspondiag to 1899. The lenan‘s got the opportunity of paying 
their reat either in money or In klad E. a sit for ejectment and for recovery of 
the price of Bhag produce : > 

Hell, that if section 48C clause (a) of the Bengal Tenancy Act he not 
applicable, the defendants could claim the benefit of section 66 clause (2). 


If it be contended that section 66 of the Bengal Tenancy Act contemplates 
cases foc ejsctment only, the present suit being a suit for recovery of arrears of 
rent as also for ejectment, was not governed by section 66, then the proviso of 


section 48C clause (a) would bs inapplicable. 

Quaret Where the tenant has got the option to pay tbe rent either to 
money oc in kind, whether he can claim the benefit of section 48C clause (a) of 
the Bengal Tenancy Act. 

Appeal by the Plaintiffs. 

The material facts appear from the judgment. 

Messrs. Hari Charan Sastri and Manilal Bhattacharjes for the 
Appellants. 


* Appeal from Appellate Decree No. 1116 of 1932, against the decree of Babu 
Rajendra Lal Chakravarti, Additional Subordinate Judge of Hooghly at Howrah, 
dated the 16th February, 1999, affirming that of Balm Dhirendra Nath Bagchi, 
Monelff, 3rd Court, Howrah, dated the 19th December, 1929. 


Vor. LXI.] - * HIGH COURT. -. 


Messrs. KAitish Chandra Chakrabarty and Panchanan Ghosal 
for the Respondents, 


The following judgment was delivered : 


The appellants are the plaintiffs in a suit for ejectment under 
section 48C, clause (a) of the Bengal Tenancy Act as also for 
recovery of the price of Bhag produce for the years 1332 to 1335 
B. S, with damages thereon, The Courts below have decreed the 
plaintiffs’ claim for rent for the year 1335 B. S. at Re. 40 per annum 
with damages thereon at 25 percent. They agreed in dismissing 
the plaintiffs’ claim for oa Hence, the present appeal by 
the plaintiffs, Bie? 2 ites : 

The only point urged in support of the appeal is that in view of 

“the terms of the Kabulyat the defendants are not entitled. to get the 
benefit of the proviso to section 43C, clause (a). Assuming that 
this contention is correct still the plaintiffs canpot.succeed in the 
present appeal. MEM 

The facts in this case are not disputed. The deeida hold 
the under-rayati on the basis of a registered Kabuliyat dated the 
1306 B. S. From the terms of the Kabnuliyat it is clear that the 
tenants have got the option of paying their rent either in money or 
in kind. The Courts below bn a construction of the Kabuliyat have 
come to the conclusion that the under-rayats are protectel by the 
proviso to section 48-C, clause (a) ' Bengal Tenancy Act and have 
given the benefit of section 66(2) to them.' Now section 48C, 
clause (a) is in thess terms :— 

“An under-raiyat shall, swdject to the provisions of this Act, ba 
liable to ejectment on one or more of the following grounds, and 
not otherwise, namely, (a) on the ground that he bas failed to pay 
an arrear of rent: Provided that, if the under-raiyat is one ‘whose 
rentis payable in terms of cash and notol produce and he pays 
through the Court all arrears up to date together with such interest 
and damages as the Court may award he shall not be liable to 
ejectment on account of such arrears.” This section therefore is 
controlled by the other provisions of the Act. Section 66 of the 
Act runs as follows :— 


“When an arrear uf rent remains due from a tenant not being 
& permanent tenure-holder, a raiyat holding at fixed rates or an 
occupancy raiyat, at the end ofthe agricultural year (Bengali year), 
the landlord may, whether he has obtained a decree for the recovery 
of the arrears or not ani whether he is entitled by the terms of any 
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ee. contract to eject ‘the tenants for arrears or not, institute a suit to 
19314. eject the tenant, 
— 
Kasaet “ (2) In a suit for ejectment for an arrear of rent a decree passed 
ukherj 


v. in favour of the plaintiff shall specify the amount cf the arrear and 
Paban Chandra ofthe interest (if any) dus thereon, and the decree shall not be 
sac executed if that amount and the costs of the suit are paid into Court 
within thirty days from the date of the decree, or when the Court 
is closed on the thirtieth day onthe day upon which the Court 
re-opens, i 
“ (3) The Court may for special reasons eatend the period of 
thirty agys montioned in this section, " 


The laneuage in section 66 is very wide. The word used there 
is “tenant” and itis not disputed in this case that the under- 
Talyats In the present case are tenants and that they are not mere 
Bhagidars or Adhidars or Borgadars. If the proviso to section 48C 
clause (a) is not attracted. to this case the under-raiyats can claim 
the benefit under' secuon 66 clause (2). The learned Advocate for. 
the appellants did not seiiously dispute this position but he argued 
that section 66 contemplated cases for ej.ctment only and that the 
present suit being a suit fur recovery of arrears of rent as also. for 
ejectment, the provisions of section 66 could not be attracted to 
this case. But if this contention be correct the present suit is not 
wituin the purview of section 48-C aloo, This argument therefore 
is of no assistance to the plaintiffs. The Courts Lelow were 
therefore right in giving the under-raiyats the benefit of sec- 
tion 66. 


In view of the above conclusions it is not necessary to express 
any definite opinion as to whether in view of the terms of the 
: Kabuliat, the under-raiyata in the present case can claim the benefit 
of the proviso to section 48C clause (a). The proviso speaks of an 
under-raiyat whose rent is payable in terms of cash and of in terms 
of produce. It is therefore contended by the learned Advocate for 
the appellant that where the tenant has got the option to pay the 
rent either in money or in kind, he cannot claim the benefit of the 
proviso. In other words the argument is that the proviso contem- 
plates cases where the rentis payable only in cash and.not cases 
where the raiyat has got the option to pay either in cash or in kind. 
There is some force in this contention. But as the under-raiyats in 
the -present case are entitled to the benefit of the provisions of 
gection 66, it is not necessary for the purposes of this case to pursue 
the point any further. In any view of the case the plaintiffs are not 


Vor. LX1,) LIGH COuRT, 
x 


entitled to eject the defendants as itisadmitled that the arrears 


have been all paid up. 


The appeal therefore fails but in the circumstances of the case, 


I make no order as to costs, - 


Leave to appeal uncer section 15 cf the I etters Patent has been 


asked for and is refused. 
A T. M, 


Before Mr. Justice R, C. Mitter, 
HARIS CHANDRA -alias HARI CHANDRA 
SAHA ROY AND OTHERS 


v. 
SHEIK KADIR AND oTHERS.* 


Non-iransferabe cccupancy holding, sale of-—Kortguge sale Holding, if can 


be treated as abandoned. 


On the mile of a non-transferable occupancy holding in execution of a mort- 
gage decree, the holding can be treated as abandoned by the landlord anda 
co-sharer landlord with respect to such holding or anybody claiming a denvative 
title from him can successfully remst a claim for possession by the purchaser at 
the aforesald mortgage sale. 


Appeal by the Plaintiffs. 

Suit for possession, 

The material facts appear from the judgment. 

Mr. Ramendra Chandra Roy for the Appellants, 

Mr. Birendra Kumar De for the Respondents. 

The following judgment was delivered ; 

This appeal is on behalf of the plaintiff and arises out of a 


suit for possession on declaration that the plaintiff bas a jote 
uight in the lands in suit The pleintifs case is that he pur- 


"Appeal from Appellate Decree No. 823 of 1932, against the decree of 
Babu Jatindra Kumar Bose, Subordinate Judge, 3rd Court, Mymenslogh, dated 
the 30th November, 1931, modifying that of Baba Kallpada Mukherjee, 
Munslff, 3rd Court, Netrokona, dated the goth April, 1931. 


Appeal dismissed. 


15 


December, 5. 
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Cvit. chased the lands in. suit which comprise the holding of one 
1934. Waled Ali at an auction-gale in execution of a decree based on 
Haris Chanda ,8 Mortgage. Tlereafter, he took delivery of possession through 
Shelk Kadir. Court and settled the lands with, Adhidarr, the suid Adhidars 
-— having surrendered, he took possession ia XÆkas but thereafter 
was dispossessed by the defendants. The defendants’ case is 
that the holding of Wahed Ali was a nor-transferable occupancy 
holding. On the transfer of the entire holding at the mcrtgage 
sale from the original tenant Wabed Ali, the Chowdhuris who 
aie admittedly the landlords to the extent of 12 annas 15 gandas 
share treated the holding as abandored, granted a settlement 
to them and it is on the basis of this settlement that they are 
rightfully in possession of the land. The learned Subordinate’ 
Judge has found that the defendants are tbe tenants of the 
Chowdhuris although he has disbelieved the payment of Selami 
by the defen dants for the purpcse of taking the settlement from 
the Cboowdhuris. He has however, believed the dakkilas which 
the Chowdhuris granted to the defendants. It has also been 
x found that on the mortgage salethe holding in the eye of law 
= was abandoned. Certainly the Chowdhburi defendants could 
resist the claim to possessiort on behalf of the plaintiff in respect 
of that share and inasmuch as the principal defendants claim 
a derivative title from the Chowdhuis as that title has been 
found in their favour the plaintif can have no claim for Khas 
possession against them. In my judgment, the learned Sub- 
„ordinate Judge is quite right in dismissing the plaintiff's claim 
to possession in respect of 12 annas 15 gandas share which the 
principal def:ndants have got as tenants under the Chowdhuri 
landlords. 


The result is that this appeal is dismissed with costs to defen- 
dant No, r. The Deputy Registrar's costs having already. been 
put in, the other appearing defendants respondents have got 
their costs. 


P. R Appeal dismissed, 


Vor, LXI.] HIGH COURT. 


CIVIL, REVISION. 
Belore Mr Justice M. C. Ghose. : t 


KEDAR NATH BASU 
s. AED 
RADHANATH NATH ÀND ANOTHER, d 
Promissory note, consideration for—Onus —NegrHable. Instruments Act (XXVI 
of 1881), Seetios 118; 


When the execution of a promissory note has been proved, the goünidara- 
tion is to be presumed and the onus is on the flelendant to show that there was 
no consideration for the promi sory note. 


The term ' consideration ’ is not réstricted to cash money oily. 
Application for Revision under Section 115 of the Code of Civil 
Procedure by the Petitioner (Plaintiff) 
Suit for money. 
The material facts appear from the judgment. ` ~- 
Mr. Bhupendra Nath Roy Chowdhury for the Petitioner. 


Mr. Satindra Nath Roy Chowdhury for the Opposite Party. 


C. A. Y. 
The judgment of the Court was as follows: 


In this case the plaintiff sued the defendant for recovery of 


Rs. 478 and odd on & promissory note; The Court of appeal. 


below has dismissed the suit holding that there was no considere- 
tion passed on the promissory note. The learned Advocate 
appearing for the plaintiff petitioner urges first that the learned 
Subordinate Judge wrongly placed the onus of proof of considera- 
tion on the plaintiff and secondly that he mis-read the evidence 
on the matter of consideration. 

Upon hearing the learned Advocate on both sides, it is clear 
that as the execulion of the promissory note has been proved, 
under Section ri8 of. the Negctiable Instruments Act, the consi- 


deration is to be presumed and the onus is on the defendant to - 


show that there was no consideration. 

Coming to the evidence on the matter of conldastno; the 
learned Subordinate Judge has relied on the evidence of a pleader 
who was examined on behalf of the plaintiff. He deposed that 
the present plaintiff and others had a suit pending against the 

*Civil Revision Caso No. a5 of 1994, against the judgment of Babu Jogendra 


Narayan Roy Chowdhudy, Subordinate Judge, and Court, Faridpur, dated 7th 
November, 1933. — 


Crm, 


— 


1934. . 
[p 


wns, £9. 
uly, 16. 


— 


July, 16. 
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present defendant on account cf dues for certain goods supplied 

19H- to the defendant and while’ the suit was pending the defendant 
Kedar Nath Bas; applied to them for a compromise and a compromise was effected 
on the terms that the plaintiff and others would withdraw the suit- 
punue and the defendant in consideration of the withdrawal of the suit 
| would executa a promissory note in favour of the plaintiff and the 
present promissory note for Ra, 275 was accordingly executed by 
the defendant. . What the pleader said was that no money passed 
atthe time of the execution of the promissory note. But thé 
term ‘consideration’ is not restricted to cash money and the 
evidence of the pleadér clearly shows that there was adequate 
consideration for the promissory note. 


In the circumstances, the Rule is made absolute and the 
plaintiff's suit. is decreed with costs—hearing fee in this Rule being 
assessed at two gold mohurs, 


P, R. i Rule made absoluto, 


Before Mr, Justice M. C. Ghose. 


Cmn. ^ BHUPENDRA KRISHNA GHOSE 
1934. v. l 
bs nd A 

December, 3e - | ABDUR RAHAMAN AND OTHERS,* 


Burden of proof—Old record ere in conflict with the recent one, which 
fo prevail, 

In a conflict between the old ME E sui d fedet cond of vla 
the recent record is to be presamed to be correct unless it ls proved by evidence 
to be incorrect and the ii a re tae eine FRE 
party challenging it. 


. Petitions under Section aT of the Bengal Tenancy Act by the 
Landlord. 
_Applications'for Revision under Section 115 of the Code of Civil 
Procedure, . 
The. material facts appear from the judgment. ES 
*Civil Revision Cases Nos. 800, 801 of 1934, agalnst the order.of Babu 


Jitendra Nath Chatterji, Mynsif, and Court, Chittagong, dated the amd. 
February, 1934. 


Vor. LX1.] Tian COURT, 


Messrs. Ramagrosad. Mukherji and Sambhu Nath Bandopad haya 
for the Petitioner. 


Mr. Imar Hossain Chawdhury for the Opposite Party. 
The judgment of the Court was as follows : 


There are two petitions by the landlord in two cases under 
Section 26J of the Bengal Tenancy Act. . 

The two opposite parties in these cases —— each, half of 
the Revenue Survéy plot No. 6897 and each of them sold his half 
portion, namely, '4 of an acre. In the documents of transfer if 
was stated that these were tenures and that as such no transfer-fée 
was to be paid under Section 25D. The landlord made an objec- 
tion and stated that the lands transferred were raiyati holdings 
Both parties adduced evidence. The landlord, the petitioner, 
produced the latest record ofrights of 1931 showing hit Adis 
plot of land was held as raiyati land by the opposite partj under 
the petitioner. The opposite party produced a record of 1898 
and certain unregistered . $o//as: of earlier datbs to show that these 
were tenures. If the matter had been decided according to 
evidence by the Court below there would have been nothing to 
challenge in this Court. But it appears that the Court below mis- 
directed itself on the point of burden of proof. When there is 
a conflict between old record-of-rights and a recent record-ofrights 
the recent record is to be presumed to be correct unless it is 
proved by evidence to be incorrect. The Court below erroneously 
threw the burden of proof upon the petitioner. The Court below 
theught that it was the duty of the petitioner to show that the 
record-ofrights of 1931 was ccrrect and that it was the duty of 
the petitioner to sbow upon what materials the record-ofrights 
of 1931 was based. In this the Court below has erred in law 
and this has vitiated his finding. The recent record-ofrights must 
prevail. 

In this view the Rules are made absolute. The landlord is 
entitled to the transfer fee claimed and he will also yet a quarter 
of the same sum as compensation. 

The petitioner will be entitled to his costs in these two Rules- 
hearing fee in each Rule being assessed at one gold mohur. 


P Rs Rules made absolute, 


Ae 1935. 
ue 
Fannary, 3. 
1934. 
eet 
December, 20. 
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|. + ++ -APPELLATE CIVIL. 


Before Mr. Justices R. C. Mitter, 


E 


BEPIN CHANDRA MUKHOPADHYA . 


2-75. e. QC. s. T. ab - s 


~ 


TARAPRASANNA CHAKRABORTY AND OTHERS. 


Rjectment—Purchaaer of non-tiansferable occupancy holding—Co-shaser. land- 
lord purchaser—Suit Jor sent by other co-sharer landlord —Suit framed 
under Section 144 of the Bengal Tenancy Act (VIII of 1895)—Co-sharer 
landlord purchaser not made a party—~Decree, if rent. decrese— Other 
co-sharer landlord auction-purchaser—Incumbrance—Bengal Tenancy Act, 
Sec. 101—Límitation— Tenant asserting Wakes status fo the knowledge of 
landlord. 


A tenant having a lower status cannot by asserting to his landlord's know- 
ledge for more than 12 years that he has a-higher status, acquire the higher 
itatus, 

t« 7 Mohammad Musas Ali Khan v. Mohan Singh (1) and other cases 
referred to. -> 


IH execùtion of decree obtained by A, a co-sharer landlord ina sult framed 
under Section 148 of the Bengal Tenancy Act, agninst the recorded occupancy 
tyot, who before the institution of suit sold his non-transferable occupancy 
holding to tbe appellant another co-sbiarer landlord, aod in which suit the latter 
was not made a party as A refused to recognise bim as a tenant, the plaintiff A 
purchased the holding. Ina sult for recovery of khas possession against the 
appellant 1 : 

Held, that the holding passed to the plaiatiff hitrself at the auction sale. 

That the decree passed was a rent decree. 


That the appellant could not iesist the auction-purcbsser's (A's) claim for 
possession. 


That the suit was not barred by limitation as it was » brought vithis I2 years 
from the date of purchase. 


That the interest of the appellant was notan incum brance within the meaning 
of Section 161 of the Bengal Tenancy Act. 


Appeal by Defendant No. 2. 
Suit for recovery of as possession. 
'The material facts appear from the judgment. 
* Appeal from Appellate Decree No. 726 of 1922, against the decree of 
Babu Abinas Chandra Ghosh Haxra, Additional Suboidinate Judge of Bakarganj, 


dated the 1st October, 1951, reversing that of Babu Bhabataran Mokberfl, Munsif, 
6th Court, Barisal, dated the 18th November, 1930. 


(1) (1923) L. R. so I. A. 202 :-E L, R. 45 All. 419; 39 C. L. J. 99s. 


VoL, LXI] HIGH COURT. 


Messrs. Brojendra Nath Chatterjee and Satindra Nath Roy 
Chowdhury for the Appellant, 


Mr. Krishna Kamal Moitra for the appearing Respondent. 


C A.V 
The following judgment was delivered : 


This appeal is on behalf of defendant No. a in a suit for 
recovery of &^as possession instituted by the plaintiffs who are 
admittedly co-sbarer landlords, Defendant No. r was admittedly 
the tenant, holding a non-transferable occupancy holding. On 
the: 24th March, 1915 he sold the holding to defendant No. a, 
who went into possession after his purchase. Notwithstanding 
the sale to defendant No. 2 by defendant No. 1 the plaintiffs sued 
defendant No. x for the arrears of rent of the years 1319 to 1922 
(i.e. for rent due up to the 13th April 1916) making their 
co-sharer landlords partes defendants. .This suit was numbered 
‘Rent Suit-No. aoor of 1916. To the said-suit defendant No. 2 
was not made a party defendant as the plaintiffs refused to recognise 
himas a tenant. Defendant No. 1 appeared in the suit, pleaded 
that he held a transferable holding and ‘had transferred the same 
to defendant No. 2. Thereafter he did not take any further 
part in the süit with the result that Rent Suit No. acor of 1916 
was decreed ex parte, lt has been found however ip this suit 
that the holding isa non-transferable one and that finding has not 
been challenged and cannot be eralisnesd now. 


The plaintifis put the decree passed in Rent Suit No. 2001 
of 1916 in execution and purchased the same on the 15th March, 
I9:9 at the auction sale and took symbolical possession on the 
15th November, 1919. They brought this suit on fhe 19th March, 
1629, that is within twelve years of their auction-purchase. The 
suit has been brought in their character of auclion-purchasers. 
In paragraph 6 of the plaint they recite the purchase of the holding 
on'the zsth March rorg at tbe 1ent eale and make it the founda- 
tion of their suit, They recite the sale of defendant No. 1 to 
defendant No. 2 and characterise it as fraudulent and without 
consideration. They do not base their care on ubandonment 
‘and claim sixteen annas right in the property in suitavhich they 
could not have done if their case had been based on abandor- 
ment, 


Defendant No. 2 filed n written statement stating that the 
holding was a haem darsha transferable holding, that he ought to 
have been joined as a party defendant in Rent Suit No. 200r of 


Civ 


1945. 
M 
pin Chandra 
ukhopadhya 
v 


'Taraprasanna 


- Sanuary, 3. 
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1916 and not having been impleaded therein he ‘says that the 
decree obtained therein is a money decree; He pleaded further 
that the suit was barred by limitation and that by asserting a kaem 
karska right for more than twelve years to the knowledge of the 
landlords he had acquired such a right. 

The Munsif found that the holding was in fact a haem karsha 
transferable holding. In that view he held that the plaintiffs 
were bound to make defendant No. a a party defendant to Rent 
Suit No. aoor of rgr6 and they not having done so the decree 
passed in that suit wasa money decree and tbe auction sale at 
which the plaintiffs purchased vested .in them only the right, title 
and interest of defendant No. r, and he had. none at the date of 
the siid sale, The suit was accordingly dismissed by the trial 
Court, 

On appeal the Subordinate Judge held that de holding was a 
non-transferable one and that the decree in Rent Suit a:ot of 
1916 had the force of a rent decree under the Bengal Tenancy 
Act and in that view he bas decreed the suit, holding at the same 
tíme that though defendant No. a had poseession since Marci 
1915 the suit was not barred by limitation. 


Before me three points are urged, namely,— 

(i) that by assertions for more than twelve years made to the 
knowledge of the landlord a transferable Aacm harsha interest has 
been acquired by adverse possession, 

(ii) that the decree passed i in Suit No. 2001 of 1916 is a money 
decrea and 

(iii) that the suit is barred by limitation, time having conr 
menced to run from the 24th March, 1915, the date of defendant 
No. a's purchase. 

Iam unable to give effect to any of these contentions. It is 
well settled that a tenant having a lower status cannot by asserting 
to hislandlorl's knowledge for more than twelve years that ho 
basa higher status acquire the higher status! Mohammad Mumias 
AH Khan v. Mohan Singh (1); Madkavrao Waman v, Raghunath 
Venkatesh (2); Naina Pillai v. Rama Nathan (3). It must be 
taken therefore that defendant Nc. r had only a non-transferable 
occupancy diolding. The plaintifs were not bound to recognise 
defendant No. 2 as their tenant and could proceed to realise 
arrears of rent by a suit against the recorded tenant. The decree 

(1) (1923) L. R. gol. A. 202; I. L. R. 45 All. 419; 39 C. L, J. 298%. 

(a) (1923) L. R, sol. A. 255. 

(3), (1923) L. R. 5t I. A. 83. 


Vou. LXI.] HIGH COURT. 


passed in Rent Suit No. 2001 of 1916 which was framed under 
Section 148A of the Bengal Tenancy Act is therefore a rent decree 
and the holding passed to the plaintiffs at the auction sale held 
on the 15th March, 19:9 and defendant No, a cannot resist their 
claim for kkas possession unless their claim is barred by limi 
tation, 

It is therefore necessary to consider the question of limitation. 

In the plaint the plaintiffs claim sixteen annas of the land 
on the basis of their purchase at the rent sale. They pray for 
a declaration of their title as purcharers at the rent male, If they 
had based their claim on abandonment they being co-sharer 
landlords, could have claimed gwa landlords only a share and could 
have only cliimed joint possession with their co sharer landlords 
who have been made feo form. defendants in thesuit. Inspite 
of a transfer a landlord is undoubtedly entitled to sue his recorded 
tenant of a nomtransferable holding for rent. Ifat the rent sale a 
stranger purchased the holding his suit for possession would have 
been in time if brought within twelve years of his purchase. It 
would not have been necessary for him to give any notice under 
Section 167 of the Bengal Tenancy Act.to defendant No. a, 
for he being an unrecognised purchaser of a non-transferable 
holding, his interest is not an encumbrance within the meaning of 
Section 161 .of the said Act. A co-sharer landlord purchaser 
cannot in my judgment be in a worse position. , 

In this view of the matter I hold that the suit is not barred 
by limitation, which commenced to run from sth March, 1919. 
The appeal is accordingly dismissed with costs, 

Leave to appeal under the Letters Patent asked for is ised: 


A. T, M. . Appeal dismissed, 
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-CIVIL, REFERENCE. 
Before Mr. Justice S. N, Guha and Mr. Justice C, Bartley. 


THE MIDNAPORE PEOPLE'S URBAN CO-OPERATIVE 
CREDIT SOCIETY, LIMITED 


T. 
BHUPENDRA NATH BASU AND OTHERS 


Execution Void decres—Solenama in execution brocecding—Solenama record. 

ed by Court—Part performance of Solenama by judgmont-debtor. 

* The judgment-debtor, a member of the Co-operative Credit Soclety, admitted 
existence of the debt evidenced by the bond on the footing of which a decree was 
passed against him. Thete.was no dispute as to the sama, no contest In the suit 
and an exparte decree was suffeied to be passed. Two payments were made 
owwards satisfaction of thé decree and it was finally and conclusively setlled as 
between tho parties concerned by an agreement that the entire debt was to be 
satisfied by payments by instalments, and that agreement was partly performed. 
According to the term of the agreement, any failure of payment by instalment 
was to be followed by execution of the decree for realisation of the amount 
due : ; 

' Held, that the agreement for satisfaction of the debt, which was partly 
petformed, was a valid agreement between the parties. 

That even if nothing was 1ecoverable under the decree passed by the Comt 
in the suit on a bond by Co-operative Credit Soclety on the footlog that it was 
not a valid decree under the law, the decioe, having been passed by a Court 
which was not competent to pass the same—the amount sought to be realised 
in execution was realisable on the terms of the Solenama, which had the force 
of a valid and complete contract between tHe parties, and enforceable in exe- 
cution as such. . i 


Reference under O. 46, R. 1 of the Code of Civil Procedure. 

The material facts appear from the judgment. 

Dr. Radhabinod Pal and Mr. Sarat Chandra Jana for the 
Reference (i.e. for Decree-holder). 


Mr. Apurbadhan Muker jee against Reference (ie. for Judgment- 
debtor). 


The following judgment was delivered : 
This is a Reference under Order 46, Rule r of the Code of 
Civil Procedure, made by the Subordinate Judge, 3rd Court, 


C, A V. 


“Civil Reference No. 6 of 1934, made by Babu Devendra Nath Sen Gupta, 
Subordinate Judge, 3rd Court, of Midnapore, dated the 7th May, 1934, in the 
matter of Miscellaneous Case No. 12 of 1934 (Small Cause Court, Sult No. 43 
of 1939) of the 3rd Court of the Subordinate Judge, Midnapore. 
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Vor, LXÍ.] “HIGH Count, 
Midnapore, inviting thé decision of this Court on two questions of piis 
law, on the facts and circumsíances stated inthe letter of Reference. 1935. 


The plaintiff decree-holder, the Midnapore People’s Urban Co- -The'Midnapore Poo- 
operative Credit Society Limited, obtained a decree for recovery Ple's' Urban Co- 
of money lent on a bend by the Society to the defendant, in Suit " TT 
No. 43 of 1929 in the Court of Small Causes at Midnapore. "There Bhupendra Nath 
was no contest in the suit, and a decree was passed ex parte. The Basu. 
decree-holder Society, in the first execution case failei to realise - 
any part of the decretal amount by attachment of the salary ‘of the 
judgment-debtor; when the second execution case was started, the 
judgment-debtor made iwo payments, and filed a petition in Court 
agreeing to satisfy the debt due to the decree-holder Society, by 
instalments of Rs. ro per month. It appears that in terms of this 
agreement, datei the 26th July, 1930, the amount of Rs, rgo was 
realised by the decree-holder. When the last execution, which has 
given rise to this reference, was started for the realisation of -the 
decretal amount, that remained unpaid, the judgment-debtor having 
failed to comply with the terms of the agreement referred to above, 
objection was raised by the judgment-debtor to the execution, on 
the ground that the decree sought to be executed was void and 
without jurisdiction. The case of the judgment-debtor was that 
the Civil Court had no jurisdiction to pass a decree in view of the 
provisions contained in Section 43 of the Co-operative Societies 
Act (II of 1912) and role a2 of the Rules framed tbereunder, by 
the Government of Bengal. It was urged on behalf of the Judg- 
ment-debtor that a claim on a bond by the Society against a 
member of the Society was a dispute as contemplated by the above 
provisions of the law, and as such it had to be referred to the 
Registrar of the Society for decision, the jurisdiction of the Civil 
Court in cases of the present description having been excluded by 
the operation of Rule 22 mentioned above, the sub-rule (1) of rule 
22 making a reference to the Registrar obligatory. It was on the 
other hand contended on behalf of the Society that a claim for 
money based upon a bond executed by a member in favour of 
a Co-operative Crelit Society, was not a dispute within the 
meaning of Rule 22, ‘and that the jurisdiction of the Civil 
Court was not therefore taken away by the statute. It was further 
contended that it was not open to the judgment-debtor to raise 
objection to the manner of realisation of the money due from 
him, after he had filed a Solenama on the 26th July, 1932, which 
was an agreement governing the rights of parties in the matter 
of satisfaction of the decretal debt. i 
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The learned Subordinate Judge has formulated the two ques- 
tions of law refered by him to this Court in this way : 

"(r) Whether tbe jurisdiction of the Civil Court is barred in 
respect of suit upon bonds brought by Co-operative Credit Socie- 
ties against their membérs by rule 22 of the Rules framed by 
the Local Government under Section 43 of the C. S. Act? 

“Whether such suits are barred in cases where the claim of 
the Society was not disputed by the member before the suit was 
filed ? 

"(2) Whether a Solenama filed by a judgment-debtor in an 
execution case brought to execute a void decree, agreed to by 
the décree-holder and recorded by the Court, can be enforced by 
execution ?” 

In view of the facts and circumstances of the case before us, 
we propose to deal with the second of the two questions men- 
tioned above, first. There can be no doubt that the judgment- 
debtor admitted existence of the debt, evidenced by the bond on 
the footing of which a decree was passed against him. There 
was nO dispute as to the same; there was no contest, 
and an ex parts decree was suffered to be passed; two pay- 
ments were made towards satisfaction of the decree, and 
it was finally and conclusively settled as between the par- 
ties concerned by an agreement that the entire debt was to 
be satisfied by payments by instalments; and that agreement 
was partly performed, as it is apparent from the petition filed in 
Court by the decree-holder Society on the 3rd August, 19337 
According to the terms of the agreement, any failure of payment 
by instalment was to be followed by execution of the decree 
for realisation of the amount due, On the materials on the 
record, we are of opinion that the agreement for satisfaction of 
the debt, filed in Court on the 26th July, 1930, which was partly 
performed, was a valid agreement between -the parties, and the 
Subordinate Judge is, in our judgment, right in his observation 
that even if nothing was recoverable under the decree passed by 
the Court in Suit No. 43 of 1929, on the footing that it was not 
a valid decreas under the law, decree having been passed by a 
Court which was not competent to pass the same,—the amount 
sought to be realised in the present exécution was realisable on 
the terms of the Solenama, which had the force of a valid and 
complete contract between the parties, and enforceable in execution 
a8such. The second question referred to us, is therefore answered 
in the manner following :— 


Vor. LXI.] HIGH COURT, 


Onthe facts and in tbe circumstances of the case before us, 
the Solenama filed by the judgment-debtor in the execution case, 
started for the purpose of executing a decree which may be an 
invalid decree, agreed to by the decree-holder and recorded by 
the Court, can be enforced in executior, in terms of the agreement 
between the parties. phe 

It is not necessary ia the Reference to give any decision on 
the first question referred to this Court, regard being had to our 
decision on the second question, as mentioned above; and we 
'do not express any opinion on the question whether the decree 
passed in Suit No. 43 of 1929 is void or not, on the ground 


suggested in the first question referred to us for decision, and ` 


which it is wholly unnecessary for us to decide in the present 
case. 


A. T. M. ` Reference answered accordingly. 
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CIVIL REVISION. 
. Before Mr. Justice D. N, Mitter. 
SIDHESWARI PROSAD ROY CHOWDHURY 


f. 
GENDU MIA.* 


Bengal Tenancy Act (VIII of 1885 as amended by Act IV B.C. of 1928), Section 
20F—4A plication for pre-emption—Depostt following the day of applica- 
Hon—Such application, if maintainable. 

Section 26F of the Bengal Tenancy Act should be construed liberally, the 
intention of the Legislature is that the deposit should be made within two months 
of the date of notice In order to make the application within the purview of 
section 26 Cl. (a) of the Bengal Tenancy Act. 

An application for pre-emption made under Section 26F of the Bengal Tenancy 
Act should not be dismissed on the ground that the deposit contemplated by 
Section 26F cl. (a) of the Act is made on the day following the day of applica- 
tion if both the application and the deposit were made within time i. ¢. within 
two months of the service of notice under Section 26C of the Bengal Tenancy 
Act. z 

Application for Revision under Section 1:5 of the Civil Pro- 
cedure Code by the Landlord Applicant. 


* Civil Revision Case No. 884 of 1930, agalnst the order of the Maunsiff, rst 
Court, Mauikguni, dated the sth April, 1930. a 
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Application for pre-emption unJer Section 26F of the Bengal 
Tenancy Act. 


The material facts appear from the judgment. 

` Mr. Annada Charan Karkoon for the Petitioner. 
No one for the Opposite Partya 
The judgment of the Court was as follows : 


` This Rule arises out of an application made under Section a6F 
of the Bengal Tenancy Act as amended by Act IV of 1928, Bengal 
Council. The applicant who is the landlord claims that tbe ' 
transferred portion be transferred to himself., He has made this 
application within two months of the service of notice on him 
under Section 26C of the Bengal Tenancy Act. He did not, 
however, deposit with the application which he made on the 14th 
February 1930 the amount of the consideration money as he was 
required to do by the notice which was served on him together 
with compensation at the rate of ro per cent of such amount 
under the provisions of Section 26F clause 2 of the Bengal 
Tenancy Act. The learned Munsiff came to the conclusion that 
his application must, therefore, be dismissed. The deposit was 
made on the 15th February and if the application of the x4th 
February be treated as one which was made on the rsth February 
when the deposit was mace the landlord would be in time, that 
is, his application will be within two months of the service of 
notice under Section 26C of the Bengal Tenancy, Act. The 
learned Munsiff seems to think that although it was open to the 
landlord to make the application on the 15th February with tbe 
necessary deposit the fact that he made the application on the 
14th February without the deposit rendered the application of the 
landlord incompetent and rendered it liable to:dismissal. I think 
this is not the right view to take of the provisions of Section a6F 
clause 2 of the Béngal Tenancy Act. What the Jegislature 


. apparently intended was that the landlord would be entitled to 


claim his right of preemption within two months of the service 
of notice issued under Section.26C of the Bengal Tenancy Act 
provided the application is accompanied with the necessary deposit 
referred to in clause 2. It would be unreasonable and indeed 
too harsh to hold that because the deposit was made a day later, 
although the application made -on the 15th February would be in 
time still, his application would be liable to be dismissed. Refer- 
enoe has been made by the learned Advocate for the petitiener 
to some similar provisions, in the Provincial Small Cause Courts 


- 


- 


Vor, LXI] BIGH COURT, 


Act, namely Section 17. Under Section 17 an ex parte decree 
passed by a Small Cause Court can be set aside within thirty days 
of the date of the decree if the application to set aside the decree 
is made with the deposit of the decretal amount and costs, It 
has been held that where the application is made within 3o days 
and the deposit is also made within 30 days it is right to treat 
the application as being in order at the date when the deposit 
is made. [See the cass of Jeun Muchi v. Budhiram Muchi (1)]. 
I think the section of the Bengal Tenancy Act should be cons- 
trued liberally ani I think the intention of the legislature was 
that the deposit should be made within 2 months of the date of the 
notice in order to make the application within the purview of 
Section 26F Clause 2 of the Bengal Tenancy Act, 


The result is that the order of the Munsiff dismissing the 
application is set aside and he is directed to proceed in accordance 
with the provisions of sub-section 3 of Section 26F of the Bengal 
Tenancy Act, 


There will be no order as to costs in this Rule. 
P. R. . Rule made abss)ufe, 


- (1) (1904) I. L. R. 32 Cale. 339 


ORIGINAL OIVIL JURISDICTION. 
Before Mr. Justice J. Cuntiffe. 


DERBY McINTYRE & CO, LD. 
v. 
MITTER & CO. 


Foreign. judgment—Fudgment given on default under summary procedure— 
Sudgwent not given on the mui ils of the case—No defence—No constdera- 
Wen of paintif!s evidence— Civil l'roceduie Code (Act V of 1908) Sec. 13 
sud-sec (b). 


A judgment is not given on the merit» of the case within the meaning of 
Section 13 sub-section (b) of the Code of Civil Procedure where no defence has 
ever been on the file and thare is no consideration of the plaintiff's evidence by 
the Court and the judgment being given by default under summary procedure. 


* Original Civil Suit No. 1216 of 1931. 
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Section 13 sub-section (b) of the Code of Civil Procedure is of a special 
nature deliberately inserted as a proviso to the ordinary rule of res judicata in the 
Code for the purpose of protecting persons in India from unfair and unmerl'on- 
cus judgments of Courts outside the British Empire where procedure and 
Principles were followed In no way compatible with the ideas of British justice. 

The plaintiffs obtained judgment against the defendants in the King’s Bench 
Division in London, Their claim was for a liquidated amount. The plaintiffs 
having falled to serve the defendants in London through a representative, serv.d 
them in Calcutta. The defendants did not put in appearance to the action ; 
consequently the plaintiffs, employing the expeditious procedure, obtained judg- 
ment against the defendants by default, No evidence was called. The plaintiffs 
wishing io enforce their decree brought the present mit on the English judgment 
in the Original Side of the Calcutta High Court : 

Held, that the English judgment, which was a foreign judgment within the 
meaning of Section 2 of the Code of Civil Procedure, was not conclusive, as it 
was not given on the merits cf the cass within the meaning of Section 13 sub- 
section (b) of the said Code, 


Keymer v. Viswanatham Reddi (1) followed. 

Suit on foreign Judgment an1 alternately on the facts. 
The material facts appear from the judgment. 

Messrs. E. C. Ormond and A. Quasim for'the Plaintiffs, 


Messrs, B. N. Ghose and S. Ñ; Banssrjes (/r.) for the Defen- 
dants. 


The following judgment was delivered : 


This case comes before me on a preliminary legal issue. 

The plaintiffs obtained judgment against the defendants in the 
King’s Bench Division in London, Their claim was for a liqui- 
dated amount, comprising money lent, disbursements, commission 
and so on, in relation to a cargo of mica shipped to the United 
Kingdom by the defendants who are an Indian firm carrying on 
business in Calcutta. 


The plaintiffs first endeavoured to serve the defendants in 
London through a representative ; but they were unable to do s0; 
and eventually with the leave of the Court, oe served the wit 
out of the jurisdiction in Calcutta, 


The defendants however put in.no appearance to the action 
and.consequently the plaintiffs, employing the expeditious proce- 
dure which is common to so many Courts in the British Empire, 
signed judgment against the defendants by default. No evidence 
seems to have been called. That is not unusual ; and.it is not disput- 
ed that the judgment thus obtained was in every way regular under 


(1) (1916) L L, R. 4o Mad. 112; L. R. 441. A. 6; a5 C, L, J. 223. 
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Vor. LX1.] . BIGH COURT. 


the rules of the Supreme Court. After this judgment had been 
obtained, the plaintiffs, wishing to enforce their decree and to 
take advantage of the principles of res judicata, brought a suit on 
the English judgment before me here, Alternatively, they again 
sued on the facts. They were made by a legal defence of a technical 
character which Iam now about to decide : and also with a defence 
on the merits. 

Now, the technical defence set up is one under Section 13(b) 
of the Code of Civil Procedure. Section 13 deals with the 
principle of res judicata in relation to a foreign judgment, but 
whilst giving general effect to the principle, the section contains 
six provisos in the form of exceptions. It is on the second proviso 
to the section that the defendants here rely. 

Section 13(b) runs as follows ;— 

“ A foreign judgment shall be conclusive as to any matter 
thereby directly adjudicated upon between tbe same parties or 


between the parties under whom they or any cf them claim 


under the same title :— 

(b) except where it bas not been given on the merits of the 
case.” : 

By an earlier section of the Code, Section a, it is laid down 
that a * foreign judgment’ comprises the judgment of an English 
Court 

Section 13(b) has been the subject of considerable judicial 
interpretation. The leading case in this regard is the decision of 
the Privy Council in Femer v. Viswanatham Reddi (1). That 
was an appeal from the Madras High -Court where it was 
sought to give effect to an English judgment obtained in similar, 
but not quite similar circumstances, to those prevailing here. The 
defendant in England there was an Indian subject who put ina 
defence to the claim brought against him ; but after be put in the 
defence the plaintiffs obtained permission of the Court to admi- 
nister interrogatories to him. For some reason or another he 
failed to comply with the direction of the Court in relation to 
these interrogatories and, fcllowing the usual procedure, by reason 
of this disobedierce his defence was struck out, and the plaintiffs 
obtained judgment against him by default. Lord Buckmaster in 
deiivering the judgment of the Board said this :— 

“The whole question in the present appeal is whether, in the 
circumstances narrated, judgment was given on the sth May, 1913, 
between the paities on the merits of the cese. Now, if the merits 


(1) (1916) L L. R. 4o Mad, 112 ; Li Re 44 L A.6; 25 C. L. J. 233. 
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of the case are examined, there would appear to be, first, a denial 
that there was a partnership between the defendant and the firm 


‘with whom the plaintiff had entered into the arrangement; 


secondly, a ‘denial that the arrangement had been made ; and, 
thirdly, and a more generel denial, that even if tte arrangement 
had been made, the circumstances upon which the plaintiff alleged 
that his right to the money arose had never transpired. No 
Single one of those matters was ever considered of was ever the 
subject of adjudication at all, In point of fact what happened 
was that, because the defendant refused to answer the interroga- 
tories which had been submitted to him, the merits of the case 
were never investigated and his defence was struck out. He was 
treated as though he had not defended, and judgment was given 
upon that footing.” Lord Buckmaster added : — 

“Tt appeais to their Lordships that no such decision as that can 
be regarded as a decision given on the merits of the case within the ` 
meaning of section 13, sub-section (b)." 

There is another decision of the Privy Council which, by 
implication at any rate, adopts the same view, the case of Opfen- 
heim & Co, v. Mohamed Haneef (1). The case there was agaia 
an attempt to obtain judgment in Madras on a judgment given in 
England by default on an arbitration. The trial Judge, Coutts 
Trotter J., who afterwards became Chief Justice of Madras, felt 


‘himself bound by the Keymer case(2) and sail so. His decision 


was not challenged before the Privy Council, but the judicial 
attitude he adopted is mentioned and approved of at page sor. 
Lord Cave there said :— 

“The suit was heard by Coutts Trotter J., who held that, 
having regard to the decision of this Board in Xeymer v. Biswa- 
nafhatm Reddi(a), the action upon the judgment could not be 
maintained, as the judgment had been entered in default of 
appearance and the action had not been tied upon its merits, 
and that the claim under the contract was statute-barred, This 
part of the judgment has not been challenged and need not be 
further referred to." m . 

Later on, however, in the High Court of Madras, & Bench of 
two Judges in the case of /annoo Hassan v. Mohamed OhutAu (3) 
endeavoured to distinguish Keyser v. Reddi(z). They were 
considering an attempt to enforce a judgment in Madras based 

(1) (922) L L. R. 45 Mad. 496; 56 C. L. J. 444. 

(2) (1916) I. L. R. go Mad. 112; L. R. 441. A, 6 j'25 C. L. J. 233. 

(3) (1924) I L. R. 47 Mad.'877. , 


Vor, LXI.] HIGH COURT. 
> 


upon summary procedure in Ceylon. They came to the conclusion 
that a presumption must be drawn in a case where juigment goes by 
default, on it being shown the defendant had no defence whatever. 
The presumption they thought must be that, as no defence was 
put on the file, there was in fact no defence to the action, and I 
think that they also must have assumed that the presumption in 
law arises in such cases that the Court has acted in a judicial 
manner in giving effect to the plaintiffs claim. That distinction, 
however, did not commend itself toa Full Bench of the Madras 
High Court in A. Æ. Mahomed Kassim & Co, v. Sesni Pakir Bin 
A med and ors, (1), where the Court was considering the effect of 
the summary procedure in Penang. Coutts Trotter J. the then 
Chief Justice, dealt with the matter in this way, He said :— 


“Tt seems to me impossible to argue that that is not clearly 
within tbe decision and even the wording of the Privy Council in 
Keymer v, Reddi (2), it was argued and very likely correctly argued 
that the English law was different. The answer to that is, we are 
bound by the Statute on which the decision in Keyser’s case (2) 
was based. That statutory provision is section 13(b) of the Code 
of Civil Procedure under which an exception to the conclusiveness 
of a foreign judgment in a British Indian Court is where it has not 
been given on the merits of the case. As I understand Mr. Alladi 
Krisnaswami Ayyar's arguments he says that it is not like the case 
of the defendant's defence being struck out for not answering 
interrogatories or being out of time or anything of the kind ; for 
that may be held not to be a defence on the merits because 
ex hypothesithe position is the defendant was precluded from 
going into the alleged m:rits which hs had set up, and he says it 
is quite different where the defendant does not appear at all 
because that is a clear intimition by him that he admits the 
validity of the plainuff's claim and that is just as good as if the 
plaintiff has actually proved it by evidence. I think that the 
decision of their Lordships of the Privy Council impliedly excludes 
any such distinction and I regret to say that I cannot agree with 
the attempt mide by the learned Judges of this Court to draw this 
distinction in Jansoo Hassan v. MaAmed Ohuthw (3), and I think 
that that case must be regarded as no longer law." 


This question was also considered in a Rangoon case: 4. A. 
(1) (1995) 1. L. R. so Mad. 261. 


(2) (1916) I: L. R. 4o Mad. 11a j L. R. 441. A. 46; a5 C. L. J. 233. 
(3) (1924) I. L. R. 47 Mad. 877. 
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Abdul Rakiman v. J. M. Mahomed Ali Rowther (1) where Chari J 
followed the Full Bench Madras view and observed :— 

“Tt seems to me that a decision on the merits involves the 
application of the mind of the Court to the truth or falsity of 
the ‘plaintiffs case and therefore though a judgment passed 
after a judicial consideration of the matter by taking evidence 
may be a decision on the merits, even though passed ex parte, a 
decision passed without evidence of any kind cannot be held to be 
& decision on the merits", 

As far as I have been able to ascertain, and as far as Counsel 
inthe case have been able to tell me, there are no decisions in 
relation to this important question in our own Court, but the 
minds of Judges in other Courts in India apart from Madras and 
Rangoon, have been also applied to the problem. Curiously 
enough, the over-ruled Full Bench decision in /amnoo Hassan's 
case (2), has been the keynote of the decisions in Upper India and 
also one decision in Bombay. 

I commence with the consideration of the question contained 
in the case of Mehr Singh v. Ishar “Singh (3). That isa very 
recent decision, where‘ Jai Lal J held that in a suit ona foreign 
judgment, where it was found that the defendant had appeared 
to defend the suit and was represented by Counsel and in his 
defence produced a receipt which he alleged extinguished the 
liability under the plaintiff's claim, and where the case was 
adjourned for evidence. of the parties, and the plaintiff's witnesses 
were heard, but on the adjourned hearing of the case the defen- 
dant absented himself, though his Counsel were present, and where 
the Court confined its judgment to the words “judgment for the 
plaintiff as prayed,” that this was a judgment onthe merits. The 
learned Judge expressed the view that the test of whether the 
judgment on the merits was within the meaning of section 13 
(b) is whether the judgment has been given asa penalty for any 
conduct by the defendant, or whether it is based on a consider&- 
tion of the truth or otherwise of the plaintiffs case. He also 
held that, in the absence of a clear indication that a judgment 
was given by way of penatly, it must be assumed that the Court 
considered that the plaintiff had proved his claim on the merits, 
Oddly enough, as I read the judgment, which it may be mentioned 
was a successful attempt to enforce a judgment of the Court in 


(1) (1938) I. L. R. 6 Ran. 552. 
(2) (1924) I. L. R. 47 Mad. 877. 
(3) (1932) 1. L, R. 14 Lah. 58. 


Vor, LXI,] HIGH COURT. 


British East Africa at Nairobi, Jamwoo Hassans case (1) is not 
mentioned but it will be seen that the principle in that case is 
accepted. /awwoo Hassan’s case (1), however, is specifically 
relied upon in another recent case decided in Bombay. That 
was decision of Baker J : Bphrayim v. Turner Morrison & Co, (2) 
The facts there were peculiar. It was an attempt in Bombay 
to realise judgment obtained in Iraq, and at the place of original 
venue, which was Basra, apparently very little was done by the 
defendant to bring his case before the Court, although the defen- 
dant in Basra bad employed professional assistance and his 
attorney had been given a special power. The learned Judge in 
referring to Keymser’s case (3), sets out the principle decided there 
and then he begins the consideration of Jasnoo Hassan’s case (1), 
and he follows the ratio decidendi of the decision by saying 
this — 

"It was further held that ordinarily a judgment delivered ex 
parte is deemed to be on the merits and it is only when a defence 
has been raised, and for some reasonor another, has not been 
adjudicated upon, that the decision can be said to be not upon 
the merits, and that the ex parfe judgment in that case must be 
deemed to be one passed on the merits. as the defendant did 
not at all appear in the case. This is practically on all fours 
with tbe present case. In the present case Turner Morrison & 
Co. were served while they were actually residents in Basra. Al 
though at the time the suit came on for hearing, Mr. Gillespie 
was not resident in Basra, the pleader Manasse, who held a power 
of attorney from the firm, and was retained to appear in the cate, 
was in Basra. He represented the defendants in fact. That he 
did not receive any instructions to defend the case on the merits, 
does not, in my opinion, prevent the decision from being one on 
the merits, Applying the test that it is only when a defence has 
been raised and for some reason or another has not been adjudi- 
cated upon, that the decision can be said to be not onthe merits. 
It is clear that the present case, where no defence was raised, but 
merely an adjournment was asked for, and the judgment proceeded 
on the evidence of the plaintiff and the papers in the former suit, 
cannot be said to be acasein which the judgment is not one on 
the merits.” Apart from Lahore and Bombay, the High Court 
of Allahabad has also decided in several cases that in certain 


(5) (1924) I. L, R. 47 Mad, 877. 
(2) (1930) 32 Bom. L. R. 1178. 
(3) (1916) I. L. R. 40 Mad 112; L. R, 44 1-À, 46; 25 CL. J. 233. 


35 


36 
Cr. 
1935 
Derby M cintyre & 


v. 
Mitter & Co. 


` 


THE CALCUTTA LAW JOURNAL, (VoL. LXI. 


circumstances a judgment by default is a judgment on the merits. 
As gxample of this lice of decision is the case of dshri Frosad v. 
Sri Ram (1). Judgment there was sought to Le enforced from 
a judgment in the Court of the Native State of Rampore. The 
following is a passage in the judgment :—_ 

“The defendants, notwithstanding due service of summons, 
has not contested the suit. The document is registered. The 
failure of the defendant to contest the suit amounts to an admis 
siun of the plaintif’s claim. - Accordingly tue plaintif’a suit is 
decreed.” 


It was held that the judgment in the Rampore Court wasa 
judgment on the merits of the case within the meaning of section 
13 (v) und that a. certified copy of tne judgment of the Rampore 
Court produced ina Court ot British India was to be presumed 


_ to nave been pronounced by a Court of competent jurisdicuon. 


That case seems to represent the most extreme elonga- 
tion of the principle laid duwn in-the overruled /amwmoos © 
cuse (2). << 

Endeavouring to deduce the principles contained in this body 
of decisions it seems to me that they deal with three different 
categories or classes of case. Mirstly there is the category in 
whicn & defence 18 put in, but is struck out and judgment is arti- 


- ficially given by default without any judicial consi.eration of the 


plainuffs evidence at all. Seconaly tuere is the class of case 
where no defence has ever been on the file and again there is no 
consideration of the plainüffs evidence by the Court, judgment 
being given by default under summary pr. cedure. Thirdly we 
have the position in which there is no defence again, but where 
the plaintiff's evidence is considered in s,me manner or another. 
The case before me now is clearly within the second category 
andin my opinion is also clearly within the ambit of Keymer v. 
Reddi (3). lthink it would be doing violence to the language 
of section 13 (b) if I held otherwise. It may be noted too that 
in Keymer v. Reddi (3) Lord Buckmaster, towards the end of 
his judgment, mentions a question put to Lord Finlay the leading 
Counsel for the appellant in relation to the exact significance 
of sub-section (b) This question appears in the penultimate 
passage of the Board's judgment. The passage runs;— 


(1) (1927) 1. L. R. so All. 270. 
(2) 13,24) I. L. R. 47 Mad. 877. 
(3) (1916) I, L. Re 40 Mad 112 ; Le R. 441 A. 46 1 25 C. L. J. 233 


Vor, LXI HIGH COURT. 


“It is quite plain that that sub-section must iefer to some 
general class of case, anl Sir Robert was asked to explain to what 
class of case in his view it did refer. In answer he pointed out 
fo their Lordships that it would 1efer to a case where judgment 
had been given upon the question of the statute of-limitation, 
and he may be well founded in that view. But there must ba 
other matters to which the sub-section refers, and in their Lord- 
Ships view it refers to those cases where, for one reason or another, 
the controversy raised in the actin has not, in fact, been the 
subject of direct adjudication by the Court.” f 


Had I been conducting the case in the Privy Council and a 
similar question had been put to me, I venture to think that I 
should have given a different answer. The very form of the ques 
tion shows that in the highest judicial Tribunal of the Empire, 
they do, at times make enquiries into the intentions and objects 
of the legisliture where there is a doubt ani a difficulty ia 
construing the operation and mraning of a rarticulir stitute. If 
the query had been put to me, I should have said that, in my 
view, primarily, this sub-section was not meant to apply to British 
Courts at all. I should have argued that it was a sub-section of 
a special nature deliberately inserted as a proviso to the ordinary 
rule of ses fusicata in the Code, for the purpose of protecting 
persons in India from unfair and unmeritorious judgments of 
Courts outside the British Empire where procedure and principles 
were followed in no way compatible with the ideas of Bnitish 
justice. Owing to the language of S:ction 2, the expression 
“foreign Court" has been laid down to i:corporate all Courts 
functioning in various parts of the British Empire outside India, 
adm'nistering the same lines of jurisprudence and in the; main, 
the same lines of procedure and unfortunately the provisions of 
the two sections must bs read tugether. 

The position in my opinion is a very unfortunate one, for this 
reason, that it enables a lawyer to give advice to debtors situated 
ag these debtors were something on this wise. The adviser may 
now say “if your foreign creditor sues you, in the ordinary form 
which is encouraged in British Courts by special endorsement of the 
writ for a liquidated amount, take care not to appear, because, if 
you do not appear, you can deleat or st any rate delay his judg 
ment by relying on Section 13, sub-section (b) of tne Code of 
Givil Procedure ; when he sues you in an Indian Court, you will 
be able to force him back on his alternative right of suing you 
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all over again cn the facts," and it seems to me there is no escape 
from that conclusion. 

Another important point to note in this connection is that the 
British Legislature has recently passed a useful statule, known 
as the Foreign Judgments Reciprocal Enforcement Act of 1833. 
By that Act the mere registration of a foieign judgment, delivered 
in a country which has entered into an agreement with His 
Majesty’s Government, can be sued upon in the Supreme Court 
in England. Conversely it has been arranged in the enactment 
that British judgments can on a mutual basis be enforced by regis- 
tration in foreign Courts. The statute in question contains a 
schedule which sets out the various countries which have agreed 
to co-operate in this system, so far as the British Empire is con- 
cerned, the countries in agreement have been notified by means 
of Orders in Council India however does not appear in the 
Schedule and unless the Code of Civil Procedure in this particular 
regard is drastically amended, I do not see how she could 
possibly appear in the list as the basis of the whole arrangement is 
reciprocity, 

For the reasons which I have set out therefore, I decide, with 
reluctance, in favour of the defendants on this technical point. 
The plaintiffs will now be thrown back on their alternative claim 
on the merits They will be forced to prove before me, what they 
were not required to prove in London, owing to the defendants’ 
default and the defendants are in the enviable position of being 
able to take advantage of their own default by reason of the pecu- 
liar provisions of the Code of Civil Procedure. 


I shall make no order as to costt, 
SS. C. Niyogy : Attorney for the Plaintiffs. 
P, C. Mitter & Co, + Attorneys for the Defendants, 


As T, Me Preliminary legal issue decided in 
Javour of the defendants. 


Vor. LXI.] HIGH COURT. 
à CIVIL REVISION. 
Before Mr. Justice R, C. Mitior. 


JYOTINDRA MOHAN CHOWDHURY AND OTHERS 
p. 


BRIDHIDEYEE BIBI AND ANOTHER.* 


Tuini sale— Settling aside of—Puini Regulation (VIII ef 1819), See. i144 
clause (5)—Interest, calculation of. 

The legislature In enacting section 14A clause (b) of Putni Regulation of 1819 
intended to depart from the rule leid down for setting asidea sale held bya 
Civil Court by deposit and to give the zemindar complete rellef. He is not to be 
relegated to a suit in respect of hls further claims to interest due in respect of 
the arrears for which the sale 1s held and for costs incurred by him after publica- 
tion of the notice under section 8 up to the sale. The Interest must be calculated 
up to the date of. the deposit and according to the terms of the engngement 
between the xemindar and putnidar. 

Application for Revision under section 115 of the Code of Civil 
Procedure, 1908, by the Defaulting Putnidars, 

Application to set aside putni sale under section 14A of the 
Putni Regulation, 1819. 

The material facts appear from the judgment. 


Dr. Bijan Kumar Mukherjes and Mr. Ramkrishna Pal for the 
Petitioners. 


Messrs. Gogendra Nath Das, Shambhu Nath Bop and Zaja : 


Hemanta Kumar for the Opposite Party. 
The following judgment was delivered: 


This Rule has been obtained by the defaulting patnidars whose 
application to set aside the patni sale under section 14A of the 
Patni Regulation bas been rejected, the learned Munsiff holding 
that the sum of money which was deposited within tbirty days of 
the sale has fallen short of the requisite amount by about Rs. 5-8. 

The petitioners held a Patni Taluk under the Maharaja of 
Burdwan (opposite party No. 2). They having failed to pay the 
rent and cess in time the Maharaja applied for sale of the Patni 
under Regulation VIII of 1819. The sale was held on the 197th 
November, 1933 corresponding to the rst Augrahayan 1340 D. S. 


* Civil Revision Case No. 949 of 1944, against the order of Mr. S. C. 
Chakravarti, Munsiff, and Court, Katwa, dated the 7th April, 1934 
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and the opposite party No. r purchased the Patni for Rs. 550. The 
amount for which the Patni was put up for sale was Rs, 5o1-9. The 
said amount is made up of the fullowing items :— ! 


(a) Rent due up to Assin 1340 ec .. R&452 4 3 
(6) Interest on rent up to Assin 1340 ow Ra 9i4 a 
(c) Cess due up to Assin 1340 ves .. Rs. 32123 9 
(d) Interest on cess up to Assin 1340 e. Ra 011 4 
(e) Costs zs . Re 514 6 





'Total .. R&5or 9 o 


On the r3th December 1933 corresponding to the 27th Augra- 
hayan 1340 the petiti ners deposited in the Collectorate the sum of 
Rs. 512 and two further sums of. Re, 5-8 and Re, 27-8, the sum of 
Ra, 5-8 representing the sum payable to the credit of the Govern- 
ment under section 14A chuse (a) and Ra 27-8, the compensation 
payable to the auction-purchaser under section 14A clause (c). 


' On the 24th January 1934 they deposited a further sum of Rs. 5-8. 


The last mentioned deposit has to be disregarded as it was put in 
more than tbirty days after the sale. 


The question in this Rule is whether the sum of Ra sra 
Cepositey on the 13th December covers the sum which has to be 
deposited under section 14A clause (b). 


The Maharaja of Burdwan did not oppose the petitioners’ 
application, but the auction-purchascr having opposed, the Collector 
referred the matter of the sufficiency of tne deposit to the Munsiff, 
second Court, Katwa, under the provisions of sub-section 5 of 
section 144. The learned Muusiff has held that the amount 
deposited has fallen short and has accordingly refused to set aside 
the sale, 

The reference to the Munsiff was disposed of on the 7th 
April, 1934. The Munsiff however does not seem to have 
required the defaulting patnidars to deposit in Court six months’ 
rent in advance although t ey were allowed to remain in pusses- 
Sion. No receiver was appeinted eit'er. The result was that 
to protect the Patni Taluk from sale for arrears accruing during 
the pendency of the proceedings before the Munsiff and there 
after, the auction-purchaser had to pay a considerable amount 
to the zemindar. In the counter,affidavit it is stated that the 
auction-purchaser had to pay for such purposes the sum of Rs. 
I1g4-11-9. The sum of Rs 512 deposited by the petitioners is 
made up thus :— 


Vor, LXI.] nion cotter, l = Mt 


(i) amount for which the patni was put up for sale ' : CE 

cl A T on Rs; sor/g/o 1935 

(ii) interest from rst Kartic to 30 . Jyotindra Moban 
Kartic 1340 m T sis sx eds Re. 5/o]10 Chowdhury. 


(ii) Costs sis T NT es ce, Ry aalz/9 |. Bridhideyee Bibi. 
; Tótal Re. 511/1/7 = 

The auctiompurchaser contended successfully before the 
Munsif that the deposit made on the 13th December, 1933, 
had fallen short of the requisite amount, inasmuch as .the interest 
-Gue from the rst Augrabayan, 1340, up to the date of deposit, ;. e. 
up to a7th Augrahayan 13,0, had not been deposited, 

The question depends upon the interpretation of clause (b) 
of section 144. The relevant portions of that clause provides 
that “a sum equal to the amount on account of which the sale 
has bean made fugether with interest,” shall have to be deposited 
within 30 days of the date of sale. Other sums have to be 
deposited also within the sud time under the provisions of section 
I4À, but as tọ them there is no controversy in this case. The 
clause according to its plain meaning ‘implies that a deposit only 
of the amount for which the sale was held would not be sufficient 
but something more by way of interest has also to be deposited. 
A comparison of this clause with Order a1, rule 89 of the Code 
of Civil Procedure leads to the conclusion that the Legislature ` 
fn enacting section +,A clause (b) intended to depart from the 
rule laid down for setting aside & sale held bya Civil Court by ^ 
deposit and to give the zemindar complete relief He is not 
to be relegated to a suit in respect of his further claims to in- 
terest due in respect of the arrears for which the sale is held and 
. forcosts incurred by him after publication of the notice under 
section 8 up to the salé, This follows from the, fact that there 
is no reservation in favour of the z:mindar, such as is contained 
in Order ar, rule 89 (3) But section 14A clause (b) does not 
specify the date up to which the loterest has to be calculated 
or the rate at which it is to be calculated. On the principle that 
a zemindar is not to be relegated to a suit for claims arising on 
the arrears for which the sale is held, interest mentioned in the 
said clause must be calculated up to the date of the deposit and 
according to the terms of the engagement between the z:mindar and 
patnidar. In my judgment the defaulting patnidars were bound to 
, deposit the sum of Rs. 501-g-0 together with interest on the sums 
,of Ra. 452-43 (arrears of rent) and Rs. 22-12-9 (arrears of cess) up 
to the 27th Agrahayan, 1340 at the rate provided for in the Patni 
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Potta, and also the sum of Rs. 4-7-9 shown as costein Challan 
dated the 17th November, 1933. The Patni Potte or Kabuliat is 
not on the record, and so it is not possible to make the calculations. 
It is therefore neceasary-to make a remand to the learned Munsiff. 


_ He will call for the Patni Potta and if according to the directions 


given above he finds that the sum of Ra. sra deposited on the 17th 
November 1933 is sufficient he will set aside the sale, but before 
doing so he must call upon the petitioners to make the deposit 
of six months rent under section 14A, sub-section 5. If the sale is 
set aside the last mentioned sum is to be paid to the auction 
purchaser who will bə entitled to proceed according to law to 
recover belance of such sum that may be due to him by reason of 
his paying patni rent and cess after his purchase, 


As the opposite party No. 1 has substantially succeeded in this 
Rule he will have the costs of this Court, hearing fee assessed at 
r gold mohur. Further costs to abide the result. 


AT. M. Case remanded, 


PRIVY COUNCIL. 
Present: Lord Atkin, Lord Alness and Sir Shadi Lat. 
SETH PRATAPSING MOHOLALBHAI AND ANOTHER 


; 


v. 


KESHAVLAL HARILAL SETALWAD AND ANOTHER, 


[Om _APPEAL rROM THE HIGH Court OF [UDICATURE AT 
Bomsay. | 


Indian Contract Act (LX ef 1872), Sections 128, 133—Discharge of surety— 
Variance in terms of original contract—Indian Registration Act (XVI of 
1908), Sections 17(5), 49— Document varsing terms of mortgage hy releasing 
charge njen one ef the properties — Collate: al use of unregistered document 
—Indian Evidence Act (I af 1873), Sec. 91—Sccondary evidence of wnregia- 
tered document, 


Von, LXI.] PRIVY COUNCIL, 


„A consolidation mortgage dated 17th October, 1921 created a charge upon 
four immoreable properties Nos. 1, a, 3 and 4 for a sum of Rs 1,25000, By 
a surety bond, dated the 24th October, 1921, reciting the said mortgage deed, 
the respondents guaranteed the repayment of the loen. By a later document 
dated the 14th May, 1922 between the mortgagess and the principal debtor 
(to which the sureties nelther assented nor were parties) the terms of the mort. 
gage were varied by releasing the charge upon the property No. 4, and it was 
declared " that the deed of mortgage " of ths 17th October, was '* to be consi- 
dered as the deed of mortgage " of properties Nos. 1, 2 and 3 for the sum of 
Rupees one lac. E 

In a suit by the mctysagexs t» enforce the surety bond, the sureties pleaded 
that they were discharged by the variation In the terms of the contract, and 
they sought to put In evidence the dccument of the 14th May as varying the 
mortgage deod. 

Held, rejecting the evidence proffered by the sureties that-the mortgage cf 
the 17th Octobar, had been sə varied : 

(1) That the document of the r4th May, 1922 was in term a written 
agreoment to vary the terms of the morigage of 17th October, 1921. by reledsing 
the charge upon the property No 4, and therefore required registration under 
Sectlon 17(b) of the Registration Act. 

(3) That the document was not being used merely for a collateral purpose, 
but for the express and direct purpose of showing that property No. 4 was in 
fact released under the varied mortgage constituted by the sid document, and, 
belng unregistered, was not admisaible in evidence under Section 49 of the Regi 
tration Act. 


(3) That, in view of Section g1 of the Indlan Evidence Aot, 1872, it was 
not open to the respondents, the sureties, to give secondary evidence of the 
agreement contained in the noregistered document of the 14th May, by produc- 
ing the entries in the mortgagee’s journal, or by tendering any other evidence. 

But held, on the merits, sustaining the sureties’ plea, that though they were 
thos precluded from proving the specifig agreement between the mortgagees 
and the principal debtor to vary the original oontract, they did succeed in 
showing, on the undisputed facts, that the original contract of the 17th October, 
(which alone they had guaranteed) was not in fact performed; and that whereas 
the guaranteed transaction was an advance of Rs. 1,25,000 on security of four 
properties, the transaction actually carried out was something different, namely, 
an advance of rupees one lac on security of three properties; and the sureties 
not having assented to the new terms, could not be held Hable in respect o 
this performance, which was not what they contracted to guarantee, 


The surety, like any other contracting party, cannot be held bound to 
something for whioh he bas not contracted. He may; therefore, be discharged 
even without any agreement between the creditor and the principal debtar 
to vary the terms of the origina] contract ; where, for instance, ho is being 
sued in respect of a contract or obligation different. from the one which he 
guaranteed. And while by Section 128 of the Indian Contract Act the liability 
of the surety is co-extensive with that of the principal debtor, it only extends 
to this Habllity.on the contract guaranteed and not on something different, 
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Blest v. Brown (1) and Smith v. Wood (2) relled on. . 

Quatre, whether Section 129 of the Indian Contact Act relates only to 
continuing guarautees, ` 

‘Judgment of the High Court, Bombay, (I. L. R. 56°Bom. ror) 
affirmed, but on different grounds. 


' Appeal No. 30 of 1933 against the judgment and decree, dated 
the 17th September, 1931, of the High Court, Bombay, reversing 
the judgment and decree, dated the rath February, 1926, of the 
First Class Subordinate Judge, Ahmedabad, 


The facts of the case and the terms of the relevant documents 
are fully set out in their Lordships’ judgment and in that of Mr. 
Justice Nanavati in the High Court ; (see I. L, R. 56 Bom. ror). 


Two main questions were raised before the Privy Council: 
(1) Whether an unregistered document of 14th May, 1922 was 
admissible in evidence to prove a variation in the terms of a 
mortgage, which the respondents, the sureties, had guaranteed ? 
(2) Whether the respondents were discharged altogether by reason 
of the said variation ? 

M. A. Jinnak, for the. Appellants, 

Upjohn, K. C., and Parikh, for the Respondents. 


Duriog the arguments reference was made, on the question of 
registration, to: Varada Pillai v. Jeevarathnammal (3); Vyravan 
Chetti v. Subramanian Chetti (4); and as to the discharge of a 


‘surety owing to a variation of the contract between the creditor 


and principal debtor, to: Best v. Brown (1); Smith v. Wood (2); 
Narayan G. Ok v. Ganesh A. Fadke (5). Bonar v. MacDonald (6), 
per Lord Cottenham, Bonser v.'Cox (7); Jagjiban Das v. King 
Hamilton & Co. (8) ; Holme v. Brunskilt (9), per Cotton, L. J. 
Pollock & Mullas Indian Contract Act, notes to Sections 
133, 141. 
Their Lordships judgment was delivered by 
Lord Atkin:—This is an appeal from a judgment of the High 


a 


(1) [1862] 4 De. G. F. &. J. 367. (2) [1929] 1 Ch. 14. 

(3) (1919) I. L. R. 43 Mad. 244 (P. C. . 

(4) (1920). L. R. 43 Mad, 660 (P. C.). 

(s) (1870) 7 Bom. H. C. R. A. C. J. 118. 

(6) (1850) 5 H.L. C. 226. (3) (1931) L L. R. 55 Bom. 677. 
(7) (1841) 4 Beav. 379 

(9) (1878) 3Q Be D. 495 (sos). 
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Court at Bombay reversing the judgment of the Subordinate 
Judge at Ahmedabad who had given judgment for the plaintiffs. 
The suit was brought on a surety bond given by the defendants 
guaranteeing n loan on mortgage, which the plaintiffs bad lent to 
one Desai Krishnalal Narsinhlal whoss wife was a sister of the 
respondents. The defance was that the sureties bad been released 
by the subsequent dealings between the creditors and the principal 
debtor. It appears that before the mortgage in question was 
executed the principal debtor, a pleader in Ahmedabad, had given 
mortgages over four different par:s of his immovable property to 
various creditors to secure loans which were then outstanding. 
The transaction with the credilors,* who appear to be adminis- 
trators of a charitable fund, was in the nature of a consolidation 
mortgage whereby Krishnalal was to borrow Rs. 1,245,000, which 
was to be applied in redeeming the four properties, the lenders 
to have a mortgage over the four properties. The mortgage deed, 
which is in Gujrati, is dated the ryth October, 1921. It is headed 
"Deed of mortgage with possession for Rs. 1,25,000 in respect of 
the property situate in North Dascroi. After stating the parties it 
proceeds: I (the mortgagor) give this in writing as follows :— 

“To wit :—I have taken (borrowed) Rs. 1,25,000 in words one 
lac and twenty-five thousand in full, in cash, of the Bombay 
currency, on personal security. Interest on the same is to accrue 
due at the rate of nine per cent. per annum—in all Rs. 11,250 in 
words eleven thousand two hundred and fifty rupees are to accrue 
due (thereon) for interest every year. Iam to pay every year the 
said interest including (interest for) an intercalary month. "In 
security for te moneys of this deed and the interest thereon (I 
mortgage the following property:—) Houses and Bungalow and 
land ‘belonging to me by right of exclusive ownership and being in 
my possession, which are situate within the sim (limits) of the City 
of Ahmedabad-and Madalpar or Chhadavad and Vadaj in Taluka 
and Sub-district North Dascroi, Distrtct Ahmedabad. The parti- 
culars thereof are as under.” 

The document then proceeds to set out four properties :— 

No. 1. Mcrigaged to Jayantilal Motilal Co. for Rs. 30,000. 

No. 2. Mortgaged to Jayantilal Motilal Co. for Re. 25,000.. 

No. 3. Mortgaged to B. Maganbhai for R& 30,000. © 

No. 4. Mortgaged to Seth Jiwanlal Chunilal for Rs. 16,500. 
It then continues: “ As to the property thus described......... — 
Ihave by this writing given the sime to you in mortgage with 

* |, e, the plalntifs,—K .]. R. 
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possession for the moneys of this deed and the interest thereon 
and have made over that same into your possession.” After 
providing that the income after meeting expenses for repairs, etc. 
is to beapplied to keeping down the interest and as to any balance 
to be credited to principal it seis out terms as to insurance and 
repairs: “You have advanced the moneys of this deed to me for 
the period of a year. Iam to pay the said moneys and the interest 
immediately after the expiry of the said period whenever you make 
a demand for the same.” Then, after again setting out the parti- 
culars of the existing mortgages over the four properties the deed 
concludes ;— 


“On the security of the aforesaid property Rs. roorsoo and 
the interest thereon are payable by me to the atove mentioned 
persons, "Therefore in order to enable you to pay off the said 
debt the amount of this deed (namely) Rs. 1,25,000 has been kept 
by me as Amanat (in deposit) with you. Therefore I am to get 
the said debt pail to them by you, to get the full satisfaction 
entered on the mortgage bonds relating to the said property and 
to obtain releases (recon veyances) according to law in respect of 
the said mortgage bonds and to hand over the same to you. 
Likewise I am to deliver to you the documents delivered by me 
to them as well as the documents that may be with me. And as 
to the surplus amount that may remain over, you are to hand over 
the same in cash to me, In this way Rs. 1,25,000 are to be made 
up and taken in full. And as regards the mortgage encumbrances 
that there are at present on the said property; on the same being 
disfharged with the moneys taken from you, tle whole of the 
property mentioned in this deed will be deemed to be as in first 
mortgage for your amount. I have not in any manner given this 
property to any other person except as stated above, by a writing, 
nor is the same subject to any claim or share on the part of any one 
nor is the same subject to a charge for moneys due”. 


The surety bond was dated on the a4th October, 1921, the par- 
ties being the mortgagees to the deed above described and the two 
sureties. The material part is as follows :— 


“Desai Krishnalal Narsinhlal residing near Sevka’s' Wadi in 
Khadia, Ahmedabad borrowed from you R8. 1, 25, ooo in words 
Rupees one lakh twenty five thousand in full in cash of Bombay 
currency at interest at the rate of Rupees nine per cent. per annum, 
Insecurity of the seid amount he has passed a deed of mortgage 
with possession of his property. That being so, should the said 
Desai Krishnalal Narsil] fail to pay the whole of the amount 
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mentioned in the said deed with interest or should the same be 
not recovered from bis property, then as to whatever amount 
may be found claimable by you with interest under the said deed 
we, our guardians, heirs and assignees jointly and severally are 
to pay the whole of She same. Should we fail to do so, you may 
recover the same from the person and property of ourselves 
and our guardians heirs and assignees in such way as you like.” 

The deed of mortgage there mentioned had, in fact, been shown 
to the sureties before they executed the bond. 

The exact legal effect of the document of the‘r7th October 
immediately after execution is perhaps not very clear. It purports 
to be a deed of mortgage with possession, but at the time some 
of the properties at any rate were in tbe possession of the then 
mortgagees The new mortgagees are to open an account of 
Ra. :,25,000 in favour of the debtor. Interest is to run on 
this amount from the date of the account being openel. The 
debtor undertakes to operate on the account to redeem the four 
properties by paying the mortgage moneys mentioned, with, of 
courae, interest and expenses, As each property is redeemed the 
appellants become mortgagees with possession of it in respect of 
the whole advance of Rs. 1, 25,000 and interest. Meantime the 
appellants have a mortgage over the whole properties (/. e., until 
redemption of each, a second mortgage) for the whole sum and 
the interest, On the 29th November, 1921, the debtor redeemed 
properties No. t and No, s for Rs. 60, ooo, which were duly debited 
to his account. Onthe 7th March, 1922, he redeemed property 
No. 3 for Ra, 34, oo», which was also debited to his account, As 
to the fourth property, it was never redeemed, and the agreement 
of the 17th October in rescect of it was never carrie] out. The 
respondents sought to put in evidence a document dated the r4th 
May, 1922, which, as they allezed, varied the mortgage deed, It 
was objected to as a document requiring registration under section 
17 (b) of the Registration Act, and therefore inadmissible under 
section 49 of the same Act. The Trial Judge rejected it on this 
ground. Mr, Justice Nanavati, however, admitted it on the ground 
that it was not within section 17 (b), and, secondly, that it was in 
any case being used for a collateral purpose. The document is 
in the following words :— 

"To Messrs, Harilal Jethabhai ani Sha Chunilal Bhagubhai 
managing representatives of the firm of Sheth Anandji, Kalyanji, 
.both residing at Abmedabad. Written by Desai Krishnalal 
Narsinhlal residing at Seyka’s Wadi in Khadis, Ahmedabad, To 


^ 
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Seth Pratapsing 
Moholalbhai 


Ve S 
Keshavlal Harilal 
Setalwad. 
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AE „wit :—-On 17-10-1921 I passed in your favour & deed of mortgage 
194. with possession for Rs, 1, 25, ooo in words one lac and twenty-five 

Seth Pratapuog thousand and got it registered on the same day. In para. 4 of 
Í cba al the aforesaid document there has Leen mentioned a piece of 
Keshavlal Harilal land admeasuring r acre and 7 Gun thas out of 4 acres and 22 
Saalwad. Gunthas, bearing Old suivey No. 578 nnd Revision Survey Nọ. 
Lord Atkin. 52 in the outskirts of Mouze Vadej, a village in Taluka North 


Daskroi ; and the said land was purchased in the name of Thakor 
Shambhuprasad Chimanlal on my behalf and with my moneys. 
Having boirowed Rs. 16, 500 in words sixtcen thousand and five 
bundred, I have given the same to Sheth Jivanlal Chunilal in 
mortgage with postession. The said land is still in the possession 
of the said Sheth Jivanlal Chunilal; and now it həs been settled 
that I should tell the said lend to the mortgagee Sheth Jivanlal 
Chunilal for the mortgage amount and the amount of interest 
thereon. That being so, I am not to take from you and you are 
not to pay me such amount as would be.ccvered by the said land. 
‘That is to say, I have received under the said deed of mortgage 
with possession Rr. 9|, 125 in words opinety-four ttousand one 
|hundred and twenty-five which I got paid by you to different 
mortgagees and. as to Rs. 5, 875 in words Rupees five thousand 
eight.hundred and seventy-five being the balance which I was to 
take under the deed of mortgage with possession of the said date, 
I bave this day got the same paid by you in casp in Bombay 
currency to Mr. Kunjlal Tolaram. Thus I have received Ra, 
1, 00, ooo in words Rupees one lakh under the deed cf mortgage 
of the aforesaid date against. the properties mentioned in paras. 
1,2 and 3and excepting the land in the outskirts of Vadaj men 
tioned in para. 4 out of the properties mentioned in the whole 
document of the aforesaid date. And the deed of mortgage with 
posseasion of the aforesaid date is to be considered as the deed 
of mortgage with possession of properties mentioned in paras. 
1, 2 and 3 for that much amount with interest accruing due thereon. 
Ahmedabad. The 14th May, 1922. My own handwriting. 


It.is signed by Krishnalal The document was stamped as a 
receipt, but it i3 more than a receipt and apprarsin terms to be 
a writen agreement to vary the terms of the mortgage of the 
17th October, 1921. The last sentence cf the document seems 
to make this evident. Mr. Justice Nanavati, considering that the 
-document of the 17th October, 1921, was only an agreement to 
give a mortgage, and did not itself create-any charge over land, 
saw no reson why such an agreement should not be varied by 
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an unpegi&ered agreement. In this view, it would appear that 
ihe parlier document itself need not have been registered. But, 
in their Lordships’ opinion the earlier document created a charge 
upon immoveables, while the later document released the charge 
- upon the property No. 4. It came, therefore, directly withip the 
terms of section 17 (b), required registration and was not admissible 
jn evidence. If this be so, it would not be open to the respondents 
to give secondary evidence of the agreement contajned in the 
document of ths 14th May by producing the entry in the plaintiffs 
journal, which . was admitted by Mr. Justice Nanavati, or. by 
tendering any other evidence. This would be in violatjop of sec- 
tion ot of the Indian Evidepce Act. Nor, jin fheir Lordships’ 
opinion, if the document be inadmissible as between the parties, 
can it be said to be used in the presant suit for a collateral purpose. 
It js sought to be used for.the express and direct purpose of 
showing that property No. 4 was in fact released under the 
varied mortgage constituted by the document in question, "Tb 
decisions as to collateral use of unregisteréd documents are; there- 
fore, irrelevant, and are not under consideration in this judgment. 
It tollows from what has been said that the Trial Judge was right 
in rejecting thé evidence proffered by the defendants thet the 
mortgage of the r7th October had been varied by the agreement 
of the r4th May. 

But the defendants say ‘that the matter dogs nof rest there. 
Though. they failed to prove the specific agreement to vary the 
original contract, they did succeed in showing, according to this 
contention, that the original contract was not in fact performed. 
As to this the facts are not really in dispute. What happened 
as to the property No. 4 wag that Kijshnalal sold if to the then 
mortgagee for a sum whjch is not stated. That this wes done 
with the assent of the plaintiffs is clear. KrishnaJal, of, course, 
put it out of his power to redeem the mortgage No. 4: no part of 
the advance of Rs. 1,25, coo. could te used for the purpose of 
redemptior: and the plaintiffs recognised the. position and appre 
‘ciated that they bad no further claim on the property. As ope 
of the plaintiffs said.in evidenca, “We bad no right to the secürity 
of vaday land [No. 4]. thereafter, as we were not to pay there- 
after." To redeem the first thrée properties the'  plaintift. had 
advanced Ra, 94, 000, , 7 

To redeem the fourth property would have required Ks. 16, Spo 
with such interest as might be due. Any balance from the 
Rs. 1, 25, 000 would bave been paid, to. Krishnalal. In fact, the 
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plaintiffs appear to have advanced no more than Rs. 1, 00, 000, 
paying to Krishnalal-a sum of Ra 5,875, which, with R& 125 
costs and the Ra, 94,000, made up the round eum mentioned. 
And for this sum only with interest is his claim against the sureties 
based. It appears, therefore, that whereas the guaranteed transac- 
tion was an advance of Ra. 1, 25, ooo on security of four properties, 
the transaction carried out was an advance of Ra. 1, oo, oco on 
security of three properties. 

‘o In their Lordship opinion the sureties cannot be held liable 
in respect of this performance, which was not what they contracted 
to guarantee. ~~ l 


It appears to their Lordships that the lew on the discharge 
of sureties bas been somewhat obscured by the emphasis laid 
in the cases on an agreement between the parties to vary the 
terms of the original agreement. The principle is that the surety, 
like any other contracting party, cannot be held bound to some- 
thing for which he bas not contracted. If the original parties 
have expressly agreed to vary the terms of the original contract 
no farther question arises. The original contract has gone, and 
unless the surety has assented, to the new terme, there is nothing 
to which he can be bound, for the final obligation of the principal 
debtor will be something different from the obligation which the 
surety guaranteed. Presumably he is discharged forthwith on tbe 
contract being altered without his consent, for the parties have 
made it impossible for the guaranteed performance to take place. 
In the vast maj-rity of cases a different performance of the 
origiral contract is due to an express variation of the terms between 
the parties ; and it is natural that the reported cates should mainly 
deal with this situation. But it is ‘important that the underlying 
principle should not be obscured. A good illustration of the 
essential rule ia afforded hy the case of Blest v. Brown (1). In that 
case the surety had guaranteed the payments by a baker to the 
flour merchant for flour to be delivered to the baker for the 
purpose of baking bread that he supplied for army requirements. 
The flour was to be of specified quality. The merchant delivered 
flour which was not of the contract description. The . surety 
commenced a suit in Chancery to bave it declared that the surety 
bond was void in equity by reason of misrepresentationa and “ by 
reason of the conduct of the parties.” After dealing with the case. 
based upon misrepresentation, the Lord Chancellor, Lord Westbury, 


proceeded as follows :— 


^ (1) (1852) 4 De G. F. & J, 367, at p. 376. 
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“Tt must always te recollected in what manner & surety is 
bound. You bind him to the letter of his engagement. Beyond the 
proper interpretation of that engagement you have no hold upon 
him. He receives no benefit and no consideration; . He is bound, 
therefore, merely according to the proper meaning ‘and effect of 
the written engagement that he has entered into If that written 
engagement is altered in a single line, no matter whether it be 
altered for. bis benefit, no matter whether the alteration be 
innocently made, he bas a right to say ‘The contract is no longer 


that for which I engaged to be surety ; you have put an end to the - 


contract that I guaranteed, and my obligation, therefore, is at an 
end.’ Now, I construe this engagement to be an engagement to 
be answerable for flour supplied in conformity with the requisitions 
of this contract. Then I ask de facto was any flour supplied to 
Millar in conformity with the requisitions of the contract. The answer 
of the defendants themselves is an admission that none such was 
supplied. The conclusion is plain, therefore, that no legal 
obligation so, far as the surety is concerned arises upon what has 
been done under this contract so construed, as I hold it ought to 
be construed, and as involving the representation that I have 
stated” E . . 

A similar application of the principle may be found in Seith v. 
Wood(1). There a number of pers:ns as co-sureties had deposite] 
their title deeds with the creditor to secure a debt of the principel 
debtor. The creditor allowed one of them to create a prior 
charge in favour of a third; person. It was held that though the 
creditor had not released bis charge, yet he had permitted 
a prior charge to be created which interfered with the 
rights of the other co-sureties to have the securities marshalled : 
and that performance being altered in this way they were 
all discharged. It is unnecessary to consider whether - the 
case might not have been treated as one where a security 
was sacrificed, in which case the sureties might only have been 
discharged to the extent of the value of the security lost. Jts 
value for the present purpose is that without any agreement 
between the creditor and the “surety to vary the contract, the 
fact that the creditor stood by and permitted something fo be 
done which made the original performance impossible discharged 
the other sureties whose consent had not been obtained. In 
their Lordships’ opinion, therefore, the ‘sureties are being sued 


(1) [1939] 1 Ch. 14. 
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in respect of an obligation which.they dil not contract to make 
good, and are entitled to sycceed.. - ^ 


It is, perhape, desirable to add that. the applicnticn of this 
principle must always depen] upon a correct analysis of. the 
contract in fact made. Guarantees frequently relate to obliga- 
tions without special reference .to any s[ecific contract between 
the crelitor and the principal debtor. In sucha casó the doctrine 
referred to- would have a very limited operation: In the present 
case, ns in. many others, ‘the contract between the creditor and 
the principal debtor was'the basis of the surety bond. It was 
shown to the sureties before the bond was executed and is referred 


to inthe body of the document. 


Having arrived at this conclusion, it becomes unnecegsary 
to consider the effect of Section 133 cf the Indian Contract Act. 
Whether that much-discussed section relates only to continuing 
guarantees or is intended to sffect a guarantee of one obligation, 
and if so what it means, it is unnecessary to Cetermine. In any 
view of the section it cannot, in their Lordships’ opinion, operate 
to alter the ‘primary lw of the ccntract of guarantee that the 
Promise must show performance before he can hold the promisor 
to his promise, It could hardly be contended that in India, if a 
surety guaranteed repayment of an advance to be made to the 
principal deLtor on a specific contract that the advance was to 
be applied towards the purchase of real estate, the creditor 
could, ‘whether he and the debtor rescinded the specific contract 
Or not recover from the surety on the acvance of a sum made 
to finance speculations in shares. And while by Section 128 the 
liability of the surety is co-extensive with that of the principa 
debtor, it only extends to this‘ liability on the contract guaranteed 
and not on something different. - 

For the above reasons; which appear to be in substance the 
foundation of the judgment of Baker, J. in the High Court, their 
Lordships are of opinion that this appeal should be dismissed 
‘and ‘they- will humbly advise His Majesty accordingly. Ta 
“appellants must pay the costs of this appel. 

H. S, Z Polak e Co. : Solicitors for the Appellants. : 

T. L Wilson * Co.: Solicitors for the Respondents. 


ENR ; Ao Dor : Appeal dismissed. 
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Present: Lord Blanesburgh, Lord Thanherton and Sir Lancelot 
Sanderson, 


B. SAMPAT KUMAR SINGH 
i t. ‘ 
G. R PETERS AND OTHERS. 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE 
AT ALLAHABAD], E 


Appeal to Privy Council —( wes tions of fact. 

Where the result of the appeal to the Privy Council depends upon questions 
of fact which have been found against the appellant by the High Court, and 
be is unable to displace these findings of fact (the evidence in support thereof 
being, in their Lordships’ opinion, convincing), the appeal most of necessity 
fall. 

Appeal No. 75 of 1933, from a decree of. the High Court, 
Allahabad, dated the egth March, 1932, reversing a decree of 
the Court of the Subordinate Judge of Gorakhpore, dated- the 
24th November, 1928, 


The appeal raised questions of fact depending upon the 
evidence on the record, 


De Gruythsr, K, C. and Wallach for the Appellant. 
Dunne, K. C. and Parikh for the Respodents, 
Their Lordships’ judgment was delivered by 


Lord Blanesburgh:—Their Lordships do not need to hear 
counsel for the respondents, and it is possible for them to dispose 
of the appeal at once, 

Mr. De Gruyther has presented the case of the appellant 
with his usual directness, and it has become .plain that the result 
of the appeal must depend upon two qu-stions of fact, both of 
which have been found against the appellant by the High Court. 
The only real question before the Board in short is whether it 
has been shown that these findings of fact or either of them should 
be displaced. 

(The first finding is that there was never any gift to the 
appellant’s father, but that there was a gift to the club of the 
land on which the existing buildings were subsequently erected. 
The High Court has found that the land was made over by the 
donor direct to the club for the purpose of the club and that 
there was never any proprietary interest in the land in Dalip. 
Their Lordships entirely agree with the finding of the High Court 


October, 30. 
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on this matter. The evidence in support of it is to their minds 
convincing, and the claim. of the appellant to the land entirely 

The second question relatés to the club buildings on tbe 
land as distinct from the land itself. Here again it is clear 
that unless the finding of the High Court with reference to Dalip's 
intervention in the matter can be displaced, the appellant's 
claim to these club buildings must fail. The finding of the 
High Court here is quite clear and express. The case put forward 
by the appellant before the learned Judges was that the clab 
house had been erected ariginally by his father for his own 
private occupation on land presented to him and that it was 
subsequently handed over by him for the use oftheclub. It 


, Was on the truth of that case that the appellant's claim to the 


buildings as such was based. The High Court have rejected 
that case and the evidence by which the appellant sought to 
support it, The learned Judges have, on the other hand, accepted 
the evidence on the subject of Dr. Bennett, and have reached 
the conclusion which they have expressed in-their judgment in 
the following words: “There can be no doubt that the building " 
—that is to say,the club building—“ fram the moment of its 
construction was intended to be the property of the club and was 
taken possession of by the club authorities as such and has 
remained in their possession since then." With that finding also 
their Lordships are in entire agreement. Nothing more need be 
said. These two findings of fact undisplaced, it is not possible 
for the appellant to maintain sucessfully this appeal, 

Thier Lordships will accordingly humbly advise His Majesty 
that it be dismissed and with costs. 

H. S. L Polak & Co.: Solicitors for Appellants. 


T. L, Wilson & Co.: Solicitors for Respondents. 


K J. R. , Appeal dismissed, 


Vou. LXI] “PRIVY COUNCIL. 


Present; Lord Thankerion, Lord Alness and Sir Lancelot i 
Sanderson. 


MAUNG BA THAW, RECEIVER OF THE ESTATE OF PO 
THIT AND ANOTHER . 


v. 
MA PIN. 


[ON ArPRzAL FROM THE HIGH COURT OF JUDICATURE 
AT RANGOON.] 


Provincial Insolvency Act (V of 1920) Secs. 4 (2), 75(2)—Appeal to the Privy 
© Council. ; 

Section 4, sub-section (9) of the Provipclal Insolvency Act, 1920, (providing 
that the decision of the Court on all questions arising in insolvency " shall be 
final "") does not bar an appeal to the Privy Council from an order and judgment 
of the High Court made on an appeal preferred under section 75, sub-section (a) 
from an order of the District Court, on the Original Side, on any of the matters 
referred to in Schedule 1 of the Act. . 

Secretary of State for India v. Ckelikani Rama Rao (1) relied on. 


Appeal No. rr4 of 1932 from a decree of the High Court, 
Rangoon, dated the 18th January, 1932, reversing the order of the 
District Court of Henzada, dated the 3oth March, 1931. 


On the r:th January, 1929 the District Court of Henzada made 
an adjudication order against one Po Thit and his wife upon & 
petition of certain of their creditors. The respondent on the 
goth January, 1931 applied to the Court, under Section 33 of 
the Provincial Insolvency Act, 1920, to have her name entered 
in the schedule of creditors in respect of certain debts owing to her 
by the insolvents Her claim was rejected by the District Court, 
but on appeal the High Court held that she had proved the debts 
and ordered that she be entered in the schedule of creditors 
in respect of eight items of her claim amounting in all to 
Rs, 18,691-9-0. 

The present appellant, the Receiver in insolvency, thereupon 
applied for leave to appeal to the Privy Council, and the High 
Court granted a certificate therefor under Section 110, Civil 
Procedure Code, in the following terms: “The decree from which 
an appeal to- His Majesty in Council is sought reversed the decree 
of the trial Court, and it is common ground that the amount or 
value of the subject matter at the trial,.and involved in the appeal 


(1) (1916) L. R. 431. A. 192; LLR 39 Mad. 617 ; Y5 C. L. t 69.? an 
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to His Majesty in Council, ia over Rs. 10,000, A certificato 
granting leave to appeal will issue.” a 

7. M. Parikh for the Responde nt raised a preliminary objection 
that the appeal to the Board was not competent, the provisions 
of Section rro, Civil Procedure Coe being inapplicable. By 
Section 4, sub-section (2), inserted for the first time in the Provin- 
cial Insolvency Act, 1930, the decision of the District Court is 
final, subject only to the right of appeal to the High Court 
expressly conferred by Section 75(a). The decision of Jenkins, C. J. 
in Chatrapat Singh Dugar v. Kharag Singh Lackmiram (1), given 
under the repealed Insolvency Act of 1907, is no longer applicable. 

A right to appeal fr m any decision of any tribunal must be 
given by express enactment : Rangoon Botaling Company v. Collector 
of Rangoon (a); Sri Rajak Nallaparaju Mirja dS Ranma 
Garu v. Kruttiventi Perraju Gare (3). 

Dunne, K. C. (with bim 4. Pennell) for the Appellant, submit- 
ted that they had a right of appeal to the Privy Council under the 
Charter and the Letters Patent: Serretary of State for India v. 
CheEkani Rama Rao (4). dis 

Parikh replied. 

The preliminary objection was overruled by the Board and the 
appeal heard on the merits. 

Their Lordships’ judgment was delivered by 

Lord Thankerton :—The appellant is Receiver of the estate 
of Po Thit and Ma Nyein E his wife, who were adjudicated insol- 
vents on the rzth January, 1929, and he appeals from a decree 
of the High Court of Judicature at Rangoon, dated the 18th 
January, 1932, which reversed the order of the District Court of 
Henzada, dated the 30th March, 1931, and directed that the 
respondent be added in the Schedule of Debts as a creditor 
of the estate in respect of certain sums, amounting in all to 
Rs, 18,691-9-0, claimed in respect of eight promissory notes. 
The respondent had also claimed in respect of a mortgage debt 
of Rs, 4,000, but it is now admitted that it had been satisfied. 


Prior to the application by the respondent to be added in 
the Schedule of Debts, which was filed on the goth January, 1931, 
and out of which the present appeal arises, the appellant had 
made an application under Section 54 of the Provincial Insolvency 


(1) (1913) I. L. R. go Cale, 685; 17 C. L. J. 547. 

(2) 912) I. L. R, 40 Calc. 21 ; L. R. 39 I. A. 197 ; 16 C. L. J. a45. 
(3) (1929) 35 C. W, N. 794 ; $1 C. L. J. 76. (P. C.) 

(4) (1916) L. R. 43 I. A. 192 ; J, L. R, 39 Mad. 617; 95 C. L, J. 69. 
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Act, dated the 6th April 1929, against the present respondent, 
asking that the payment by the insolvents to her of a sum of 
Rs. 19,000 within three months of the petition for adjudication 
should be declared fraudulent and void and that the present 
reapondent should be ordered to pay the amount to bim. After 
an enquiry, the District Court annulled tbe payment, which had 
been made on the a4th September, 1928, and in fact amounted 
to Rs, 18,618-1-6, and directed the respondent to pay that amount 
to the appellant. The respondent appealed to the High Court, 
but her appeal was dismissed, and an application for leave to 
appeal to His Majesty in Council was also unsuccessful. The 
respondent then filed the present application. 

In these earlier proceedings the respondent admitted that 
the payment had been made to her, but she claimed that it was 
paid as the price of paddy which was stored in her godown and 
on which she claimed to have had a lien for debts due to her by 
the insolvent Po Thit In support of that claim of indebtedness 
she produced loose counterfoils of the eight promissory notes 
and the mortgage for Rs. 4,000 representing the same claim of 
indebtedness in respect of which the present application is made 
by her. In ths course of the enquiry in these earlier proceedings 
the present respondent gave evidence in support of her claim and 
her evidence was supported by that of the insolvent Po Thit. 


In her evidence the respondent admitted that the mortgage debt- 


of Rs. 4,000 had already been satisfied. In the present applica- 
tion the advocates for both parties agreed that the evidence in 
the earlier proceedings should be evidence in the case, and that 
they would produce no further evidence. 

The respondent raised a preliminary objection to the com- 
petency of the present appeal, maintaining that under Section 4(3) 
of the Provincial Insolvency Act the decision of the District Court 
was final subject only to a limited right of appeal to the High 
Court under Section 75(s), any right of further appeal being 
thereby excluded. But, in their Lordships’ opinion, this objection 
is not maintainable, in view of tbe decision of this Board in 
Secretary of State for India v. Chelikani Rama Rao (1), in which a 
similar objection was taken in respect of tbe provisions of the 
Madras Forest Act of 1882, and it was held that, when sucha 
right of appeal is given to one of the ordinary Courts of the country, 
the procedure, orders and decrees of that Court will be governed 
by the ordinary rules of the Civil Procedure Code. 
` (0) 0910) L. R. 43 I. A. 192 (197) ; L. L. R. 39 Mad. 617 (624) ; 

85 C. L. J. 69 (74). 
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At the first hearing of the appeal their Lordships drew the 
‘attention of the parties to the fact that on the face of the record 
as presented, the District Judge had annulled the ‘order -for 
adjudication on the rth July, 1929, and thére was nothing to 
show that that order had ceased fo operate. The hearing was 
accordingly adjourned to enable the parties to clear up the 
matter, On the resumption ofthe hearing at a later date, the 
parties explained that an appeal had been taken by creditors 
against the order of annulment, and that, on the 14th July, 1930, 
the High Court had set aside the order of the District Judge 
and extended the time for the application for discharge 
(R. M. K. R. M. Chettyar v. Ko Po Thit (1). It is surprising 
that this does not appear either in the record or in the cases on 
behalf of the appellant and respondent. 


The main question in the appeal was- whether the respondent 
had proved the indebtedness of the insolvent Po Thit to her.— 
As already stated, the respondent admits that the mortgage debt 
of Rs. 4,000 has been satisfied, and she no longer claims in respect 
of it. The eight promissory notes were not produced, but the 
loose counterfoils were. The whole matter turns on the credibility 
of the respondent and of the insolvent’ Po Thit. The learned 
District Judge, who had not seen the witnesses, found their 
evidence unreliable; the High Court took the contrary view. 


` It was for the appellant to satisfy their Lordships that the High 


Court had taken an erroneons view on this question, which is 
purely one of fact. It is unnecessary to review the evidence in 
detail; it is fully dealt with in the judgments of the lower 
Courts It is sufficient to say that the appellant has failed to 
satisfy their Lordships that the High Court has come to a wrong 
conclusion, and it becomes unnecessary to consider the further 
contention of the respondent that the decision of the Courts in 
the earlier proceedings forms res judicata on the question of the 
particular indebtedness in respect of which the present application 
is made. à 

Their Lordships will thereforo humbly advise His Majesty 
that the appeal should be dismissed, and that.the decree of the 
High Court dated the 18th January, 1932, should be affirmed, the 
appellant to pay the respondent her costs in this appeal. 

J. E. Lambert: Solicitor for the Appellant. 

T. L, Wilson & Co: Solicitors for the Respondent. 
LER cud dismissed. 

(1) (1930) I. L. R, 8 Ran. 506. 
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MAUNG SEIN SHWE 
v. 


MAUNG SEIN GYI a#as PO SEIN GYI AND OTHERS, 
[On APPEAL FROM THE HIGH COURT OF JUDICATURE AT RANGOON. ] 


Burmese Duddhist Law—Adoption by widower—Righi of kittima adopted 
sons to share in the inheritance ~ Share of daughter's son as an “out-of-time 
grandchild”, 

Under the Burmese Buddhist Law, on the death of bis wife the husband 
becomes the absolute owner of the property which hed been the common pro- 
perty of himself and bis wife during his wife's lifetime, and where he does not 
re-marry,'he remains the absolute owner thereof until his death, and ts competent 
to adopt a Hitima son oc sons with a view to share in the Inheritance not only 
of his own share of the common properties of himself and his wife, bat also 
the share of his deceased wife therein. 


Where a Burmese Buddhist dies leaving two kiMiwa adopted sons and a 


danghter’s son, the share of the latter asan “out-of-time grandchild” isons- | 


twelfth ; in other words, he is entitled to one-quarter of the share which would 
have fallen to his mother, 1. e., one-quarter of one-third, namely one-twelfth. 

Appeal No. 95 of 1932, by special leave, from a decree of the 
High Court, Rangoon, dated the 13th June, 1929, affirming a 
decree of the District Court of Myaungmya, dated the 3rd 
April, 1928. 

Upjohn K. C. & Pennell for the Appellant. 

Dunne K., C. and Parikh for the Respondents. 


Their Lordships judgment was deliverd by 


Sir Lancelot Sanderson :—This is an appeal by Maung 
Sein Shwe by special leave from a decree of the High Court of 
Judicature at Rangoon, dated the 13th of June, 1929, which 
affirmed the decree of the District Court of Myaungmya, dated the 
gtd of April, 1928. 

The suit was brought by Maung Sein Gyi (hereinafter called 
the plaintiff) against the first defendant, Maung Htin Gyaw, the 
father of Maung Sein Shwe, who was the second defendant and is 


hereinafter called the appellant, Maung Po Chein, hereinafter called - 


the third defendant, and the fourth and fifth defendants, who were 
assignees of the plaintiff and the third defendant of some of the 
property in dispute. 


November, 30. 
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FT At the time of the suit the appellant was a minor and was repre- 


I934- sented by his guardian and father Maung Htin Gyaw. 
Maung Seln Shwe The suit was brought by the plaintiff for the administration 


Y: of the estate of U Po Thet, a Burmese Buddhist, who died in the 
Maung Sein Gyi. een 3 A 

— Myaungmya district on the 4th January, 1924, leaving a considera- 

ay Cane . ble fortune, and the question in this appeal relates to the succession 


— to the said estate. 

: The following are the material facts ;—U Po Thet was married 
to Ma Kyi Nyo., They had four children: the three eldest chil- 
dren died young and without issue. The fourth, a daughter, born 
in 1894, was called Ma Sew Hla. 

In 1912, the daughter married Maung Htin Gyaw, the first defen- 
»  dantin the suit On the ret May, 1914, the appellant, son of the 
said daughter and the first defendant, was born. 

Five months later Ma Saw Hla died: both her parents were 
alive at the time of her death. 

In 1922, Ma Kyi Nyo, the wife of U Po Thet and the omer 
of Ma Saw Hla, died. On the 31st December, 1922, U Po Thet 
made a gift (called a shinbyu gift) to the appellant by a registered 
deed of about 511 acres of paddy land, a pucca house and diamond 
and gold ornaments. 

An issue was raised ‘at the trial as to the execution and the 
validity of this deed, but there is now no question as to this deed 
except that it is alleged by the appellant that by a slip the pucca 
house was omitted from that part of the decree. which related 
to the shinbyu gift. Reference to that matter will be made 
later. 

On the rith October, 1923, U Po Thet executed a deed of 
adoption which was duly registered. By this deed U Po Thet 
adopted the plaintiff and the third defendant as his kittima sons 
“with a view to inberit good and bad inheritance,” 


This phrase was said to mean that the adopted sons would 
inherit not only the assets but also the debts of U Po Thet, 

The deed provided that :— 

"The two adoptees, namely Mg. Sein Gyi and Mg, Chein also 
undertake according to the duties of sons towards the parent to 
perform the duties important and unimportant towards, look after 
and feed the Kyaungtaga U Po Thet when he is in sound health, 
to treat him with medicine and by the help of physician during. 
his illness and to look after and take care of, according to law as 
- the natural sons of Kyaungtage U Po Thet, his own moveable 

properties, such as diamonds, gold, rice, paddy, household furni- 
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turea, etc., and immoveable propertiés, such as paddy lands, puta 
house, granary, garden lands, etc, with the exception of the pucca 
house, paddy lands and diamond and gold’ jewelleries which had 
' been given previously to his grandson Mg. Sein Shwe by a deed. 
Accordingly, after this deed of adoption of Mg. Sein Gyi and 
Mg. Chein whd are the sons of his own younger brother Mg. 
Tha Dun (deceased) as Kittima sons with a view to inherit, is 
drawn up, he, the adoptor Kyaungtaga U Po Thet, signs te tb 
consent.” ' 
In January, 1924, U Po Thet died. 
In 19248 suit was brought ‘by the appellant’s father in which 
he claimed to be an adopted son of U Po Thet} in this he 
‘failed, and it is not necessary to refer further to that suit beyond 


1 


.Bating that the District "Judge disposed of that suit and the, 


present iit, which was "instituted in January, 1925, in one 
judgment. 

In the present suit, viz, No. E of 1925, the plaintiff, one ORO 
adopted sons, prayed for a decree. 


"(1) Declaring that he is a Keittima adopted ‘gon of the ` 


, deceased U Po Thet and as such is entitled to 11/48th share in the 
Estate of U Po Thet deceased. 

“ (2) That the Estate of the said U Po Thet deceased be 
administered’ by and under the direction of this Honotrable 
Court, 

(3) That accounts of ‘both moveable and immoveable pro» 
perties together with mesne profits accruing therefrom may be 
taken," 

An issue was stated at the trial as to the validity of the 
adoption deed, but no question was raised in respect thereof in 
this appeal, and the adoption must be taken as a valid adoption. 
The question remains as to what was the effect thereof. : 

It appears that it was not until the end of the trial, in fact, 
during the final argument, that the point was taken on behalf 
of the appellant that he must be considered as the son of the only 
surviving child of the first marriage, and that the adopted sons 
must be considered the children of a putative second marriage. ` 

The theory on which this allegation was based was that 
inasmuch as the adoption of the plaintiff and' the third defendant 
was made by U Po Thet alone, after the death of bis wife, Ma Kyi 
'""Nyo, the plaintiff and the third defendant must be considered as 
` the children of a putative second marriage. It was therefore atgued 
that the plaintiff and the third defendant must be considered as 

i 
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the step uncles of the appellant, whose share was alleged to be two- 
` The learned District Judge said that he believed the said theory 
. was new to Buddhist law, and rejected the above-mentioned conten- 
tion. He stated that there is no authority for the proposition 
that there must be a fictitious second wife presumed, to be the 
mother of the children adopted by a widower. 

He therefore made a decree that the plaintiff's share in the 
estate was 11/24ths and that the share of the third defendant was 
11/a4the. 

'The learned Judge stated that he EAA T EEE E 
that if Htin Gyaw (the first defendant) did not prove his 
adoption and the plaintiff ani the third defendant proved theirs, 
the share of the appellant “as an out-oftime sanded would 
be one-twelfth. - za 4 

The learned Judge T aer giving certain directions 
As to the interest of the assignees, made a decree according to the 
above-mentioned jungment. 

The appellant and his father appealed to the High Court, 

: which heard both appeals together. 
In dealing with the above-mentioned contention, the learned 
Judges of the High Court said that no authority in support thereof 
had: been, cited and that the point was not presse] in argument 
before them. Both appeals were dismissed. 
It is against the decree made by the High Court in the 1925 
suit that the appeal to His Majesty in Council is brought. 
The only question argued was to what shares the appellant 
and the adopted sons, os, the plaintiff and the third defendant, 
are entitled. P ; 
The case for the appellant at the hearing of this appeal was 
not based on the contention which was urged in the Courts in 
Burma, and the point, which was presented on ‘behalf of the 
appellant, was taken for the first time at the iia of the appeal 
before their Lordships, 
Stated shortly, the contention was that on the death of U Po | 
Thet the appellant was entitled’ to the whole of Ma Kyi Nyo's 
interest in what was called during the argument, for the sake of 
brévity, the common estate; and that as regards the interest of 
. U Po Thet in such estate ; the appellant was entitled to two-thirds - 
. thereof, or in the alternative, if he was entitled to no more than 

an equal share with the adopted sons, he should not be treated as 
+ an “ outoftime grandchild.” 
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The above-mentioned contention was based upon the fact, 
that the adoption was made by U Po Thet after the death of 
his wife, and it was argued that he could only adopt the plaintiff 
and the third defendant to inherit a share in his share of the 
common estate, that the effect of the adoption was equivalent 
to the effect of a second marriage by U Po Thet, and that on 
such adoption there vested in the appellant a right of inheritance 
to the whole of Ma Kyi Nyo’s share of the common estate of 
U Po Thet and Ma Kyi Nyo. To put the point in other words, 
it was contended that the sons adopted by U Po Thet after his 
wife’s death could not have any interest in the wife’s share of 
the-common estate. i 

The argument was based mainly upon the dhammathat known 
as Manukye, and reference’ was made by both sides to the transla- 
tion thereof, by. Mr. D. Richardson. 

The tenth volume relates to the law of inheritance, and reliance 
was placed chiefly upon Rules 66 and 67 of that volume. 

No. 66 is as follows: 

“A person takes a wife who dies leaving children ; he takes 
another, she also dies leaving children ; he takes a third, she also 
dies leaving children—the law of inheritance between these three 
children at the death of the father is this vif a person have a wife 
and she die leaving children, and before the property is divided 
amonget them the father takes another wife, having borne him 
children she dies, and whilst the property is still undivided, he 
takes a third and she dies in giving birth to her first child, and 
the father also dies ; the judge having collected the property to be 
divided between the three families shall thus decide: let the 
children of each wife take their own mother's separate hereditary 
property (Thengthee). The hereditary separate property of the 
father he has had since the time of the first wife, which has not 
been increased or added to, during the time of the other two wives, 
shali be called *ahtet, former property. It is said, when there 
Bre two families, that the children of the elder shall have two 
and of the younger family one share. Now when there are three 
families, the mothers only differing, because they centre all in 
one father, let it be divided into four shares, of which, let the 
children of the first wife have two, and the chilcren of the others 
one each, and if there be debts, let them pay them in the same 
proportions, Should the property have come into his possession 
in the time of the second wife, or of the last, let the division be 
the same, of property and debts Why is this?—because after 
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the death of one wife the husband took another, and after her 


death a third, and the law has laid it down that the husband is the 
owner of the wife’s property. Of the original property, let the 
children of the mother in whose time it was received have two 
shares ; this is said when the parenn were living together at the 
tims the property came into possession.” 

No 67. relates to the converse case, Dis., the case of a woman 
having three successive husbands, and children by each, and 
prescribes the partition between the children on her death. It is 
not neceseary to refer to the terms thereof in detail, as the terms 
of No. 66 are sufficient ‘to illustrate the argument which was 
presented. l 

It is clear, of course, that No. 66 in terms does not apply to the 
facts of the present case, because U Po Thet did not marry anyone 
after the death of bis wife, Ma Kyi Nyo. 

Tt was, however, argued that baving regard to the ies of the 
dhammathat, and especially to the provision contained therein, 
that on the death of the father the children of each wife should 
take théir mother’s separate hereditary property, the proper 
inference to be drawn was that the children of each marriage had 
on their mother's death a vested interest in her estate which could 
be enforcéd on the father's death or by way of partition on the 
father’s remarriage. ' 

- No authority precisely covering this point was ee to their 
Loxdships, and it therefore becomes necessary for their Lordships 
to examine the Burmese Buddbist law, for the purpose of ascertain- 
ing, if possible, whetber there is any ground for the above-mentioned 
contentions. t 

There i is no doubt that U Po Thet, according to ‘Burmese law, 


. had 8 right fo adopt the plaintiff and the third defendant, even 


though the appellant, the-son of his daughter, was alive. This was 
not: disputed: and, further, U Po Thet had a right to adopt the 
plaintiff and the third defendant with a view to inheritance. 

''* The position and rights of kittima adopted sóns were stated in 
thé judgment of the Full Court of the High Court at Rangoon, 
consisting of the Chief Justice and four Judges in Maung Po An v. 
Ma Dros (1), as follows :— 

“We are satisfied that according to the damne . the 
position of keiktima child in respect of inheritance was inferior to 
that of own children, but in view:of the judicial decisions which for 
nany years have recognised the right of. the keiktima child. to share 


s ^ 


ty) (1996) 1. L; R. 4 Rang. 184 (200). aoc e cc ) 
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' equally with the own children we are of the opinion that that right pe 
should not now be questioned,” JIA- 

The lcarred Judges then protesded with the neuen whether Manag Soi Shwe 

a keiktima child could be “ auratha,” Maung Sela Gyi. 


|, In view ef this judgment snithe judicial decisions ‘ferred to, $ 
therein, their Lordships are of opinion that it must now be-takem  Sangerion, 
that apart from the question relating to any rights of an eldest child, bri 
the kittima adopted sons sre entitled to share equally with the 
natural sons of the adopter, 

The question therefore arises, and in their ‘Lordships? opinion 
it is the crucial question, what was-the property with respect 
to which, U Po Thet was entitled to’ adopt the plaintiff and 
the third defendant as kittima sons, fs, sons with a view to 
inheritance. 


It could only be to the property of which he was the owner. 
After his wife's death he was the sole owner of the property which 
he had brought, on his marriage, to the common estate, and he 
was entitled to-adopt the plaintiff and thé third defendant to 
sweceed him to that property- in such shares as the Burmese law 
permit& The question then is, waa U Po Thet entitled to adopt 
the fwo above-mentionel persons-as his sons with a view to their 
inheriting or shhring in the inheritance of his late wife’ 8 share of 
the common estate. 


In their Lordships’ opinion, the answer to that question must 
depend upon what was U Po Thet’s right upon the death of his 
wife in respect of her share of the common estate. On behalf of ` 
the respondents for whom Mr. Dunne appeared, vis., the 4th, sth, 
6th and 8th respondents, it was contended that U Po Thet on his 
wife’s death became absolute owner of her share in the common 
estate, inasmuch'as there was no eldest aon or daughter entitled to. 
any specified property, and remained such owner inasmuch ashe `- 
did not marry’ again. 

On the other hand it was contended on behalf ‘of the appellant 
that on his wife’s death U Po Thet did not become absolute 
owner of her estate, that the rights given to children by the above- 
mentioned dhammathats could only, rest upon some specific right 


in the nature of property in the mother’s estate, and that therefore 


U Po Thet,on his wife's death had only a limited interest in her 
ostate. o, m l i 

It was admitted that U Po Thet was entitled to take. possession 
of such property and to remain in possession thereof until his death 
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or re-marriage, and that he could incre ef it during his lifetime, 
but not by will. 

It appears, however, that by Burmese law when after -the death 
of one parent the surviving parent remarries, the children of the 
first marriage are entitled to claim partition, unless there has been 
a’ previous partition between them and the surviving parent, that 
such right has been regarded as vesting on the remarriage, and 
that the estate, subject to such partition, is the estate held by the 
surviving parent at the time of the remarriage. See Ma Shwe Yu 
v. Ma Kin Nyun (1). 

This is relied on by the appellant in support of his contention.. 
On the other hand, the fect that the surviving husband has a right 
to enter into possession of the deceased wife’s share of the common 
estate and to dispose of it as he likes during his life, seems to be 
consistent only with his being the absolute owner. . l 

In this state of things it is satisfactory to find that there is 
authority upon this perticulsr point. 

In 1915 it was beld by the Full Bench in Ma Sein Ton v. Ma 
Son (2). 

“Subject to any claim by the eldest son to certain specified pro- 
perty and to a.quarter share of the joint property, and to any claim 
by the eldest daughter to certain specified property,a Burmese 
Buddbist widow has an absolute right of disposal over the whole 
of the joint property of herself and her late husband as against the 
children of their marriage.” 

That was the case of the wife surviving her husband, but 
on reference to the judgments jit appears that the learned Judges 
were of opinion that the same rule would mm to the case of the 
husband surviving his wife. 

As for instance st p. 516 Parlett, J. i seno eo ME id 
as follows :— 

“I think therefore that the following rules may be deduced. 
On the death of one parent the surviving parent inherits all their 
joint property; if however the eldest son or daughter is grown up 
he or she is entitled to certain specified property of the deceased 
parent and in the case of the eldest son to a one-fourth share of 
the bulk of the estate ; unless the surviving parent remarries none 
of the other children are entitled to claim anything until that ` 
perent's death; nor do the texts indicate that such children have 
an interest in the property, though their right to partition is post- 

(1) + (1929) I. L. R. 7 Rang. 240. 

(s) (1915) 8 L. B. Ral. sor. ~ 
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poned till the desth of the surviving parent; such a principle 
would I think be foreign to Burmese Buddhist Law and on the 
contrary many of the texts make it clear that the children cannot 
protest if the property is exhausted before the right to claim pari ' 
tion acorues" — ! 

In Ma Thaung v. Ma Than (1), it was held that ;— 

“Under Burmese Buddhist law, where, after the death of the 


wife, the husband partitions the property with their children, and ` 


marries again, taking his share with him, on his death the children 
by the former marriage cannot claim to inherit.” 

The question in that case was the true construction of a certain 
document, and it was held that it was a pertition made by the 
father with his children after his first wife's death. 

Mr. Ameer Ali in delivering the judgment of the Board is 
reported to have said at pages 7 and 8 ab follows: -  * 

“U Nyein was about to contract a second marriage. Under 
the Burmese law whatever he possessed at the time of contracting 
the relationship which he contemplated would become on the 
marriage the common property of his wife and himself. Nothing 


was more natural than that, influenced by the effect of such an- 


eventuality on the position of his children by Ma Gale, he should, 
.in order to provide for them during his lifetime, whilst he was 
absolute owner of the properties he possessed, decide upon a 
partition which would secure & definite share in his or her own 
right to each child. He accordingly, with the agreement and 
consent of his sons and daughters, entered into the arrangement 
embodied in Exhibit L. None of them was entitled to any share 
in'his lifetime.” 

There seems to be no doubt on the facts of that case that 
"the properties he possessed " referred to in the cited paseage 
included the common properties of U. Nyein and his first wife 
, Ma Gale, and their Lordships seem to have assumed that after 
the death of Ma Gale, the surviving husband, U Nyein, became 
the absolute owner of such property and remained the absolute 
owner until his second marriage, and that it was whilst he was 
such, absolute owner and before he contracted the second marriage 
that he entered into the arrangement-with his children by the first 
: marriage. 

There are other decisions in Burma to which their Lordehipe’ 
attention was directed. It is-not necessary to refer to them beyond 
saying that they point to the same conclusion. , . 


(1) (1923) L. R. gt L A.I 
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' In their Lordships’ opinion these decisions show that the cop- 

tention of the respondeüts is correct, and that on the death of 
his wife U Po Thet became the absolute owner of the property 
which had been the common property of U Po Thet and his 


: wife during his wife's lifetime, and as he did not make a second 


marriage, he remained the absolute owner ‘until his death, 


That being so, U.Po Thet was entitled to adopt the plaintiff 
and the third defendant with a view to share in the inheritance 
not only of his own share of the common properties of himself 
and his wife, but also the share of his deceased wife therein. 


Their Lordshipe therefore agree with the conclusion of the High 
Court as to ths adopted .sons’ right to share in the inheritance, 
‘and that the adopted sons would share equally with the appellant 
OEC to the question. whether the appellant must be treated 
as "an out-oftime grandcbild. y 

The only dhammathat, to which their Lordships’ attention bis 
‘been drawn, as affecting this question, is Manukye X. 15. The 
last paragraph thereof runs as follows:— 

“In the case of the death of the younger children occurring 


' before the parents the law for partition of the inheritance between 


their children and'the (co-heirs) relations of their parents is this: 
The children of the deceased have one-fourth of the share which 
would have come to their parents.” : 

It was argued for the appellant that the rule should only be 


: applied when the question relates to relations of the whole blood, 


and not in such & case as this, where two of 159 DAIOeS CIA Hun 
to share in the inheritance are adopted sons. 

Apart from tho fact that this does not seem to have heen 
relied on in tLe Courtsin Burma, their Lordships, having regard 
to the above-mentioned decision in Maásisg Po An v. Ma Dwe (1), 
as to the position of kittima adopted” sons, can dee no 
Yeason why the above-mentioned rule should not apply to this 
case. Upon adoption, the plaintiff ‘and the third defendant 
became sons of U Po Thet, and the appellant is a son of U Po 
Thet% daughter, and is therefore entitled to one-quarter óf the 
"hare which would have fallen to his mother, i, one quarter of 


. one-third, which is one-twelfth, or two twenty- fourths, and that is the 


share which has been awarded to him, 
It only remains to refer to the allegation made‘on behalf of 
the appellant that the decree made by the District Judge ‘in 


(G) (1926) ], L. R. 4 Rang 184. 
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Suit 9 of 1925 dated the 3rd April, 1928, did not award ta him 
the pucca house included in the shinbyu. gift to the appellant. 

The learned counsel for the respondents was not able to make 
any admission with respect to this matter in the absence of any 
instructions thereon, 

' Their Lordships therefore are of opinion that this case should 
be remitted to the High Court, but solely in order that such 
steps, as may be necessary, should be taken to ascertain 
whether there has been a slip in tbe decree, as alleged, and if 
so, in order that the necessary amendment of the decree may be 
made, 


Their Lordships, for the above reasons, are of opinion that 
the appeal should be dismissed with coste, with a direction to 
the High Court as hereinbefore indicated, and they will humbly 
advise His Majesty accordingly. The costs will include those 
reserved by the two Orders in Council of the 27th October, 1930, 
which mustbe paid by the appellant. 

Hoimes Son & Pott: Solicitors for the. Appellant. 

J. Æ. Lambert: Solicitor for the Respondents, . 
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Before Sir Harold Derbyshire, Kt., Chief Justice, and . 
Ar. Justice M. N. Mukerji, 


K. C. MUKERJI, OFFICIAL RECEIVER 
v. 
KHAJEMALI KHAN anp orrnzns*. 


Leave to appeal to Privy Council—Valuation—Constructive res judicata. 

Tho property in suit was one of the properties included in a. deed of trust 
executed in 1820 by the then owners thereof, and in accordance with the terms 
one P came to be the sole trustee in respect of the trust with his brother.S 
standing to come In as trustees on his death. F’s son B in 1910, as attorney 
foc P, granted a mauras! mokarrari lease to the plaintiffs in the present suit la 
respect of the garden, the property in suit. In a sult brought in 1910 by S 


* Privy.Council Appeal No..7 of 1934. 
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against P as trustée and other bendficlaries, the parties agreed to x scheme of 
management, which eventually was secured by a decree of the Court in 9n. 
a taeda Sik aaa doe vip aptae, vs 


` (à) P'was released from liability to account, it being said that “all accounts, 
including the premium” In respect of the garden (in sult) are waived ; (b) that an 
P's death‘the estate subject to the charges for Debsheba etc. would be partitioned, 
P's share being } ; and (c) S was appointed Roceiver Yo take charge of the estate 
and was gira liberty to institute a suit oc suits for setting "aside perpetual lease 
or lenses granted by P. In this sult the lease ‘in favour of the present 
plalntifis was challanged as one granted by P for an‘ inadequate premium and 
at a low rate-of rent fied in perpetuity inspite of better offers which he had 
received. 


In 1915 S, as receiver and acting presumably under the liberty reserved to him 
under the afcresald scheme decree, instituted a suit against tbe present plaintiffs 
for khas possession of the garden and alleging that the property had been included 
In tho trust estate and had been In the possession of P as sole trustee. that taking 
advantage of P’s absence his són B, as attorney for his father, with a view to 
raise monáy for himself ont of the trust estaté and to cause injury thereto granted 


` the lease to the plaintifis. The Courts in India dismissed the suit, but on the, ist 


November, 1921, it was decreed by the Judicial Committee on the ground that 
as the power of attorney under which B had purported to act had hot'been pro- 
duced the defence that B in granting the lease bad acted as P's attorney had 
failed, and also on the ground that even if B's authority as attorney was proved, 
that would be of no avail to the defendants in the suit (1. e., the present plaintiffs) 
Ingsmuch as the fiduclary duties which P had to discharge as trustee could not 
be delegated by him to any body. The decree was executed at the instance of 
the official Recelver who had come in the place of S in the meantime and the 
present plaintiffs were removed from possession. 


Thereafter on the 22nd May, 1926, the plaintiffs instituted the present suit, 
as upon a cause of action which arose on the grd March, r9ar, the date on 
which P died, and on the ist November, 1921, the date. of the decislon of the 
Jüdicia! Committee.. The fuit was valued at Rs. 10,000. The defendants in 
the sult were the Officla! Receiver and also the hels of P and his co-sharers. 
The plaintiffs took their stand on the leese of 1910. The main relief claimed was 
recovery of possession to the extent of P’s undivided share on a declaration that 
the property was secular, or possession of the entire garden which it was asserted 
should be allotted in its entirety to P's heirs on partition, and In. the alternative 
for refund of tho premium paid and of the costs incurred in making improvement. 
The defence infer alla was that the sult was barred by constructive res judicata, 
inasmuch as the claim might and ought to have been put forward -by the plaintiffs 
by. way of defence in S’s sult of 1915 to,resist the claim for khas possession. The 
primary Court and the. High Court on appeal by the Officlal Receiver (the 
appeal being valued at Rs. 10000), upheld the plaintifis’ claim for possession 
to the extent of: an undivided one-third ‘in the garden, and mpc the plea of 
constructive res judicata. 

The Official Recelver proposed to prefer an appeal to the Judicial Committee, 
valuing the appeal at Rs, 10,000 : : 

Ftd, that wy the original claim in the alternative was for refund of Ra, 10,000 
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the question whether that amount should or should not be. refunded to the 
plaintiffs would also be a question in the contemplated appeal, should their 
Lordships of the Judicial Committee" considér it Proper to discharge the decree 
‘and dismiss the plaintiffs’ clalin for pomesüo. ^'^ PM 
` That the question of Constructive res judicata was not a substantial Question 
of law, as lf the facts found by the ‘Courts were correctly found, the law. on: the 
point was correctly applied. NEC AG Not 
, "That a defence by -plaintiffs in the suit by S. that thë property. was‘secular 
, would be barred by the doctrine of estoppel. DEE o 
Appeal by the Defendant. - wage qur qe 
The material- facts appear from above. 
Mr. Chandra Sekhar Sen for the Proposed, Appellant to  Eoglard. 


r. Hiralal Chakrabarti, Dr. Radkabinod, Pal, Messrs. Pares 
m Mukherjee ( Sr.), Gour , Mohan Dutt, and Nripal Chandra 
. Roy, Chowdhury for the Proposed Respondents to England. 

US Be 
The following judgments were delivered : ; T 
Mukerji, J:—This is an application for leave to ep 
appeal from a decree of this Court affirming on appeal a decree of 

the Subordinate Judge, rst Court, a4-Parganas. : 

. The suit in which the said decrees were made was for recovery 
of possession of a garden and, in the alternative, for recovery of 
the money which the plaintiffs had paid as Selami and also the 
costs which they had incurred in making improvements, The 
' property in suit was one of the properties which were included “in 
a deed of trust executed in’ 1880 by the then owners thereof, and 
in accordance with the terms of the said deed one Pratap Chandra 
Ghose came to be the sole trustee in respect of the trust with his 
brother Sarat Chandra Ghose standing to come in ‘as trustee on 
his death. While this was the state of things Pratap’a son 
Bhupendra Sri, i in rgro, as attorney for Pratap, granted’ à Mourasi 
Mokurrari lease to the plaintiffs” in, respect of thé garden, 

' the property in suit. In the same, year Sarat ‘Chandra Ghose 
instituted a suit against Pratap as trustee and making the bene- 
` ficiaries parties thereto. In tbe plàint in that” guit the trüst was 
 impugned as a sham and colourable transaction ‘and it was prayed 
"that the deed of trust be declared void, and various sorts of- mis- 


v conduct béing alleged against Pratap in his . dealings as trustee, ' 
accounts were asked for against "bim. The Court held that the. 


general trust in the deed were too vague and uncettain for the 
administration thereof to be under ‘any , conitrol - and so declared 
"hem to be bad and inogembye d and. L “regards ‘certain: other 
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[a provisions made i in the deed which were in the nature of 
trust the Court declared that in respect. of those matters the 
properties to which they related were merely, charged with the 
expenses to be incurred in carrying out those directions. To avoid 
an expensive ‘reference the parties agreed to a scheme of manage- 
ment, which eventually was secured by a decree of the „Court in 
I9I2. The relevant portion of the said decree was as follows :— 
(1) Pratap was released from liability to account, it !being said 
that “all accounts, including the premium in respect of the Talla 
garden (meaning the garden in suit) are waived, and all charges 
„are withdrawn by all parties against one another”; (a) it was 
` provided that on Pratap’s death, the estate subject to the charges 
‘for Debsheba, etc. would be partitioned, Pratap’s share being 
Otetthird ; ‘and (3) Sarat "was appointed Receiver to take charge 
of the estate and he was given liberty to institute a suit or suits ‘for 
"sétting aside’ perpetual lease or leases granted by Pratap or any 


other trustee for the time being, 
t 


} It is necessary to state here that in the plaint in the suit afore- 
said ‘the leds in favour of the present plaintiffs was challenged 
as one granted by Pratap for an inadequate premium and at a low 
Tate of rent fixed in perpetuity inspite of better offers which he had 
received. 

In 1915 Sarat, as receiver and acting presumably under the 
liberty _ reserved to him under the scheme: decree aforesaid, 
instituted 'a suit against the present plaintiffs for Khas possession 
of the garden and alleging that the property had been included 
in the trust estate and had been in the possession of Pratap as sole 
| drdsiee,. that taking advantage of Pratap's absence his son 
“Bhupendra Sri, as attorney for his father, with a view to raise 
; money for himeelf out ot the trust estate and to cause injury 
“thereto, granted the lease to the plaintiffs. The Courta in 
india dismissed this suit; but on the rst November, igai it 
was decreed by the Judicial Committee on the ground that 
the power of ‘attorney under which Bhupendra Sri had purported 
“to act had not been produced and that there was no proper 
_ secondary evidence given of its contents and ‘so the defence that 
, Bhupendrá Sri in granting the lease bad acted as Pratap's attorney 
' "bad failed, and also on tlie ground that even if Bhupendra Sri’s 
authority as attorney was proved, that would be of no avail to the 
defendants in the suit '(;. e. the present plaintiffs) inasmuch as 
he fiduciary duties which Pratap had to discharge as trustee could 


wee d 


“not be delegated by him to any body. The decree was executad 
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at the instance of the Official Receiver who had come in the 


place of Sarat in the meantime and the present plaintiffs were * 


removed from psszssion. 


Thereafter on the 22nd May, 1926, the plaintiffs instituted the 
present suit, as upon a causo of action which arose on the 3rd 
March, 1921, the date on which Pratap died, ani on the Ix 
November, 192:, the date of the decision of the Judicial Committee. 
The defendants in the suit were the Official Receiver and also 
the heirs of Pratap and his co-sbarers. The plaintifs took their 
stand on the lease of rgro. The main relief claimed was recovery 
„of possession to the extent of Pratap’s undivided share on a 
declaration that the property was secular, or possession of the 


entire garden which it was asserted should be allotted in its en. 


tirety to Pratap’s heirs on partition, and in the alternative for 
refund of the premium paid and of the costs incurred in making 
improvements. As already observed, the Subordinate Judge, as 
also the High Court, have upheld the plaintiffs’ claim for’ posses- 
. tion to the extent of an undivided one-third in the garden. 


Inthe appeal which the Official Receiver proposes to prefer 
to the Judicial Committee the question of law on which he relies 
is the question of constructive res judicata ; the contention being 
that the plaintiffs’ claim in the present suit was barred by reason 
of the fact that that claim might and ought to have been put. 
forward ‘by them by way of defence in Sarat’s suit of 1915 to 
resist the claim of the latter therein for khas possession. 


Now, so far as tbe question of value is concerned it is not 
disputed that the value of the subject matter of the suit was Rs, 
ro, ooo ; that was the value stated by the plaintiffs in their plaint ; 
that value was not disputed in the written statement, or at any 
‘stage of the trial; and the appeal which the Official Receiver 

- preferred to this Court from the decree of the trial Court was valued 
by him at that amount. It is now said by the plaintiffa, as opposing 
"this application for leave tbat under the decree which is sought 
to be appealed against, the plaintiffa having got only an one-third 
share of the garden, the subject matter of the appeal to the Judi- 
cial Committee would be only of the value of 34 of Rs. 10,000, 
either as representing the value of & third share in the garden or 
as representing a third share of the Selami and the costs of im- 
provement. On the other hand it would, I think, not be unfair to 
take it that as the original claim in the alternative was for refund 
' of Rs. 1o, ooo the question whether that amount should or should 
not be refunded to the plaintiffs would also be a question in the 


13 


. Cru 


1935* 
we 
K. C. Mukerji 
v. 
Khajemali Khan. 


Luberj, S. 


«14 


(Cim, 


- — 


S039. 


‘K. c. Moktar i 
Kha jemali i Khan. 


- Muberjs, S. 


9 


THE CALCUTTA LAW JOURNAL. (Vor. LXI. 


' contemplated appeal, should theirs Lordships of the Judicial Com- 
mittee consider it proper to discharge the decree and dismiss the 
claim for possession which the plaintiff has got. In any event it 
may also be necessary to direct an investigation as to value as 
has been asked for on behalf of the respondents, even if a third 
sharé of the garden is regarded as the only subject matter of the 


appeal. 


But the real difficulty in the petitioner's way is that we do not 
see how the question of law on which he relies can be regarded 
asa substantial question of law. Thérecan be no question that 
if the facts found by the Subordinate Judge as well as by the 

. High Court have been correctly found, the law on the point has 


" been correctly applied. It has been found that the suit of 1915 


was tried on the footing that the property was trust property, that 
_ the question whether the property was secular or not was not the 
' subject matter of the suit, and that the present plaintiffs at the 
"date of that suit or at the date when they filed their defence were 
not aware of the result of the suit of 1910. In this last men 
tioned suit, to which they were not parties, the members of the 
‘ family to which Pratap and Sarat belonged had got a certain 
declaration binding on none-but themselves and got a scheme 
decree passtd on a settlement which concerned none but them 
selves The finding further is that the present plaintiffs, with 
‘the. plaint of the suit of 1915 Lefcre them, could not be 
reasonably: expected to know that the claim to which they 
‚were pleading was made by Sarat in any other capacity than 
88 a receiver and on any right other than what he had in 
the property as trust property in his hands as such receiver. It 
has been, found also, that the plaint of the suit of 1915, on the 


: face of it, shows that Sarat was then making an endeavour to 


annex the property to the Sarat estate as such receiver. Lastly, 
it has been found that in such circumstances a defence that 
.the property was secular would be barad by the doctrine of 


' estoppel, 


It has been argued before us that although at the date of the 
written statement the present plaintiffs as defendants may not ' 


. have bad any knowledge of the facts which would give rise to ' 


1 


the present claim as a defence, they must have come to know 
of those facts subsequentlj. Of such subsequent knowledge 
there. is no frace or indication anywhere. , Butin my opinior, 


` euch subsequent knowledge of the present plaintiffs, even if the 
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t 


same were proved, could not make the position any better for the 
petitioner. 

In such circumstances it is not possible to hold that there is 
any substantial question of law, involved in the appeal, such as 
would justify our granting the leave asked for. The law about 


which there can be no two views has been applied to a set of, 


facts concurrently found by two Courts and to which, in our opi- 
nion, it is rightly applicable, 

The application for leave is accordingly dismjssed with costs, 
hearing feo being assessed at five gold mohurs. 


Derbyshire, C. J: I agree. 
A, T. M. Application for leave refused, 


Before Mr. Justice Syed Nasim Ali. 


KUMAR PRATIVA NATH ROY 


v. 


BENODE BEHARI GHOSE.* 


Bengal Tenancy Act (VIII of 1885) Sec. 10¢H—Perpetual Injunction, 

Specific Relief Act (I of 1877) Sec. 56(1). 
' Section 104H, sub-clause (B) is no bar to the institution of a suit which is 
not in respect of any reat or omission to settle any rent under Section 104A 
to 104F. 

Where inspite of the fact that,the interest of a tenant has been sold away 
in execution of a rent decree, the name of the out-going tenant is recorded as 
a tenant in the settlement papers and the landlord recovers a decres for rent 
against the recorded tenant and puts the holding to sale, the interest of the actual 
tenant will not be affected thereby. ` 


There is no estoppel against the plaintiff if the defendant was not misled in 
any way by any act or representation on his part. 


* Appeal from Appellate Decree No. 1117 of 1932, against the decree of Baba 
Jitendra Nath Sen, Subordinate Judge, ist Court, Pabna, dated the aand 
January, 1932 affirming the decree of Babu Raj Kumar Datta, Munsiff, 1st Court, 
Pabna, dated the 29th August, 1936. 
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Estoppel is not a pure question of law and cannol therefore be raised in a 
second appeal if it was not taken in the memorandum of appeal, noc agitated 
before the lower appellate Court. 

Where a multiplicity of proceedings is likely to result if a. judicial proceeding 
is not restrained by an Injanction, auch injanction should be granted. 

The principle that no injunction should b» granted where the plaintiff has 
other efficacious remedies, should not be spplled to compel a person whose 


interests are not affected by an auction sale to stop the same by depositlog the 
decretal money. 


Appeal by the Defendant No. r. 


Suit for a declaration that the suit lands are not saleable 
in execution of a rent decree and for obtaining a perpetual injunc- 
tion restraining the defendant No. 1 from putting that land to sale 
in execution. ` 


‘The material facts appear from the judgment. 


Merssrs. Girija Prassana Roy Chowdhury and Adinas Chandra 
Ghose for the Appellant. 


Dr. Radha Benode Pal and Mr. Rabindra Nath Roy Choudhury 
for the Respondent. 


The following judgment was delivered : 

This is an appeal by defendant No. r in a suit for a declaration 
that the plaint lands are not saleable in execution of a rent decree 
and for obtaining a perpetual injunction restraining the defendant 
No. 1 from putting that land to sale in execution. The plaintiff's 
case briefly stated is as follows :— 


The disputed land previously belonged to the geo forma defen 
dant No. 1 in tenancy right under Kumar [rativa Nath Ray, defen- 
dant No. r. The latter in execction of a rent decree against 
the gro forma defendant No. 2 put the suit land to sale and one 
Jatin Saha purchased the same. The landlord again put the 
disputed land to sale in execution of a decree against Jatin Saha 
and this time Krisna Nath Ghosh purchased the tenancy. The 
defendant No. r again put the suit land to sale in execution of 
a rent decree against Krisna Nath Ghosh and plaintiff purchased 
the disputed land at that sale and took delivery of possession 
through Court ; that thereafter the defendant No. 1 brought a rent 
suit against the gro forma defendants Nos. 2 and 3 obtained a 
rent decree against them and is taking steps to put the disputed 
land to sale in execution of the said rent decree. The defendant 
No. 1, that is, the appellant before me, resisted the claim of the 
plaintiff on the following grounds :— ` 
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(1) that in the settlement records which were prepared with 
the knowledge of the plaintiff, the names of the gro forma defen- 
dants were recorded with the knowledge and consent of the 
plaintiff ; 

(2) that in the rent suit in which the rent decree in ques- 
tion was obtained the plaintiff made Tadbir on behalf of the 
“pro forma defendants and deposed that Jatin Saha, Krisna Nath 
Ghosh and the plaintiff were in fact the Benamdars of the gro forma 
defendants ; and 


(3) that the plaintiff was never in possession of any portion of 
the disputed land after his auction purchase. 


The trial Court on a consideration of the evidencelfound that 
the plaintiff's title to the property was not at all affected by the 
sale. The trial Court found that the plaintiff dil not know 
anything about the settlement operation. It was also found by 
- the trial Court tbat the purchase in auction by the plaintiff was not 
a Benami or malafide one. The plaintiff's possession after the 
auction purchase was also found. The trial Court also came to 
the conclusion that the conduct of the defendant No, 1 in the rent 
suit in which the decree in question was obtained would go to 
show thatthe defendant No. 1 himself was in collusion with the 
pro forma defendants Nos. 2 ani 3. In this view of the matter. the 
- trial Court decreed the plaintiff's suit. On appeal the decree of 
the trial Court has been affirmed. Hence the present appeal by 
defendant No r. 

Four points have been urged by the learned Advocate for the 
appellant in support of the appeal, namely, 

(1) that Section ro4-H, sub-clause (8) is a bar to the present 
suit, 


7 


(2) that in view of the facta admitted and found the plaintiff is 


estopped from contending that the decree is not binding on him, 

(3) that the prayer for perpetual injunction being discretionary, 
in view of the facts and circumstances of the case the Courts below 
did not exercise their discretion properly in granting plaintiff's prayer 
for perpetual injtinction in this case. 

(4) that in view of the provisions of Section 56, clause (i) of the 
Specific Relief Act this is not fit case in which perpetual injunction 
should be granted, inasmuch as the plaintiff had equally efficacious 
relief for putting a stop to the sale Wr depositing the decretai 
amount in Court. 

As regards the first contention, the obvious answer is that this 


x 
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is not a suit in respect of any rent or omission to settle any rent 
under Sections 104A to 104F. 

As regards the. second point, the issue about estoppel was 
decided against the appellant in the trial Court. As has been 
already pointed out the trial Court definitely found that the plaintift 
was not at all aware of the settlement operation and conse- 
quently it was not possible for him to represent to the Settle- 
ment authorities that the zzv forma defendants Nos, 2 and 3 
were to represent the tenancy in the settlement papers. In 
fact the finding of the trial Court that defendant No. r himself 
was in collusion with the gyo forma defendants Nos. 2 and 3, 
whould show conclusively that the defendant No. 1 was not misled 
in any way by any act or representation on the part of the plaintiff. 
Again when the appeal was taken to the lower appellate Court it 
appears that no such ground was specifically taken before the 
lower appellate Court. Again the ground of estoppel was also not 
taken in the memorandum of appeal to this Court. Estoppel is not 
a pure question of law. Certain necessary facts have got to be 
found out in order to enable the Court to apply the doctrine of : 
estoppel. The plea of estoppel as has been stated above was no 
doubt taken in the trial Court but the finding of the trial Court 
was against the defendant. That finding was not apparently 
challenged before the lower appellate , Court, Under these 
circumstances there appears to be no substance in this contention. 

As regards the third point it may be observed that according 
to the findings of the Courts below the decree is a collustve decree 
and the plaintiff's right is not at all affected by the decree and cam 
not be affected by the sale which will be held in execution of that 
decree. In these circumstances the defendant is threatening to 
invade the plaintiffs right to the property and the Court therefore 
acted properly in restraining the defendant from selling the 
property. Reliance was placed by the learned advocate for the 
appellant on Section 56(a) of the Specific Relief Act which lays 
down that “an injunction cannot be granted to stay a judicial 
proceeding pending at the institution of the suit in which the 
injunction is sought, unless such restraint is necessary to prevent 
a multiplicity of proceedings.” Now what would be the effect 
if the defendant be not restrained from selling the property at 
this stage? The property would be sold and in due course the 
auction-purchaser would get possession of the property through 
Court, Both the plaintiff and the purchaser will claim possession. 
The result would be that there would bea multiplicity of proceed- 


`~ 
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ings in future. It is therefore absolutely necessary that before the 
matter goes further, the dispute regarding title to this property 
should be settled once for all It cannot be seriously disputed 
that as the plaintiffs right has been established the property is 
going to be wrongfully sold. The plaintiff's right to restrain the 
defendant from selling the property therefore follows as a matter of 
course. In view of the concurrent findings of the Courts below 
that the decree which the defendant is trying to execute is a 
collusive decree and cannot in anyway affect the interest of 
the plaintiff, it cannot be said that the order for injunction passed 
by the Courts below is not proper. 

As regards the fourth point, it is very difficult to appreciate the 
argument of the learned Advocate. It is argued that the plaintiff 
has an equally efficacious remedy preventing the sale of his 
property, as be can pay up the decretal amount and prevent tha 
sale. No authority in support of this contention was cited before 
me and I am not aware of any principle or precedent which 
compels a person whose interest is not at all affected by a decree 
and against whom the decree is not at all binding to satisfy that 
decree. Under these circumstances I cannot accept the conten- 
tion of the learned advocate that the plaintiff's prayer for injunction 
should be refused unless he pays the decretal amount. The points 
taken by the learned advocate for the appellant therefore fail. 


The appeal is accordingly dismissed with costs. 
Leave to appeal under Section 15 of the Letters Patent haa bean 
asked for in this case and is refused. 


PR Appeal dismissed, 
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Before Mr. Justice R, C. Mitter.. 


SURENDRA NATH MAJUMDAR AND OTHERS 
T. 


HARIPADA SARDAR AND OTHERS, 


`~ 


Presumption —Beneal Tenancy Act (VII of 1885), See. so—Ad misson- 
Eniry in record of rights—Burden of proof—Altsrnative defence — Defence 
im earlier suit rejected on the ground of being false or rested on fabricated 
document. 


The onus Is on the person to prove that the entry in the recordeof-cights la 
wrong. ` 

The admission of a pa:ty is to be taken in whole and not piecemeal, 

The presumption raised under section 50 of the Bengal Tenancy Act can be 
rebotted either by showing that the tenancy was created after the Permanent 
Settlement of 1793 or by showing variation of rent. 

A defendant is not precluded from urging an alternative defence though hé 
cannot support bis other defence by credible defence or attempts to support it by 
false evidence. 

A person is not preoluded from urging any defence or it will not absolve a 
plaintiff from proving his case, though in an earlier sult of a different nature 
relating to the same holding the defence was rejected on the ground that it was 
attempted to be supported by false evidence or fabricated documents, 

The tenant defendant in his written statement filed in previous sult for rent 
by tho plaintiffs stated that he was holding the land under a patie dated the and 
Bysak 1258. The plaintiffs challenged the aka as false and on the basis of its 
falsity they succeeded fully in that sult: 

Held, that sach statement did not rebat the presumption under section 50 of 
the Bengal Tenancy Act. 

Appeal by the Plaintiffs. 
Suit for declaration that the defendants are occupancy ryots and 
not ryots at fixed rent as recorded in the Khatian. 


The material facts appear from the judgment. 
Dr. Bijan Kumar Mukherjee and Mr. Nani Bhusan Mukerjes 


for the Appellants, 3 
Mr. Hiralal Chakravarty for the Respondents. 


C. A. v. 


* Appeal from Appellate Decree No. 996 of 1932, against the decree of. Babu 
Satohklananda Mukherjee, Subordinate Judge, and Additional Court of 24-Pesgn- 
nas, dated the 18th December, 1931, reversing that of Babu Panchkari Sarkar, 
Munsiff, 1st Court, Basirhat, dated the g4th February, 1931. 
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The following judgmont was delivered: 

The appeal is in a suit instituted by the plaintiffs for a declara- 
tion that the defendants are occupancy ryots and not ryots at fixed 
rent as recorded in the Khatian prepared and finally published 
under Chapter X of the Bengal Tenancy Act. The Khatian has 
recorded the defendants as ryote at fixed rent holding under the 
plaintiffs at the rent of Re, 14-6 per year. The plaintiffs succeeded 
before the Munsiff but the Subordinate Judge has dismissed their 
suit, 

It appears that before the Record of Rights was published the 
plaintiffs instituted a suit (No. 988 of r915) against the defendants 
for recovery of arrears of rent which they claimed at the rate of 
Rs, 14-6 per year. The defendants disputed the rate of rent which 
they alleged was Rs. 14-1 per year. In paragraph 6 of the written 
statement filed in that suit they stated that they were holding the 
lands on the terms of an unregistered Kayemi Mukarari offa 
executed by the predecessors of the plaintiffs in favour of their 
predecessors on the 2nd Bysakh 1238 B. S, which has fixed the 
rent at Rs, r4-r in perpetuity. To decide the question as to the 
rate of rent payable the question of the genuineness of the said 
fatta had to be gone into. The Court found that it could not place 
any reliance upon the unregistered patta. The plaintiffs accordingly 
got a decree at the rate of Rf. 14-6 per year and the question as 
to the status of the tenant was left open as it was not necessary in 
that suit to decide it Thereafter settlement proceedings were 
started. It eppears that in the draft record the defendants had 
been shown as occupancy ryots holding ata rental of Rs. 14-6 per 
year. The défendants filed an objection before the Assistant 
Settlement Officer and urged that as they had been paying the 
same rent (namely Re, 14-6) forthe last twenty years the presump- 
tion under rection 5o of the Bengal Tenancy Act was applicable 
and they ought to be recorded asryots at fixed rent. This objec- 
tion was given effect to and the Record of rights which was finally 
published on the 23rd November, 1923, showed the defendants as 
ryots at fixed rent. 

Before me Dr. Mukherjee has urged two points namely, (1) the 
admission in paragraph 6 of the written statement filed by the 
defendants in suit No. 988 of 1915 rebuts tbe presumption under 
section 5o and asitis admitted that the entry in the Record of 
rights was made only on the basis of the said presumption, there 
is no foundation for the said entry, and 

(2) That when a tenant bases his case of having the status of a 
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tenant at fixed rent on a gaffa, there is no scope for the application 
of section so of the Bengal Tenancy Act, when that galta is found 
to be a falas one. He says that after having obtained an adverse 
decision on the pasta the tenant cannot be allowed to fall back upon 
the presumption under section so of the Bengal Tenancy Act. 


-The Record of rights being in favour of the defendants the 
onus is on the plaintiffs to prove that itis wrong. As the entry in 
the Record of rights was admittedly based on the fact of twenty 
years payment of rent at the same rate I would assume that the 
presumption of correctness attaching to the entry in the Khatian 
can be rebutted by showing that there can be no scope for the 
application cf the presumption under section so to the facts of the 
case. The presumption raised under section 50 ‘can be rebutted 
either by showing that the tenancy was created after the Permanent 
Settlement of 1793 or by showing variation of rent. 


Dr. Mukherjee argues that when the tenant admitted in his 
written statement in Suit No. 988 of 1915 the creation of the 
tenancy in 1238 (1831) by the gaffa of the and Bysakh, the 
presumption under section 50 isrebutted. Iam afraid I cannot 
give effect to this contention. In the first place the statement has 
not been made in this suit but in the suit of 19rs. The plaintiffs 
there challenged the said statement as false and on the basis of its 
falsity they succeeded fully in that suit. Secondly; in paragraph 6 
of the said written admission there is no stitement that the tenancy 
had been created by the fa//a of the and Bysakh, 1238, 
It merely stated that at the date of the rent suit the tenant 
by the said gaffa was holding the field. Thirdly if the plaintiffs 
seek to rely upon the admission of the deferdants, they must take 
the whole of paragraph 6 of the said written statement. They 
cannot be allowed to dissectit and use part, namely, that the 
tenancy was created by a gaffa of the and Bysakh, 1238, and 
reject the rest that the tenancy so created wasat a fixed rent, 
For these reasons I am unable to give effect to the first contention 
of Dr. Mukherjee. 


In support of his second contention Dr. Mukerjeo cites before 
me some cases decided under Act X of 1859, Section 4 where- 
of is in fari materia with Section so of the Bengal Tenancy Act. 
The cases cited are Patumser Shaka v. J:bun Singh Burmonee (1) ; 
Lnchmapershad v.  Ramgolam — Simgk (2); Fortes v. Nund 


(1) (1865) a W. R. Act. X Rul. 6. 
(2) (1865) a W. R. Act. X Ral. 30. 
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Coomar Mundul (1) and Sheikh Juincoddesn v. Poorno Chunder 
Roy (2), The last mentioned case has no bearing on the point. 
It merely states the well established proposition that a party who 
had made an admission has to explain it, otherwise it would be 
taken almost as conclusive against him. In that case ina suit 
for enhancement of rent the tenant relied upon the presumption 
of Section 4 of Act X of 1859. A plaint of another suit filed by 
him was put in or rather sent for by the High Court, wherein it 
was stated simpdicater that his tenancy commenced by a fasta of 
tte year 1239. The tenant contended before the High Court 
that the said gatta was only a confirmatory one, the tenancy having 
in fact originated before 1793 but the High Court held that it 
was for him to prove that it was so: Inthe first of two cases 
cited by Dr. Mukherjee it appears that the only defence taken 
in the written statement was that the tenancies originated with 
certain mufrari paltas granted after 1793. The tenants failed to 
prove the pastas. These two cases can be explained on the 
principle that the only defence being a defence which rested the 
creation of the tenancy afler 1793 the tenant would not be allowed 
to rely ata late stage on a ground which would be inconsistent 
with the defence pleaded, for if a tenant had then been allowed 
to fall back upon Section 4 Act X he would have been allowed 
virtually to make a case that his tenancy had existed from before 
1793, whereas bis defence was that it was created after 1793. 
The case of Forbes v. Mund Coomar Mundul (1) however requires 
some consideration. There the tenant had in a suit for enhance- 
ment pleaded what was really alternative defences, He stated 
that by reason of his paying rent ata uniform rate for more than 
twenty years he was entitled to the presumption that rent was 
being paid at the same rate from before the Permanent Settle- 
ment and stated further that the said fact was confirmed bya 
fatta of a date anterior to ‘the permanent Settlement. The said 
galta was found to bea fabricated one, Kemp and Glover jJ. 
held that under the circumetances the tenant ?was not entitled 
to the benefit of the presumption under Section 4, nor can be 
permitted to benefit by bis own fraud.” The said decision however 
must be taken to be over-ruled by the Full Bench in the case 
of Greesh Chunder Bose v. Kally Kristo Holdar(3), It would be 
indefensible on principle to hold that a defendant would be 


(1) (1268) 2 W. R. Act. X Rul. 35. 
(a) (1867) 8 W. R. 129. 
(3) (1866) 6 W. R. Act, X Rul. 57 (F.B) ; B. L. R. Sup. Vol. 538. 


84 
Cr, 


1944. 


—ÁÀ 
Surendra Nath 
Majumdar 


: v. 
Haripada Sardar. 


THE CALCUTTA LAW JOURNAL. [Vou LXI 


precluded from urging an alternative defence simply because 
he could not support his cther defence by credible evidence or 
attempted to support it by false evidence. It would be still 
more indefentible on principle to hold that a person would be 
precluded from urging any defence, or that it would absolve the 
plaintiff from proving his case, simply because in an earlier suit of 
a different nature relating to the same holding the defence had 
been rejected on the ground that it was attempted to be supported 
by false evidence or fabricated documents. I accordingly hold 
that there is no substance in any of the contentions urged on 
behalf of the appellants and the appeal must be dismissed 
The appeal is accordingly dismissed with costs, 
A, T. M. i | Appeal dismissed, 


- 


Boorse Mr. Justics D. N. Mitter and Mr. Justice A. G. R, 
Henderson. 


BAJPAI ESTATE (1¢28) LIMITED 
i v. 
KARALI CHARAN SARMA AND OTHERS. * 


Execuiton—Rent decree in fasour of Milakskara family—Family subsequently 
converted into limited company—/ssigninent of decree in faveur of such 
company— Miner sons not parities in such company- Bengal Tenancy Act 

. (VIL of 1885), Sec. 148(0)—Objection as to insalidity of desd, if can be 
raised by judgment-debtor. . 

A decree was obtainod against the re,poádents by the Karta of a family 
governed by Mitakshara School of Hindu Law as well as by the other members of 
he family on the 17th July, 1933. On the Ist January an agreement bad been 
arrived at among al] the membars including the widows by which it was agreed 
that for the purpose of proper management of the family estate the joint family 
properties should be converted into a sort of a trading concern. In pursuance of 
this agreement an Indenture of conveyance was executed on the 16th September, 

1929, between the Karta of the family and other members, some of whom were 

the sons and grandsons of one member, who were minors and were not repre 


t Appeal from Appellate Order No. 40a of 1932, against the order of B. K. 
Basu Esq., District Judge of Bankura, dated the 27th May, 1952, reversing that of 
Mr. D, N. Basu, Munsiff, of Bishnupur, dated the 6th January, 1932. 


Vou. LXL] '. — HIGH COURT. 


sented. By this indenture it was stated that for the purpose of better manège- 
ment of the joint family properties and for management to the maximum advan- 
tage of all the parties concerned it was desirable that there should be the forma- 
tloa of a private limited company to whom all the properties including decrees 
in favour of the family should be assigned. That was done. When the appel- 
lant proceeded to execute the decree, an objection was raised that it was not 
executable under section 149(0) of the Bengal Tenancy Act as all the Interests of 
the landlord were not vested in the appellant, the interests of the infant grandsons 
not being represented In the deed: 


* Held, that such objection could not be raised by the fudgment-debtocs. 

The judgment-debtors contended that the deed was oho which changed. the 
whole constituilon of the Mitakshara joint family and therefore should be treated 
as an absolutely vold deed 1 'u . 


Per D. N. Mitter, 7: This question shoald-not ETER agitated in 
this rent execution case for small sams of money at the instance of parties who 
wece not parties to the deed : 

Semble ı The transaction was not VM vold. - 

. Ler Henderson, Jı Whether the transfer was binding on the minors wasa 
question between them and the company. It bad nothing whatever to do with 
the judgment-debtors and they could not make it a ground of objection to the 
execution proceedings. . 

Appeal by the Opposite Party. 

Application for execution, 

The material facts appear from above and from the judgment. 


Misses. Atul Chandra Gupta and Karunamoy Ghose for the. 


‘Appellant, 

Mr. Bejoy Kumar Bhattacharjee for the Respondents. : 

The following judgments were delivered : 

D. N. Mitter, J. :—This is an appeal from the judgment of the 
District Judge of Bankura dated the s7th May 1932 reversing the 
decision of the Munsiff of Bisbnupur in a matter arising in the 
course of execution of a decree for rent. It appears that a decree 
was obtained against the respondents in the present appeal by the 
Aarta of the Bajpai family as well as by the other members of tho 
said joint family on the 17th July, 1928. On the rst January an 
agreement had been arrived at among all the members of the 
Bajpai family including the widows by which it was agreed that for 
the purpose of proper management of the family estate the joint 
family properties should be converted into a sort of what-has been 
stated on behalf of the respondents, a trading concern, - In puru- 
ance of this agreement it appears that an indenture of conveyance 
was executed on the 16th'day of September, 1929 between Apurba 
Krishna. Bajpai who is said to “be the Aasta of the Bajpai family 


i 


May, 31. 


THE CALCUTIA LAW JOURNAL, (Vor, LAL 


and the other members of the family some of whom are the sons of 
one Raghunath Bajpai and two of whom are his grandsons. By 
this indenture it was stated that for the purposes of better manage- 
ment of the joint family properfies and for management to the 
maximum advantage of all the parties concerned it was desirable 
that there suould be the formation of a private limited company to 
whom all the properties including decrees in favour of the Bajpai 
family should be assigned. That was done in the present case, It 
appears that Raghunath Bajpai died leaving behind him seven sons 
and that one of these sons, namely Joy Krishna Bajpai died leaving 
behind him three infant sons and on the face of this deed of 
indenture dated the :6th September, 1929 it appears that these 
infants were not made parties When the present appellant pro- 
ceeded to execute the decree an objection was taken in the Court 
below by the respondents on the ground that it-was not executable 
having regard to the provisions of section 148(0) of the Bengal 
Tenancy Act as all the interests of the landlord:had not vested in 
the appellant for on the face of the deed the three infant sons of 
Joy Krishna Bajpai were not represented and therefore their interest 
could not pass by this deed. This objection was negatived by the 
Munsiff who directed execution to proceed. 

Against this an appeal was taken to the District Judge of 
Bankura who was of a contrary opinion and he held that as the 
document does not even mention these minor decree-holders as 
members of the family on behalf of whom the ġarra was 
shown to: be acting in the matter of the deed of indenture 
of the 16th September, 1929, the Secretary of the Company 
should not be permitted to execute the decree in view of 
Section 148(0) of the Bengal Tenancy Act. The le&rned 
District Judge accordingly dismissed the application for execu- 
tion, j . 

Against this decision the present appeal has been brought 
and it is contended on behalf of the appellant that the karta 
was acting in the matter on behalf of the whole family and there- 
fore it was not necessary to mention some of the infant members 
of the joint family by name in the said conveyance in order to 
pass their interests. It is argued in the second place that in any 
event the objection cannot be taken by persons other than the” 
infants themselves who may be affected, by the transaction if the 
transaction was ons which was not sanctioned by Hindu Law and 
which could be avoided on the ground that the transaction was 
in excess of the power of the Aaréa and could not bind the. 


* 
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infant members In other words the, argument of the appellant 
is that the three tenants who are no parties to the conveyance 
can not take exception to thé validity’ of the deed of conveyance 
of the 16th September, 1929, and two authorities were cited on 
behalf of the appellant in support of this view. The first case 
is the case of Suda Gowndan v. Krisnkamachari (1) and the other 
one isan Allahabad case, namely, the case of /agesar Pande v. 
Deo Dat Pande (2). We ‘are of opinion that this case ought to 
be disposed of onthe short ground that the objection which has 
been taken on behalf of the judgment-debtors respondents be- 
fore us cannot be held to be teriable at their instance, it cannot 
be raised by them. The learned Advocate for the respondents 
bas addressed a very forcible argument and contends that the 
deed of the 16th September, 1929, is one which changes the 
whole constitution of the Mitakshara joint family and therefore 
must be treated as an absolutély void deed. We do not think 
that this question ought to be allowed to be agitated in the pre- 
sent rent execution case for small sums of money at the instance 
of parties who are no parties to the deed. We are not at all sure 
having heard the arguments of the respondents at some length 
that the transaction is altogether void We do not, however, 
desire to express any final opinion on this question as it raises a 
very large question—a question which has not been debated in 
any other cases before.’ It is sufficient for the purposes of the 
present appeal to say that it is not open tothe respondents to 
raise this question. 5 

The. result is that this appeal must be allowed. The order of 
the District Judge is set aside and that of the Munsif restored, 

Fhe appellant is entitled to costs both here and in the 
Court below. The hearing fee of this appeal is assessed at two 
gold mohurs. k , 

Henderson J: I agree that this appeal must be allowed. 
The Aarta of the family ‘bas transferred the properties to the Com- 
pany. Whether that transfer js binding on the minors is a ques- 
tion between them and the company. It has nothing whatever 
to do with the judgment-debtors and they cannot make it a 
ground of objection to the execution proceedings, The lear 
ned Munsif was therefore right not to allow them to resist execution 
on this ground. i 
AT. XL Appeal allowed, 

(1) (1921) I. L. R. 45 Mad. 449. (2) (1923) I. L. R45 All. 654, 
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CIVIL REVISION. 
Before Mr. Justice Nasim Ab. 
JYOTISH CHANDRA DUTTA GUPTA 


v. 


PRAYAG KRISHNA DUTTA GUPTA.* 


Cede of Civil Frocedure, (V of1908)—Or. XXII, r. 3—Recording of compromise 
—Compromiss, when not law/ul-Indiam Contract Act (IX of 1878), 
See. 23. 

Where one of the objects of a compromise is to deal with the Interest of a 
minor, not party to a suit, It will involve and imply an "injury to the property 
of another” within the meaning of Section 25 of the Indian Contract Act, Such 
a compromise is hit by said Section 23 and is altogether void and therefore 
not ‘lawful’ within the meaning of Order XXIII, rule 3 of the Civil Procedure 
Code and cannot be recorded. 


Doely Chand v. Mohan Lal (1) followed and Qudri Fahan Begam v. Fasal 
Ahmad (2) referred to. ` 

Application for Revision under Section 115 of the Code of Civil 
Procedure by the Plaintiff against an order refusing to record a 
compromise. 

The facts appear from the judgment. 

Dr. S. C. Basak and Messrs. Abinas Chandra Ghose and 
Skyama Prasanna Deb, for the Petitioner. 

Messrs, Braja Lal Chakravarti, G, C. Sen and Priyanath Dutta 
for the Opposite Party. 

The following judgement was delivered : 

This Rule is directed against an order passed by the Subor- 
dinate Judge of Silchar reversing in appeal the order of the Munsiff 
Hailakandi in Title Suit No. 18 of 1932 of that Court under 
Order 23 rule 3 of the Civil Procedure Code and rejecting the 
plaintiff petitioner’s application to record a compromise under 
that section. The terms of the compromise have been found to 
be these :— 

(1) that the defendant in the suit would execute a kobala and 
a deed of gift in favour of the plaintiff in respect of the lands stand- 
ing in the name of one Nirmala Sundari, the deceased sister of the 

* Civi! Revision Case No. 936 of 1934, against the order of A. P., Neogi, 
Esq., Subordinate Judge, Silchar, dated the 17th March, 1934, reversing the 
order of Mr, M. Eabla, Munsiff, Hallakendi, dated the arst March, 1923. 

(1) (1923) I. L. R, 51 Calc. 452. ` 

(2) (1998) LIL. R. 50 All. 748, 
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plaintiff and the deceased wife of the defendant, and the plaintiff 
would execute a deed of release in favour of the defendant rélinqui- 
shing his claim and the claim of his two minor nephews who are 
the sons of a deceased brother of the plaintiff ; 

(2) that the decree which was obtained by the defendant for 
over Rs. sooo against the plaintiff's step brother Jogesh Chandra 
Dutta would be taken as satisfied if Rs. rooo were paid to the 
defendant ; i 


(3) that the plaintiff would execute a security bond and file it 


in the executing Court ; 

(4) that after the execution and registration of the documents 
mentioned above, the plaintiff would file a petition withdrawing the 
suit. : 

The trial Court held that the terms of agreement were lawful 
and consequently ordered the compromise to be recorded. On 
appeal the learned Subordinate Judge has held that the compro- 
mise cannot be recorded, inasmuch as the terms of the compromise 
are not lawful within the meaning of Order 93, rule 3 Civil Proce- 
dure Code. The learned Judge accordingly has rejected the plain- 
tifs application for recording the compromise. The present Rule 
as I have already stated is directed against this order. 


The first point urged by the learned Advocate for the petitioner 
in support of the Rule is that the learned Subordinate Judge was 
in error in holding that the terms of the compromise were not lawful 
within the meaning of Order 23, rule 3. It was contended by the 
learned Advocate for the appellant that the word “lawful” 
means what is not unlawful and that a voidable contract is a lawful 
contract within the meaning of Order 23, rule 3. Reliance was 
placed by the learned Advocate upon a decision of the Allahabad 
High Court in the case of Qadri Jahan Begam v. Fasal Ahamad, 
(x). The contracts which are vitiated by fraud or undue influence 
are voidable and are binding on the parties till they are avoided, 
but contracts which are void are no contracts at all and they are 
not binding on the parties and are not required to be avoided or 
set aside. The point for determination therefore is whether this 
compromise or agreement is void. or voidable. The learned 
Subordinate Judge has found that the terms of the contract 
involve and imply injury to the property of the minors and conse- 
quently the agreement is unlawful within the meaning of Sec- 
tion 23 of the Indian Contract Act. It appears that the minors 
on whose behalf the plaintiff, as guardian, agreed to execute a 
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deed of release in respect of the properties would be entitled to 
a certain share in the property if the property was the s/ridAan. 
property of the lady in whose name the property stands, One 
ofthe objects of the agreement therefore was to deal with the 
minor's interest in the said property. There cannot be any doubt 
therefore that the compromise purported to govern the rights of 
the minors Consequently the compromise is hit by Section 23 
of the Indian Contract Act and is therefore'void. The learned 
judge has also held that the terms of the compromise indicate 
that the release of the alleged s/ridáam property which was to be 
executed by the plaintiff as guardian of these minors is one which 
by the terms of the compromise bas been made dependent on 
future actions of a third party and as these terms and other terms 
are inter-dependent, it is not possible to separate .them and to 
give effect to the stipulations which relate to the subject matter 
ofthe present suit, The question is whether under these circum- 
stances the Court is bound to record the compromise and if the 
compromise is to be recorded, how a decree is to be passed in 
accordance therewith so far as it relates to the suit In this 


- connection the following observations of Sanderson, C. J. in the 


case of Dooly Chand Srimal v. Mohanlal Srimak, (1) are perti- 
nent:— 

* The rule provides that if the Court is satisfied that the suit 
has been adjusted by a lawful agreement, then the Court shall 
order such agreement, compromise or satisfaction to be recorded, 
and shall pass a decree in accordance therewith, so far as it relates 
io the suit, Tbe agreement in tbis case contains many clauses 
which, in my judgment, are inter-dependent—the performance of 
one of which is dependant upon the performance of the other. 
It is not necessary for me to indicate the various clauses of the 
agreement which I have in mind; itis sufficient to say that there 
are many which are dependent, the one upon the other. The 
subject matter of the suit is the joint estate and the joint estate is 
the subject matter of the agreement. It is diffücult for me to 
seo how a decree dealing with the subject matter of the suit, 
namely, the joint estate, can be drawn up without including all 
the provisions of the compromise which deal with the joint estate 
and without including the provisions which affect the rights and 
liabilities of the two persona, Mussammat Chimni Bibi and Ram- 
narain, who were not parties to the suit. It seems to me that 


(1) (1923)I. L.R. 51 Calc. 432 (438). 


Vor, LXÍ.] mici court. 


Order 23, rule 3 doés not contemplate the recording of such an 
agreement as the one now under consideration,” 
Now in the case as I have already pointed out the terms of 


agreement show that they are inter-dependent and that they purport ` 


to deal with the rights of certain minors who are not parties to the 
present suit. Under these circumstances I am not prepared to 
say that in this case the learned Subordinate Judge acted illegally 
or with material irregularity in the exercise of his jurisdiction in 
refusing to record the compromise. The effect of his Order is that 
the plaintiff is entitled to proceed with the suit. This is not 
therefore a fit case in which I should interfere. 

The Rule is accordingly discharged with cosis—hearing fee 
being assessed at three gold Mohurs. 
P. R i Rule discharged. 


Before Mr. Justice S, IN. Guha, and Mr. Justice C. Bartley. 
RANI KANAK PROVA DEBI 


v. 
ABDULLA AKURJI AND OTHERS.* 


Execution of rent decree—Decres-holder proceeding against property of the 
jJudgthent-debtor other than the rent land—Court directing decree-holder to 
proceed against rent land—Such order, tf bad, 

Where the decree-holder in execution of a decree for rent proceeded against 
the property of the judgment-debtor other than the tenure in arrears but the 
Subordinate Judge directed the decree-holder to proceed “ against the rent land "' 
and for failure to comply with that order the application for execution was 
dismissed for default : 


Hsid, that the order of the Subordinate Judge was lable to be set aside. 


` Application under Section 115 of the Code of Civil Procedure by 
the Decree-holder. 
Application for execution. 
` The material facts appear from the judgment. 
| Dr. Bijan Kumar Mukerji and Mr. Pankaj Kumar Mukerji 
for the Petitioner. 
Mr. Nausher Ali for the Opposite Party, 
Mr. Kamendra Mohan Majumdar for the Deputy Registrar. 


“Civil Revision Case No. 607 of 1944, against the order of K. C. Chunder, 
Esg., District Judge of Khulna, dated the a8th March, 1934, and the order of 
J. K. Roy, Esq, Subordinate Judge, Khulna, dated 15th November and 23rd 
November, 1934. 


Civit. 

1935- 
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The judgment of the Court was as follows: 

The petitioner as a co-sharer landlord, in whose favour a decree 
for her share of rent was passed, applied to have that decree 
executed in the Court of the Subordinate Judge of Khulna. The 


application for execution was dismissed for default on a3rd. 


November, 1933, a8 the decree-holder did not comply with 
the direction of the Court to take steps in proceeding “ against 


the rent land” within 7 days of the order passed on the’ 


isth November, 1933, after holding that “it was bad motive 
onthe part of the decree-holder to fall upon other properties 
in the first instance.” It may be mentioned in this connection 
that the decree-holder thought fit to proceed against the property 
of the judgment-debor other than the tenure in arrears for realiza- 
tion of her decree for rent, and it was this to which exception was 
taken by the Court of execution. The application for execution 
came to be dismissed ultimately, the cecree-holder having failed 
to act according to the procedure indicated by the Court of: execu 
tion. There was an appeal against the order passed by the Court 
of execution on the 23rd of November 1933, to the District Judge 
of Khulna, which was obviously incompetent under the law, and 
the appeal was dismissed. 

The question raised in support of the application to this Court, 
directed against the orders passed by the Court of execution on 
the isth and the 23rd of November 1933, on which this Rule was 
issued, were that the Court of executicn was wrong in holding 
that the decree-holder must proceed against the tenure in arrears 
in the first instance, and further that the Court bad no jurisdic- 
tion to direct that the decree-holder must prcceed against the 
tenure in arrears in the first instance. The reason given for the 
order recorded by the Subordinate Judge, the Court of execution, 
on the rsth November 1933, is, in our judgment, wholly in 
supportable, and the contention urged Lefore us in support of the 
Rule, must be allowed to prevail. 

The Rule is made absolute. The orders complained of are 
set aside. We direct thatthe application for execution filed by 
the petitioner in the Court below be considered on its merits and 
dealt with in accordance with the lew. 

The costs in the Rule will abide the decision of the Court of 
execution on remand; hearing fee being assessed at two gold 
mohurs 


\ 


P. R. Rule made absolute. 


` 


Vor, LXL] HİGH COURÍ, 
© Before Mr. Justice R, C. Mitter. 


MONORAMA DEBI 
0. 


WAJADDI AKAN.* 


Decree for instalments —Small Causes Court, when lo grant, and whet circums- 
tances to be looked inte—Dwuly of such Court—Civil Procedure Code (Act V 
of 1908), Order 20 rule 11. 


In granting instalments a Small Causes Court is required under the provisions 
of Order 20 rule 11 to state Its reasons therefor. 


Balgebindram v. Chhedilal Saha (1) referred to. 
So the mere fact that a claim is not contested and an instalment is prayed, 


, Will not entitle a debtor to get an instalment decree. 


In making decrees for Instalroents the Court should not only look into the 
circumstancés and means of the debtor but all other circumstances must be taken 
Into consideration and should also guard the Interest of the creditor. 

Too much pity on a debtor is not the consideration that would prevail over 
all other claims. 

Application under Section 25 of the Provincial Small Cause 
Courts Act. 

The material facts cppear from the judgment. 

Messrs. Amarendra Nath Bose and Urukram Das Chakravarty 
for the Petitioner. i 

Mr. Santosh Nath Sen fo. the Opposite Party in No. 1017, 

The judgment of the Court was as follows: 

In these cases the plaintiff instituted suits for recovery of money 
due on bonds. Defendants did not dispute the amount of claim. 
Still the learned Munsiff has granted decrees in part. It is very 
difficult to follow how in these circumstances when there was no 
dispute as the amount due the Munsiff could have decreed the 
plaintiffs suit for amounts lester than those claimed. The decrees 
wil have to be modified accordingly and the plaintiff's claim 
decreed in full The defendants in these cases as I have stated, 
admitted the claims but prayed for instalments spreading over a 


very long time. As for instance, in Civil Revision Case No. 989, 


which corresponds to Suit No. 401, the claim was laid at Re. 40 


~ Civil. Revision Cases Nos. 989 and 1017 to 1020 of 1934, against the judg— 
ments and decrees of the Munsiff, Fhst Court at Madaripor, exercising the powers 


of a Court of Small Caurer, dated 97th April, 5oth April, 4th May, 11th May, © 


asth May, 1934 respectively. 
G) (0910) 11 C Ly J. 431. 


GE 


Fanuary, 25. 


January, 25. 
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but the decree given was for Ra. 36 and this amount was directed 
to be paid in instalments of Rs 3 in each quarter, that is to say 
Rs. 3 is Ashar, Rs. 3 in Aswin Rs. 3 in Pous and Rs.3 in Chait. 
In making decrees for instalments the lower Court should not 
only look into circumstinces and means of the defendants but 
should also look into the position of the plaintiff. If an instal- 
ment of very amall amount is granted, it may be that the. decree- 
holder would have to spend a good portion thereof for the purpose 
of withdrawing the instalments if deposited in Court. Having 
regard to all the circumstances of the cases, I modify also the 
order for instalments, The defendants are to pay the balance 
that may be found due on the basis that the plaintifi’s claim is 
to be decreed in full in two equal instalments one to be paid by 
tbe end of Chait 1341 and the other by the end of the montb of 
Aswin 1342. In default of the payment of any one instalment 
the whole amount will become due' with interest at 6 per cent 
per annum. There will be no order for costs, Suit No. 4o1 
is decreed for Rs. 40 with cost Rs. 5-8-9 total Rs, 45-8-9, Suit 
No. 351 is decreed for Rs. 30 with costs Rs, 4-8-9 total Ra, 34-8-9 
and Suit No. 366 is decreed for Rs, 55 with costs Rs, 7-8-9 total 
Rs, 62-8-9. 


` Civil Revision Cass No. 1020. 


The only question in tbis case is the question of instalment. 
The order for instalments which I have made in the Rule just 
now disposed of will also govern this Rule, that is to say, in lieu 
of instalments passed by the Court below the defendants are 
directed to pay the balance of the decretal amount in two equal 
instalments'one to be paid by the end of Chait 1341 and the other 
by the end of Aswin 1342. In default of payment of the first instal- , 
ment the whole amount will be recoverable with interest at, six per 
cent per annum. ' 


Civil Revisision Cass No, 1017. 


In this case the plaintiff instjtuted a suit to recover a sum of 
Rs. 200 from the defendant on a bond executed as far back as 
1925. Small payments were made and at the date of the institu- 
tion of the suit on a calculation of the interest in terms of the 
bond a sum of Rs. 404-4 was due to the plaintif, The 
plaintiff remitted Rs. 204-4 and sued for Rs. 200 the balance, The 
defendant did not contest the claim but he prayed for instalments, 
In his deposition he says thus: “I want kist for r2 or r4 years 
in Aswin I bave a jama of Rs. r0-6-o," A preposterous prayer 


M 
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was made by the defendant when he wanted to repay.the money 
borrowed as far back as 1925 in respect of which the creditor 
had given up a large amount by way of remission in I2 or 14 
years. The learned Munsiff ought to have come to the conclusion 
from the absurdity of the claim that the prayer for instalment 
was really not bonafide but only intended to harass the creditor. 
But however, the learned Munsiff simply records his order in this 
form: “Decreed on admission with costs." Then the decretal 
amount with costs is set out. This amounts to the sum of 
Rs. 230-5-6. Then the instalments are given in these words: 
“Rs. a5 in each Aswin Rs. r5 in each Chait 1341 to 1345 B. S. 
Ra, 305-6 in Aswin 1346, that is to say on a bond executed 
in the year 1332 on which a suit was instituted in the year 1340, 
the deree is to be satisfied by instalments spreading over upto the 
year 1346, Even a Small Causes Court in granting instalments is 
required under the provisions of order 20 rule rr to state its reasons 
for granting the prayer. Simply because instalment is prayed for 
and the claim is not contested that does not entitle a debtor to get 
an instalment decree as a matter of course. In making orders for 
instalments not only the condition of the debtor and his ability 
to pay must be considered but also all other circumstances must 
be taken into consideration, namely the date when the loan was 
incurred, the amount of the loan, the amount of the instalments 
ordered and the number of years in the course of which it is to be 
satisfied. An instalment decree spreading the instalments over 
a large number of years is a thing oppressive to the creditor ani 
the Court should in passing instalment decree be careful to guard 
also the interest of thé creditor, Too much pity on a debtor is 
not the consideration which is to prevail over all other claims, 
Inasmuch as the learned Small Causes Court Judge has given no 
reason for allowing instalments, I think I have the power to inter- 
fere with the decree and I do interfere with the same. 

In the observations that I have made I am supported by the 
principles formulated in, the judgment of Mr. Justice , Mookerjoe 
and Mr, Justice Teunon in the case of Balgotindram Bhahat v. 
Chhedilal Saha, (1). Having considered all the circumstances of 
the case, I think in the interest of justice in substitution of the 


instalments ordered by the Court below the following order should - 


be passed and I pass it accordingly namely, the defendant must 

pay the balance of the decretal. amount to the plaintiff in two 

equal instalments the first instalment to. be paid within the month 
(1) (1910) I1 C. L. J. 438^. « Bien up | 


+ 


^ 
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of Sravan 1342 and the second instalment to be paid within the 
month of Agraban 1342. In default of the first instalment, 
the entire unpaid decretal amount wil fal due with interest 
-at six per cent In the circumstances of the case I do not grant 
any hearing fee to the petitioner. But he will have other costs of 
this Rule. ; ' 

PR. Rules made absolute. 


s 


PRIVY COUNCIL. 


PRESENT: Lord Blanesburgh, Lord Thanks+ton and Sir 
Lancelot Sanderson,” 


MAHARAJA SRISCHANDRA NANDY AND OTHERS 
v. 


BAIJNATH JUGAL KISHORE (a FRx). 


| On APPEAL FROM THE HicH COURT OF JUDICATURE AT 
:PATNA, ] 


Adverse possession —Requisites of —Underground mineral grams —Adverse 
possession need mot be brought home to the knowledge of the owner, 
provided it be evert and without attempt at concealment. 


The principle of law as to what is neccssary to constitute adverse possession 
is well settled, though Its application in the circumstances of peiticular cases 
(specially those relating to underground mineral seams) may present some 
difficulty. The possession required must be adequate in continuity in publicity 
and in extent to show that it is posseasion adverse to the competitor. But it is 
not requisite that the adverse possession should be shown to have been brought 
to the knowledge of the owner. It is sufficlent that the possession should be 
overt and without any attempt at concealment, so that the person against whom 
time is running ought, if be exercises due vigilance, to be aware of what-Js 
happening: Sserstary of State jor India v. Debendra Lal Khan (1), 
followed. 


Held, applying the above rule and rejecting the defendants’ plea that they 
bad acquired a good title by adverse possession to certain coa!-mining areas, 
that they had falled to show that the plaintiffs predecessors, by exercising duo 
vigilance, ought to have boen aware of what was happening. 

(1) (1933) L R 611 A 78 59C. L. J. 56. 
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Consolidated Appeals No 5 Of 1934 from a judgment and 
decree of the High Court, Patna, dated the arst May 1931, which 
in effect affirmed the decree of the Subordinate Judge of Dhanbad, 
dated the 3oth July, 1927. . 

The matters for adjudication in these appeals were:(1) to what 
extent, if at all, the plaintiff's claim for damages for the conversion 


of his coal by the defendants was barred by limitation (2); the 


qwanism of damages recoverable. 

The facts of the case are set out in the Board’s judgment, and 
in the report of the cas» in the High Court (see 133 Indian Cases, 
PIE 453) 

Dunne K. C. and Wallach for the Defendants Appellants. 

Sir Dawson Miller K. C. and J. M. Pringle for the Plaintiff 

Respondents. 

In the course of tke arguments reference was made to the 
following authorities —Nageswar Bux Roy v. Bengal Coal Co. (1); 
Adjai Coai Coy. v. Pannalal Ghose (2); Satya Niranjan Chakra- 
variy v. Ram Lal Kaviraj (3); Secretary of Stute for India v. 
Debendra Lal Khan (4) ; 7 

Their Lordships’ judgment was deliverei by 

Lord Thankerton :—These consolidated appeals consist of 
an appeal by the defendants Nor. r and 3 in the suit and a cross- 
appeal by the plaintiff from two decrees of the High Court of 
Judicature ‘at Patna dated the arst May, 1931, which, subject to 
a slight modification, confirmed a decree of the Subordinate Judge 
of Dhanbad dated the 3oth July, 1927. : 

The plaintiff, whois a sub-lessee of the coalmining rights of 
a part of Mouzi Gararia, instituted the present suit on the 28th 
May, 1925, against the predecessor of the present defendant 
No. 1, who was a similar lessee of Mouzi Ekra, which lies imme- 
diately to the south of Mouz. Gararia, and defendants Nos. a 
aod 3, who were in succession the agents of defendant No..r in 
working his coal, defendant No. 3 having succeeded defendant 
No. 2 in May, 1924. The suit was based on the alleged conversion 
cf an area of the plaintiff's coal, and he asked for an order on the 
defendants to vacate the land encroached on, for an injunction 
prohibiting future trespass and conversion, for an enquiry and 
ascertainment of the extent of the defendant? encroachments and 

(1) (1950) I. L. R. 10 Pat. 407 P. C. 

(3) (1930) I.-L. R. 57 Calc. 1341 P. C. 

(3) (1924) I. L. R. 4 Pat. 241 P. C. 

(4) (1933) L. R; 61 I. A. 78 j 5g C. L. Je 56- 
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the amount of coal removed and for an enquiry as to the quantum 
of damages. 

The plaintiffs sub-lease was obtained by him on the '26th 
April, 1922, and he set out his cause of action as having arisen 
in or about Ncvember, 1924, when he first came to know of the 
encroachments,- ` i 

Gararia and Ekra are both part of the Jharia Raj. In r896 
the then Raja granted a mokarrari lease of the coal-mining rights 
in Gararia to one Maheshwar Rai, and in 1898 he granted a similar 
lease of Ekra to the ancestor of defendant No.1. In rgor, 1902 
and 1907 Maheshwar Rai granted sub-leases of the coal-mining 
rights in plots of roo bigbas, roo bigbasand 4o bighas respec- 
tively to the lessors of the plaintiff, who demised by way of sub- 
lease the rights in the whole 240 bighas to the plaintiff in 192 2. 
The plot with which the present dispute is ccncerned is the plot 
of roo bighas, sub-let by Maheshwar Rai in rgor, which is a com- 
psratively narrow strip running north and south, and having Ekra . 
as its southern boundary. The remaining plots of roo bighasand 
-40 bighas may be disregarded. 

In the present appeals certain facts are no longer in dispute. It 
is now agreed that the boundary between the plaintiffs coal area 
and that of the defendants is that fixed by the Revenue Survey 
maps, and that the defendants have encroached over the boundary 
onto the southern part of the plot of which the plaintiff is now 
sub-lessee, Further, the area of encroachment has been worked 
as follows, viz.: prior to 1grr coal amounting to 8, 209 tons 
had been. removed by working in galleries, leaving 6, 643 tons of 

-coal in the pillars ; at some time during the years 1924 and 1925, 
4,422 tons of the pillar coal was removed, and the remaining 
2,221 tons of coalin the pillars have been rendered unworkable, 
except at heavy expense, by the defendants workings and the 
consequent subsidence. The total tonnage of coal thus involved 
was 14, 852 tons, 


The Subordimte Judge held that the plaintifs clim to 
recover damages in respect of the gallery coal,” which had 
been taken more than twelve yeara prior to suit, was barred 
by limitation, but he awarded bim damages in respect of the 
whole of the pillar coal, viz, 6,643 tons, at the rate of 
Rs, 4 per ton, under deduction of ra annas per ton in respect 
of the cost of bringing it to bank, but disallowed any deduc- 
tion in respect of the cost of cutting and severing the coal. Both 
parties appealed to the High Court, which dismissed both appeals, 
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and affirmed the decree of the Subordinate Judge, under altera- 
tion of the rate of deduction from ra annas to 8 annas, which both 
parties agreed was the rate intended to be fixed by the Subordinate 
Judge. 

While other questions were in issue in the Courts below, the 
only contentions submitted to their Lordships were as follows :— 
In their appeal, defendants Nos. 1 and 3 mairtained (a) that, prior 
to the institution of the suit, defendant No. r had acquired a 
good title by adverse possession not only of the gallery coal 
but of the whole area, including both gallery and pillar coal, and 
(6) that, in any event, they were entitled to a deduction in respect 
of the cost of cutting and severing the coal, In the cross-appeal, 
the plaintiff maintained (a) that his claim in respect of the gallery 
coal was well-founded and that it was not barred by limitation, 
and (4) that the rate of Rs. 4 per ton was too small, in view of the 
evidence. f 

It will be convenient to deal first with the cross-appeal, 
Apart from any question of limitation, the plaintif, who only 
acquired his title in 1922, must show a title to sue in respect of the 
abstraction of thé gallery coal prior to rgrr. He claims such a 
right in virtue of the terms of his sub-lease, in which the subjects 
of lease are described as follows :— 

“And whereas the lessor has desired to sublet the three plots 
and the lessee has proposed to take a sublease” of the mid three 
plots for a term of 475 years, the lessor abovenamed executes 
this sub-lease for a term of 475 years and demises unto the less:e 
all those coal mines now being worked and all those coal 
mining rights and other rights of and in the said three plots of 
coal land comprised set out and described in the Schedules A, B 
and C below belonging to the lessor together with all machineries, 
buildings, bungalows, houses, huts, coke ovens, tools, plants, engines, 
boilers, stock of coals, sidings, tram lines, mines, beds, seama 
and veins ofcoal, quarries, inclines, all privileges, advantages, 
appurtenances appertaining or belonging thereto or usually enjgyed 
with the same...... di 

The plaintiff maintained that the right to recover in respect 
ofthe gallery coal in question was ircluded among the “ other 
Tights” thus demised to him, but their Lordships are unable to 
place this construction on these words, which are limited by the 
words “of and in the said three plots of coal land,” which clearly 


relates to these plots as they stood at the date of grant It: 


would require clear words to assign such a right of action to a 
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lessee. As regards the plaintiff'u second contention, their Lord. 
ships see no good reason for disturbing the concurrent findings 
of tbe Courts below as to the rate of Ra. 4 per ton. "The plaintiff's 
appeal, therefore, fails. 

As regards the defendants’ main contention, ‘the principle of 

law as to what is necessary to constitute adverte possession is 
well settled, though its application in. the circumstances of par- 
ticular cases may present some difficulty: this, perhaps, is more 
likely to occur in cases of the alleged adverse possession of under- 
ground mineral seams. The principle bas recently b:en restated 
by the Board in Secretary of State for India v. Debendra Lal Khan 
(1), as follows ;— 
_ ^" As to what constitutes adverse postession, a subject which 
formed the topic of tome discussion in the case, their Lordships 
adopt the language of lord Robertson in delivering the judgment 
of the Board in Radhamoni Debi v. Collector of Khulna (a), where 
bis Lordship said that ‘the possession required must be adequate 
in continuity, in publicity and in extent to show that it “is posses- 
sion adverse to the competitor The classical requirement is that 
the possession should be wer vi nec clam nec precario. Mt. Dunne 
for the Crown appeared to desiderate that the adverse possession 
should be shown to have been brought to the knowledge of the 
Crown, but in their Lordships’ opinion there is no authority for 
this requirement. ^ It is sufficient that the possession should 
be overt and without any attempt at concealment, so that the 
person against whom time is running ought, if he exercises due 
vigilance, to be aware of what is happening.” 

In their Lordships’ opinion, the defendants have failed to 
show that the plaintiff’s predecessors, by exercising due vigilance, 
ought to have been aware of what was happening, apart from the 
question of whether the possession was adequate in continuity 
and extent. 

The area from which the gallery coal was taken and its 
surroundings may be generally described as follows :—~The area 
itself is underground, and measures roughly 5o. yards from north 
to south and 150 yards from east to west. About 65 or 7o yards 
to the north of it a railway crosses the plaintiff's plot on the 
surface, running east and west. There is evidence that the defen 
dants at one time understood that the railway line was the 
boundary of Ekra and that in the adjoining areas, as well as 


(1) (1933) L. R. 6: I. A. 78 (82) ; 59 C. L. J. 56 (59). 
(2) (1900) L. R. 97 L A. 136 (140) ; I. L. R. 27 Calc. 943 (950). 
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in this case, they worked their colliery on that footing, but so as 
to leave a margin for protection of the railway. The dip of the 
strata is generally from north-east to south-west, and it is clear 
that, although they had pits some little distance off, the coal 
seam in question in this area and in their adjoining area was 
mainly raised by means of inclines descending approximately in 
a southerly direction. There is also little doubt that this area 
was worked along with their adjoining area as part of one colliery. 
This is shown by the working plan, dated in 1911, on which are 
found five inclines to the east, including Nos. 2, 8 and 13—the 
first of these having a tram line—and two inclines to the west of 
this area, while on the area itself incline No, 4 is situated. It is 
on the existence and use of incline No. 4 that the defendants 
mainly rely as the outward manifestation on the gurface of their 
working of the coal in this area. As shown on the working plap, 
the foot cf incline No. 4 almost reached the defendants’ own 
coal, but this is not very material, for the real question is whether 
there was that to be seen on the surface, which the plaintiff's 
predecessors, being reasonably vigilant, ought to have seen, and, 
so seeing, would have been put on their guard, although tbey did 
not have any title to the surface. For a similar reason it does 
not seem very material whether the coal which was raised by 
means of incline No. 4 came from the area in question. The 
point must be that, on seeing coal being raised by means of incline 
No. 4, the plaintiffs predecessors would be bound to suspect 
that it came from their seam. The sinking of incline’ No. 4 
was not completed so as to reach coal until r9o5; it was then 
ascertained that a certain amount of gallery coal immediately 
below the incline had already been removed by means of another 
incline. The account books produced by the defendants, which 
are not cortinuous, show that an amount, which the Subordinate 
Judge states at 2,000 tons, was raised by means of incline No. 4 
before 1911, but it is not possible to identify the place from which 
that coal was cut. This must have been a very small portion of 
the total amount of coal raised by means ofall the inclines, and 
which was also being taken along the surface to the sidings, 
Further, the entrance to the incline No. 4 was ina surface covered 
with jungle, and the suggestion tbat the plaintiffs prececessors 
must have passed along a road in the near reighbourhood has 
little weight, as also tho stacking of coal beside the entrance, the 
amount and frequency of which is left quite indefinite. Tho 
failure of the plaintifs predeccssors to notice these things, even 
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ifthey were sufficient, when seen, to put them on their guard, 
involves, in the opinion of their Lordships, no lack of reasonable ' 
vigilance on their part, and the defendants’ case must fail on this 
point; it is unnecessary to consider whether the defendants’ 


` possession was adequate in continuity and extent. 


As regards the defendants’ mjnor contention as to a deduction 
in respect of the cost of cutting and severing the coal, their 
Lordships see no sufficient reason to interfere with the discretionary 
view which bas been taken by both the Courts below. 

Their Lordships will, therefore, humbly advise His Majesty that 
both appeals should be dismissed with costs and that the decrees of 
the High Court should be affirmed. 


' Solicitor, India Office: Solicitor for the Defendant, 
Wathins & Hunter: Solicitors for the Plaintiff. 
K J. R Appeals dismissed, 


Present: Zord Atkin, Lord Alness and Sir Shadi Lal. 


EJAZ ALI QIDWAI AND OTHERS 
f. 


THE SPECIAL MANAGER, COURT OE WARDS, 
BALRAMPUR ESTATE AND OTHERS. 


[Ow ArPzaL FROM THE CHIEF Court or OUDH AT LUCKNOW.) 


Oudh Estates Act U of 1869), Sections 3, 8, 10, 23— Eniry of deceased Talukdar’s 
name in Lists I and Il prepared under Section 8—Non-talukdari property— 
Devolution of—Applicability of rule of primogentiure—" Ordinary law ” in 
Section 23 includes custom of single heir descent—Onus proband! of estai- 
Usking that possession, at iis inception, merely permissive, subsequently 
became adeeres— Possession of deceased talukdar’s estais by senior member 
of family, presumed to be on behalf of and mot adverse to the true heir, 
when the laiter happens to be an infant of tender years—Inclusion of 
wasiscestary documents in Privy Council Record. 
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One W, to whom a alwkdari sanad had been granted about the year 1860 
conferring upon him ^ the fall proprietary right, title and possession of the 
estate of Ambhapur " and providing that “in the event of your dying intestate 
or any one of your successors dying intestate, the estate shall descend to the 
nearest male heir, according to the rule of primogeniture,” died in 1862, and 
bis name was entered in Lists I and II prepared under Section Bof the Oudh 
Estates Act, I of 1869: 

Held, that as declared by Section 3 of the Act, W had already acquired "a 
permanent, heritable and transferable right in the estate'' and was a ¢alukdar with- 
in the meaning of the Act (see Section 10), and his death before the promulgation 
of the statute made no difference in his status or in his ilghts The 
succession to his estate was therefore governed by the rule of primogeni- 


ture. 
Hurtasa Hussain Khan v. Mahomed Yasin Ali Khan (1) followed, 


Though by Section 23 of Act I of 1869, succession to son talukdart property 
is regulated by the ordinary law, the expression ** ordinary law ” includes such 
custom as may be found to exist. 

Held, affirming the concurrent findings of the Courts in India, that the custom 
of the devolution of mon -talukdari property upon a single heir had been estab- 
lished in the present case. 

The recital in List II, framed under Section B of the Oudh Estates Act, I 
of 1869, of the family custom by which the estate is Inherited by a single belr, 
is conclusive evidence only as to the falskdari property. As regards mon- 
falmkdari property, it merely raises a rebuttable presumption in favour of the 
existence of the custom. 

Held, that in the absence of any evidence to show that the descent of 
property other than the £aiwha was regulated by a different rule, the succession 
to the now-tolwgdari villages as well as to the ?aluga was governed by the rule of 
primogeniture. 

The omus is on the person, who bases his title on advi ree possession, to 
show by clear and unequivocal evidence that his possession was hostile to 
the real owner and amounted to a denial of his title to the property 
claimed. 

Where, on the death of a telukdar, the next helr was his son, H., who was 
then an lafant of tender years and was unable to manage the estate, and the 
falwg was mutated in favour of the late falukdar’s cousin, N, and he also 
obtained possession thereof : 

Held, on the evidence, that the possession of N was, at its inception, merely 
permissive and must be attributed to the family usage entrusting him, as the 
senior member of the family, with the management of the ¢alwka oa behalf of 
the whole family. Under the circumstances, neither the entry of N's name in 
the revenue papers as the owner of the #a/uéc, nor his possession thereof, could 
be deemed adverse to or affect the title of the true heir, H , who was entitled to 
the inheritance according to the rule of primogeniture. 


G) (1916) L. R 431. A. 269; I. L. R. 38 All. gga; 25 C. L. J. 1. 
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Immaterial and unnecessary documents should be excluded [rom the trans- 
cripts printed ia India, and, in any case, they should not be included in the 
books bound up for thelr Lordships of the Privy Council, It is the duty of the 
solicitors in England to make a selection of the necessary documents. The 
Other papers should be ready at hahd in case they should be required 
In cases of doubt the solicitor should take the advice of counsel on this 
point. 


Sonatox Pal v. Galstaun (1), referred to. , 

Judgment of the Chief Court of Oudh (7. L. R. 6 Luck. r06), affirmed. 

Appeal No. 4 of 1933 against the judgment and decree, dated 
the r4th April, 1930, of the Chief Court of Oudh, in its appellate 
jurisdiction, affirming the decree of the seme Court made in its 
original civil jurisdiction, dated the 16th July, 1928, whereby the 
plaintiffs suit was dismissed. 

AM. A. Jinnak, for the Appellants. 

DeGruyther K. C., and Wallack for the Respondent. 


Their Lordships’ judgment was delivered by 


Sir Shadi Lal: On the 29th October, 1914, one Asghar Ali 
and his ccusin Muzaffar Ali granted a mortgage by conditional 
sale of the entire estate of Ambhapur, popularly known as the 
taluga of Gandara, and of certain other villages, to the then 
Maharaja of Balrampur for Rs. 926,000. The mortgaged property 
was siluate in the District of Babraich in the Province of Oudb, 
and was fully described ina schedule attached to the instrument 
of mortgage. Asghar Ali died in January, 1915, and his eldest son 
Iqbal Ali with Muzaffar Ali created in favour of the mortgagee, on 
the roth August, 1915, a further charge on the same property for 
the sum of Rs. 216,425. The mortgagee brought an action to 
enforce his rights under both the deeds, and obtained, on the 
goth February, 1922, a final decree for foreclosure. In 
execution of that decree he got possession of the property in 
April, 1922. 

Thereupon the sons of Asghar Ali, other than Iqbal Ali, 
commenced the present action for the recovery of their share of 
the mortgaged property on the ground that it was the absolute 
property of their father, and that on his death it devolved on all 
the - persons who were bis heirs under the Mahommedan law. 
They challenged Iqbal Ali's right to mortgage the whole of the 
estate, and impeached the mortgage transactions on various 


(1) (1927) L.R. 54 I. A. 118 j 45 C. L. J. 454. d 
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other grounds. The widow and the daughters of Asghar Ali 
wero impleaded as gro forma defendants to the action, but the 
Court subsequently allowed them to be added as cc-plaintiffs, 
with the result tbat the property sought to be recovered amounted 
to 8/gths of the mortgaged estate, the remaining r/gth being the 
share of Iqbal AH. The claim was resisted mainly on the ground 
that the succession to the estate was governed by the rule of 
primogeniture; and that, according to that rule, the whole of 
the estite descended, first to Asghar Ali, and, after his death, to 
his eldest son, Iqbal Ali It was urged that Asghar Ali and 
Iqbal Ali were competent to make the alienations in question, 
and that the plaintiffs had no right to contest them. The Trial 
Judge, as well as the Court of Appeal, upheld this defence, and 
negatived the claim, On this appeal. preferred by some of the 
plaintiffs it was admitted on their behalf that the only qnestion, 
which required determination, was whether the succession to the 
property was regulated by the rule of primogeniture or by the 
Mahommedan law, 

The history of the Zaluga of Ambhapur, in so far as it is material 
to the issue, may be shortly stated. On the conquest and re- 
occupation of the Province of Oudh after the Sepoy Mutiny of 
1857, the British Government issued a proclamation in March, 1858, 
confiscating, with certain exceptions, “ the proprietary right in the 
soil of the Province,” and reserving to itself the power to dispose of 
“that right in such’ manner as ,to it may seem fitting.” On the 
ioth October, 1859, the Government of India declared that 
“every talugdar with whom a summary settlement has been made 
since the re-occupation of the Province has tkereby acquired a 
permanent, hereditary and transferable proprietary right, namely, 
in the /a/wqa for which he has engaged, including the perpetual 
privilege of engaging with the Government for the revenue of the 
faluga.” In pursuance of this declaration, Wazir Ali, with whom 
a summary settlement of the /a/uga had already been made, was 
granted a sanad which conferred upon him “ the full proprietary 
Tight, title and possession of the estate of Ambhapur.” An 
important condition of this grant related to the succession to the 
estate, and was in the following terms: “In the event of your 
dying intestate or any one of your successors dying intestate, the 
estate shall descend to the nearest male heir, according to the rule 
of primogeniture,” i 

It appears that doubts subsequently arose as to the nature 
of the rights ofthe talugdars in their estates, and as to the course 
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of succession thereto. In order to remove such doubts the 
1934- Indian Legislature enacted the Oudh Estates Act, I of 1869. In 

Ejax Aligldwa the first list framed under Section 8 of that Act Wazir Al's name 
f y was entered among the persons who were considered to be 
Manager, Coart of fa@/ugdars within the meaning of the Act; and in the second list 
Wards, Balrampur he was mentioned as one of the Za/sqdars ' whose estate, according 
on adi > to the custom of the family on or* before the 13th day of February, 

—— 1886, ordinarily devolved upon single heir.” These lists were, 

no doubt, prepared after the death of Wazir Ali, which took place 
in 1863; but ds observed by this Board in Thakur Sheo Singh v. 
Rani Raghubans Kunwar and another(1), “it is a matter of 
familiar knowledge that such entries of dead men’s names in 
the lists were not uncommon.” As declared by section 3 of the 
statute, Wazir Ali had already acquired “a permanent, heritable 
and transferable right in the estate" and was, therefore, a . 
talugudar as contemplated by the legislature; and his death 
before the promulgation of the statute made no difference in his 
status or in his rights; Mur/asa Husain Khan v. Mahomed Yasin 
Ali Khan (a). 

The Courts are enjoined by Section 10 of the Act to take 
Judicial notice of the lists of the /a/wgdars and to regard them as 
conclusive evidence that the persons named therein were falwgdars 
within the meaning of the Act. There can, therefore, be no doubt 
that Wazir Ali was recognised as the ¢a/ugdar of Ambhapur, and 
that succession to it was governed by the rule of primogeniture. 


It appears that this rule was not followed when, on Wazir 
Ali's death, the /a/uga was mutated in favour of his cousin Nawa- 
zish Ali, though the deceased had left him surviving a son, 
Hashmat Ali, who was a minor at that time. The question arises 
whether the possession of Nawazish Ali was adverse to the true 
heir, and ripened into ownership by prescription, with the com 
sequence that the succession to the estate ceased to be governed 
„by the rule of primogeniture, and was, thereafter, regulated by 
his personal law, In order to appreciate the arguments presented 
to their Lordships by the learned counsel for the parties, it is 
necessary to set out the following pedigree table, which shows the 
relationship of Nawazish Ali to Wazir Ali and to the other persons 
who were interested in the estate :— 


* And—K. J. R. 


(1) (1905) L. R. ga I. A. 203; I. L. R. 27 All. 634 ; a C.L.J. 194. 
(2) (1916) L. R. 43 l. A. 269 ; I. L. R. 58 All. ssa 5 25 C. L. ]. 1. 
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Manar Barnsay. 
l 








Salar Bakhsh Khuda Bakhsh 
(elder). Mosis 
ved Ali Ahmid Al ] 
ex, 
add ris 1892) ed 1898). | : 
i Sg et edid 
| | 
M All Amir All Wasir Ali Eu All 
(Defendant No. 3). (died 1878). (died icon (died pon 
Yusuf All Hashmat Alt Asghar AH 
(died 1880). (died 1882). (died 
13th January, 
M 
| l 
Iqtel All Other sons 
(eldest, and iri rg 
Defendant No. 2). (Flain 


After the death of Wazir Ali in 1863, Nawazish Ali was, as 
stated above, recorded to be the owner of the Za/wga ; and he also 
obtained possession thereof. But in 1882, immediately after the 
death of Wazir Ali’s son, Hashmat Ali, the latter's uncle, Samsam 
Ali, entered into the joint possession of the property with Nawazish 
Ali, and this joint possession continued until 1892, when Nawarish 
Alidied and Samsam Ali was recorded as the sole owner ofthe 
estate, It is significant that Nawazish Alis son, Muzaffar AL, 
in his statement during the mutation proceedings not only 
expressed his consentto the mutation of the estate being effected 
in favour of Samsam Ali; but also explained that, according to 
the usage of the family, the senior member of the family was 
recorded to be the owner of the estate, Samsam Ali died in 1901, 
and was succeeded by his son, Asghar Ali In the mutation 
proceedings, which were then taken, Muzvffar Ali repeated his 
previous statement &8to the usage of the family ; and a similar 
declaration was made by Asghar Ali, The latter was, however, 
anxious that Muzaffar Ali should be recorded as a co-owner of 
the estate with him; but it was not until October, 1914, only 
about a fortnight before the date of the first mortgage concerned 
in this casa, that he succeeded in inducing the revenue officer to 
make an entry in the revenue record that both the cousins were 
proprietors of the estate. This entry was admittedly inspired 
by the desire of Asghar Ali to remove the doubts entertained by 
the prospective mortgagee as to Asghar Ali's right to mortgage the 
whole of the estate. 
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In support of their plea of adverse possession the appellants 
rely, not only on the possession of Nawazish Ali after the death 
of Wazir Ali in 1863 and thereafter, but also on certain proceedings 
taken in civil and criminal courts in which Nawazish Ali was 
described as the owner of the Zalega. It is, however, obvious 


that, when he was entered in the revenue records as the sole 


proprietor of the estate, he alone, and nobody else, would ordi- 
arily represent it in all the cases which did not involve any enquiry 
into the ti'le of Hashmat Ali or Samsam Ali. 


The case for the appellants depends entirely upon the nature 
of Nawazish Ali's possession. It would be observed that the 
shifting character of the title to the estate from one branch of 
the descendants of Madar Bakhsh to another branch, as shown 
by the various mutation entries, does not warrant the conclusion 
that Nawezish Ali’s possession was adverse to the person who 
was entitled to the inheritance according to the rule of primo- 
geniture. If his possession had been hostile to Hashmat Ali, or 
Semsam Ali; the estate, on his death, which took place after the 
expiry of more than twelve years from the commencement of that 
possession, should have devolved upon his heirs under the Mahom- 
medan law. But neither his son Muzaffar Ali norany other heir 
succeeded to it. 


The succession of Samsam Ali to the estate in 1892 militates 
against the theory of adverse possession invoked by the appellants, 


. Indeed, the possession of the Za/vga by Nawazish Ali is attributed 


to the family usage which allowed one member of the family, who 
was considered to be the most senior and competent, to be 
recorded as the owner of the zaxga and to manage it on behalf 
of the whole of the family. This explanation, which was accepted 
by the Court of Appeal in India, receives ample support from the 
admissions made on various occasions by the predecessors of the 
plaintiffs Moreover, in 1863, when Wazir Ali died, bis son 
Hashmat Ali was an infant of tender years, and was unable to 
manage the estate, There was, therefore, an additional reason 
why Nawezish Ali, wha satisfied the requirements of the family 
usage, should be entrusted with the management of the /a/uga. 
There can be little doubt that he obtained possession with the 
consent of allthe persons interested in the estate, and his posses- 
sion was, at its inception, merely permissive. It is not suggested 
that there was any subsequent change which converted it into 
adverse possession. The principle of law is firmly established 
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that a person, who bases his title on adverse possession, must 
show by clear and unequivocal evidence that his possession was 
hostile to the realowner and amounted to a denial of his title 
to the property claimed. This onus the aprellants bave failed 
to discharge. Neither the entry of Nawezish Als name in the 
revenue records as the owner of tho /a/wga, nor bis possession 
thereof, could, in the circumstances of the case, effect the title 
of the person or persons who had the right to inherit it. The 
acquisition of title by adverse possession was the only point urged 
in support of the appellants? claim to a sbare in the villages con- 
stituting the /a/wga, and in their Lordships’ opinion that issue has 
been rightly decided against them. 


Their Lordships have still -to determine the question of succes- 
sion te the villages which,-though not forming part of the original 
taluga, were included in the mortgage deecs. These villages were 
acquired by the holders of the ¢a/vga on various occasions, and 
it was argued that they, being non-taluqdari property, descended 
on the death of Asghar Ali, notto Iqbal Ali alone, but to all 
the persons who were the beirs of the deceased according to the 
Mahommedan law. As laid down by the twenty-third section 
of the Oudh Estates Act, succession to such property is regulated 
by the ordinary law, but the expression “ordinary law” includes 
such custom as may be found to exist. Now, the Courts in India 
have concurred in holding that the custom of the devolution of 
non-talugdart property upon a single heir has been established, 
and their Lor]ships gan s:e no valid reason for dissenting from 
that conclusion, 


The second list framed under Section 8 of the Act contains 


a recital of the family custom by which the estate is inherited by 
a single heir, but this recital is copclusive evidence only as to the 


jalwgdari property. As regards the other property, it merely - 


raises a presumption in favour of tbe existence of the custom, but 
the presumption can be rebutted. The appellants, however, did 
not offer any evidence to show that tbe descent of the property 
other than the fa/uga was regulated by a different rule. No dis- 
tinction appears to have been made between the /a/wga and the 


other property in the matter of succession, and both of them were 
treated in the same manner. 


Their Lordships agree with the Courts in India that the succes- 
sion to the sos-'a/wgdari villages as well as to the ¢a/uga of Ambha- 
pur was governed by the rule of primogeniture, The appeal accor- 
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dingly faila, and their Lordships will humbly advise His Majesty 
that it should be dismissed with costs, 


Their Lordships observe with regret that the books printed 
for this appeal contain a very large number of documents which 
are not material to the question mised before them. The 
documentary evidence covers more than 800 pages of the printed 
record, but there were scarcely one hundred pages to which 
reference was made in the course of the arguments, It appears 
that unnecessary documents were printed in India, but it does 
not follow that they should be included in the books bound up 
for their Lordships, As observed by this Board in Sonatan 
Pal v. Galstaurn, (1), "it is the duty of the solicitors in this 
country to make & selection of the necessary documents The 
other papers should be ready at hand in case they should be 
required, In cases of doubt, the solicitor should take the advice 
of counsel on this point." ! 


Their Lordships trust that the attention of the High 
Courts in India will be directed to the subject with a view to 
exclude immaterial documents from the transcripts printed in 
Indis, 


Watkins Hunter: Solicitors for the Appellants. 
India Office : Solicitor for the Respondent. — 
K. J.B. Appeal dismissed, 


(1) (1927) L. R. £4 I. A, 118 ;45 C. L. J. 454. 
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- _ CIVIL REVISION. 
Before Mr. Justice Syed Nasim Aki. 


JOHN EARNEST EDWARD AND ANOTHER 
v. 
RAI JOGENDRA CHANDRA GHOSE BAHADUR.* 


Damages, suit. for— M aintainability of—Indías Elechicily Act (LX of 1910), 
Sees. 20 Cl. (3), 2g-—Cutting eff eleciric supply—Arrears due on other 
premises of ewner— Power of cutting off electric supply, how to be exercised — 
Agreement between consumer and licensee—Clause (6) of the agreement 
incensisieni with the Hleciricity Act, 1910—-Eniry into property by 
misrepresentaiion— Public body invested: with power, how to exercise— 
Tribunal, i/ can relax conditions imposed by the Legislature. 

A public body invested with statutory powers such as those conferred upon a 
corporation, must ta ke care not to “ exceed or abuse ils powers. It must keep 
within the limits of the authority committed to it. It must actin good faith” 
and it must act reasonably. 

Westminister Corjoration v. London and North Western Railway (1) 
referred to. 

It is not within the province of any tribunal to relax- conditions which the 
Legislature thought fit to impose. 

Herron v. Rathmines and Rathgor Improvement Commissioners (2) 
referred to. . 

Section 24 of the Indian Electricity Act, 1910, does not empower the licensee 
to cut off the supply of tbe premises for which the charge has been paid, for the 
consumer’s neglect to pay the charges due for the supply to his other premises. 

Assuming that the licensee had authority to cut off the supply under 
section 24 of the Indian Electricity Act, 1910, he should exercise it in good faith 
and reasonably. 

The provision about cutting off the supply in section 24 of the Indian 
Electricity Act, 1910 is in the nature of a penal provision. 

The power to discontinoe supply to premises isa power given in addition to 
the rights to realise the arrears by suit. The licensee Is to cut off the supply as a 
last resort. 

Clause (3) was introduced into section 20 of the Indian Electricity Act, 1910, 
by the Amending Act of 1¢92, to meet difficulties of Ties in obtaining 


* Civil Revislon Casas Nos. 1125 and 1126 of 1934, against the decision of 
Jitendra Nath Sen, Esq, uel Cause Court Judge, Sealdah, dated the 1st May, 


1934 


(1) [1905] A. C. 426 (430). 
(2) [1892] A. C. 498 (523-524). 
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access to houses for thelr lawful business. The object of the amendment was tc 
enable the licensee to cut off the supply io the last resort after all the formalities 
laid down in the Act hid been comolied with. 

The entry into private property cannot be sxcured by misrepresentation. 

As the sult is really for damages for breach of an obligation Imposed by 
statute, it is malntaiaable. 

In this case though there was an agreement bstweea the parties, ‘the right tc 
enforce the terms thereof was also made subject to the provisions of law. 

- In this case the plaintiff executed an agreement for premises No 25, belng bi 
resideot'al house on the 17th Jane, 1922 in the form sanctioned by the Loca 
Government. The agreement did not en power the licensee to discontinue supply 
to premises No. a5 for non-payment of the chargas of other premises, namely, 
premises Nos 27A, 27B, 27C and 27D of the plaintrí. Clause 6 of the subse- 
quent agreement executed by the plaintiff ín respect of such other premises, 
however, contained a clause empowering the licensee to discontinue the supply 
to the plaintiff's premises where there is no default ; 

Held, that clause 6 so far as it gave power {o the licensee to discontinue the 
supply to any other premises owned or occupied by the consumer, being incoa- 
sigtent with the Indian Electricity Act, 1910, the licensee could not cut of supply 
from premises No 35 in respect of which all charges were paid. 

Applications for Revision under section a5 of the Provincial 
Small Causes Court Act by the Defendants Nos. rand 2. i 


The material facts appear from the judgment. 


Messrs, S. M. Bose (Standing Counsel), N. Barwell, Satindta 
Nath Mukherjes and Siddeswar Chakrabarty for the Petitioner. 


Dr. S. C. Basak, Messrs. S. C. Talukdar, Anilendra Nath Roy 

Choudhury and Rajendra Chandra Guha for the Opposite Party. 
C.A. V, 

The following judgment was delivered : 

These two Rules were issued at the instance of. the defendants 
upon the plaintiff opposite party in a suit instituted in the Court of 
the Small Causes, Sealdab for recovery of damages, The case of 
the plaintiff opposite party briefly stated is as follows :— 

Plaintiff is the owner of premises Nos, a5 and 25A, Harish 
Mukherjee Road, Bhowanipur P. S. On 7th June 1933 and 8th 
June 1933 defendant No. a i e. Calcutta Electric Supply Corpora- 
tion Ltd. served notices upon him demanding payment of tFe charge 
for supplying electric current and intimating that on failure thereof 
the supply would be cut off, The amounts covered by the said 
notices were paid in time by the plaintiff. No notice of disconti- 
nuing thé current of the aforesaid premises on account of their 
arrears was ever served on him. He was never informed by the 
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defendant No. a that the electric connection of the said premises 
would be cut off for non-payment of the charges for supplying 
energy to his other premises. Though nothing was due to the 
defendant No. 2 on account of the said premises, the defendant 
No. r, an Inspector of defendant No. 2, entered the said premises 
on 23rd June 1933 on the false pretext of examining^ the meters of 
the said premises for changing it without disclosing his real purpose 
and cut off the supply without knowledge of the plaintiff, There 
ara ro shops in the one storied outhouse appertaining to the said 
premises, the shopkeeper of which pay for the current to the plaix 
tif. On account of this wrongful cutting off the supply the tenants 
of the shops lost their customers and plaintiff also sustained loss and 
damage. On these allegations plaintiff claimed Ra. 400 as 
damages, 

The defences of the defendants in substance are :— 

(r) That the plaintiff did not pay certain bills for supplying 
energy to premises 27A, 27B, 27C, 27D, Harish Mukherjee Road. 

(2) That on rst June 1933 plaintiff was given express notice that 
unless all the sums due from him were paid the defendant No. 2 
would disconnect the maters at Nos, 25 and 254, Harish Mukherjee 
Road. : 

(3) That statutory notices were given to the plaintiff. 

(4) That on 23rd June 1933 Re. 380-5-6 pie was due from the 
plaintiff to the defendant No. 2. 


(5) That by virtue of the provision of clauses 6 and ro of the 
agreements executed by the plaintiff on r7th June 1922, 29th 
December 1924, 14th January 1925, 28th January 1925, 6th Febru- 
ary 1925 and rath Januiry 1932 andin pursuance of the power 
conferre 1 by section 20 Sub-section 1 and section 24 of the Indian 
Electricity Act, 1910 the defendant No. a by its servant defendant 
No, 1 entered upon the plaintiffs premises Nos. 25, 25A and by its 
said servant removed and took away some fuses connecting defen 
dant’s meters in the said premises installed with the service and 
supply lines. . 

(6) That on the said occasion and prior to the removal of the 
gaid fuses the defendant No. 1 verbally intimated to the plaintiff his 
intention and purpose to disconnect the said meters and that he 
had authority and order of defendant No. a to cut off the supply of 
electrical energy from the said premises unless the plaintiff then and 
there paid to bim as representing defendant No. a the whole of the 
money then due and owing in respect of energy supplied to the 
premises Nos. 27A, 27 B, 27C and 27D, 
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(7) That the written notices served upon the plaintiff prior to 
the cutting off the supply constitute “information” required by 
section 20, sub-section x of the Electricity Act 19ro. 

The opposite party gave evidence in support of his allegation in 
the plaint. Ths defendant No.1 however did not come to the 
witness box. ' 

The learned Small Cause Court Judge held 

(a) that the charges for premises Nos. 25 and a5À were paid 
after service of notice 

(b) that the charges for 27A, B, C, D remained due 

(c) that under clause (6) of the agreement between parties 
defendant No. 2 had right to cut off the supply from premises 
Nos. 25 and a5A. 

(d) That the defendant No.1 who cut off the supply did not 
disclose his purpose to the plaintiff that he wanted to enter the 
premises for cutting off the supply. 

(e) That the defendant No. 1 cut off supply stealthily without 
the knowledge of the plaintiff and bolted away. 

(f) That if the plaintiff had known that the defendant No. 1 had 
come to cut off the supply he would have paid off the dues then and 
there, although there was controversy how far the bills for the 
premises No. 27 which was sold away by the plaintiff are recoverable 
from him. : 

(g) That the plaintiff was entitled to get damages at the rate of 
Rs. 20 per day. 

The suit has accordingly been decreed in part. 

The present Rules were tl ereupon obtained by the defendant 
Nos, 1 and 2 under section 25 of the Provincial Small Causes Court 
Act. ae ; 

The only point urged in support of the Rule is that oo the facts 
found by the learned Small Cause Court Judge plaintiff's suit should 
be dismissed. 

Now it is well settled that "a public Lody invested with statu- 
tory powers such as they are conferred upon the corporation must 
take care not to exteed or abuse iis powers, Ti must keep within 
the limitis of the authority committed to it. Jt must actin good 
Jaith, And it must ad reasonably’ per Lord Macnaghten in 
Westminster Corporation v. London & North Western Raikway (1). 

Under Section 24 of the Indian Electricity Act 1910 the 
licensee after giving seven days’ hotice in writing to a person who 
neglects to pay any charge in respect of the supply of energy to 


(1) [1905] A. C. 426 (430). 
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him, without any prejudice to his right to recover such charge 
by suit can.cut off that supply and for that purpose can cut or 
disconnect any electric supply line or other works, being the 
property of the licenses, through which energy may.be supplied 
and may discontinue the supply until such charge is paid. Itis 
therefore clear that in addition to the right to realize the charge 
by suit the Legislature has given power to the licensee to dis- 
continue the supply of erergy to a. consumer who neglects to pay 
the charge. The tection does not clearly lay down that tlie 
licensee can cut off the supply of the premises for which the 
charge has been paid for the consumer's neglect to pay the charges 
supplied to his other premises The corresponding provision 
in the English Act which isto be found in Section 18 of Electric 
Lighting Act 1909 (9 Edw. 7 c. 34) is, however clear on the point, 
It is in these terms :—“The undertakers may refuse to supply 
electrical energy to any person whose payments for the supply 
of electrical energy are for the time being in arrear (not being the 
subject of a bonafide dispute) whether any such payments be due 
to the undertakers in respect of a supply to the premises in respect 
of which such supply is demanded or in respect of other premises.” 
Dr. Basak appearing on behalf of tbe plaintiff opposite party 
contends that Section 24 of the Indian Electricity Act authorises 
the licensee to cut off supply only of that premises the charge 
of which is in arrear and that it does not authorise the licensee 
to discontinue supply to premises the charge of which has been 
paid off. Mr. Bose appearing on behalf of the petitioners on the 
other hand contends that words “any person” “any charge for 
energy" "in respect of the supply of energy to him" are very wide 
and authorise the licensee to cut off the supply where the default 
occurs as well as in other premises ownel by the same person 
within the area of supply. In order to accept Mr. Bose's con- 
tention one will have to read into- the section come words which 
are not there. One will haye to import into the section words 
to the effect "the premises in respect of which the cbarge is due 
or in respect of other premises” after the words “cut off the 
supply." Mr. Bose however contends that the words “any person" 
"to him" rather indicate that the Legislature had in mind the 
same Owner and not the same premises. But Section 18 of the 
English Act also contains the words “any person" whose payments 
for the supply of the Electrical energy for the time being in 
arrear.” The English Act definitely sllows the licensee to refuse 
supply to other premises of the consumer whose payments are 
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in arrears. But the Indian Act does not say so. Again if such 
powers are given by Section 24 it is difficult to understand why 
aclause embodying this right of licensee to cut off the supply 
from premiges where there was no default was not mentioned in 
the agreement executed before x923 (Sea Ext, A 5 taken from 
the plaintiff and in respect of premises No. a5 on 17. 6. 1932). 
Such a clause was introduced for the first time in the agreements 
the forms cf which were sanctioned by the Lccal Government 
in 1923 under proviso (a) sub-section (1) clause VI of the 
Schedule. Up to the yesr 1922 the licensee evicently thought 
thatthe Indian Act was different from the English Act in this 
matter. Atany rate "The benefit of doubt isto be given to those 
who might be prejudiced by the exercise of powers which the 
enactment grants and against those who claim to exercise them.” 
See Maxwell Interpretation of Statutes, 7th Edition, page 258. 
It is therefore difficult to say that the rigbt to discontinue supply 


' to premises for which the charge has been paid off is given to the 


licensse by section 24. 

The next point for determination is whether the agreements 
executed by the plaintiff authorise the defendant a to discontinue 
supply to Premises 25, 25 A though the charges of those premises 
were paid off. It may te mentioned at the outset that the 
notices which were served upon the plaintiff did not mention 
that the supply would be discontinued on the basis of the agree- 
ments, - Apparently they purported to be notices under Section 24 
of the Act. y 

Under Section 3 (2) (d) (i) the license granted under the 
Act may prescribe such terms as-to the limits within which, and 
the conditions under which, the supply of energy is to be 
compulsory or permissive, and generally as to such matters as 
the Local Government may think fit. The exercise of the power 
under Section 3 of the Act bowcver is subject:to: the control of 
the Governor-General in Ceuncil The Schedule in the Act 
contains provisions which are to be deemed to be incorporated 
with and to form part of every license granted under Part II of 
the Act, save in so far as they are expressly added to or varied 
or excepted by the license. The license granted to defendant 
No. 2 is not before the Court. The provisions of the Schedule 
are to be taken therefore to be incorporated in the license of 
defendant No. 2. By proviso (a) to clause VI (i) of the Schedule 
the licensee is not bound to supply energy to a consumer unless 
the latter executes & written contract ina form approved by the 
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Local Government. In this case the plaintiff did execute the 
agreement Ex. A 5 for primises No. 25 on 1y.6. 1922 in the 
form which was sanctioned by the Local Government. I have 
already pointed out that this agreement does not empower the 
defendant No. 2 to discontinue supply to premises No. 25 for 
non-payment of the charges of other premises of the plaintiff 
Clause 6 of tbe subsequent agreements executed by the plaintiff 
in respect of his other premises however contain a clause em- 
powering the licensee to discontinue tbe supply to the plaintiff's 
premises when there is no default. Dr. Basak however contends 
that clause 10 of these agreements definitely states that the other 
clauses in the agreements are subject in all respects to the pro- 
visions of the Calcutta Electric License and to the provisions of 
the Indian Electricity Act of rgro, and that the condition com 
tained in clause 6 of these agreoments, on which the petitioners 
rely, being inconsistent with the terms of the license and Section 
24 of the Act is not enforceable. ^ Under proviso (a) clause VI 
the written contract wbich is to be executed by the consumer 
binds him to takea supply of energy for not less than two years 
to such amount as will produce at current rates charged by the 
licensee a reasonable return to the licensee, The license there- 
fore authorises the licensed to take such an undertaking from 
the consumer. Mr. Mears in his "Law relating to Electrical 
Energy in India" Fourth edition page 75 has observed: “As to 
the agreement it will generally contain many other matters some of 
which may not be enforceable in law.” Again at page 78 the follow- 
ing passage occurs :— "It has always been customary for electric 
supply authorities, both in Great Britain and India, to issue so- 
called ‘rules’ purporting to bind the consumer, giving in consi- 
derable detail the way in which the consumer is to wire his 
premises and so on. A” licensee may demand that the prospec- 
tive consumer shall enter into an agreement, in a form to be 
approved by the Local Government, to take a supply for two 
years and to give security to that effect ; but he may not [rescribe 
any special form of appliance nor may he control or interfere 
with the use of energy. No doubtasa guide to the non-technical 
consumer these so-called rules bad a value. In Great Britain 
such licensee's rules have never receivel legal sanction, but the 
custom has now been legalized in India by the Indian Electricity 
(Amendment) Act, in section 21 of the Act, in which the second 
and third sub-sections were inserted in 1922. The conditions 
of supply as authorised must not be inconsistent with the Act, 
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the rules or the license; they require the previous sanction of 
the Local Government both for their introduction and as to their 
contents, so that in practice the onus of ensuring that they are 
unobjectionable will lis onthe Electric Inspector.” If any other 
conditions are to be imposed on the consumer the licensee is 
bound to take the previous sanction of the Local Government 
under Section a1 (2). In this case it does not appear that previous 
sanction of the Local Government for inserting the condition 
under discussion in clause (6) of the agreements was obtained 
under Section ar (6) of the Act. Again the conditions must be 
intra vires. If I am right in my view that Section 24 does not 
authorise the licensee to discontinue supply to the premises 
when there is no default, clause (6) so far asit gives power to the 
licensee to discontinue supply to any other premises owned or 
occupied by tbe consumer would be inconsistent with the Act. 
The Regulations of the licensee which received the approval of 
the Local Government and which were placed before me do 
not appear to contain the “condition” on which the petitioners 
rely. 

Iam therefore of opinion that defendant No. a had no right 
to cut off supply from premises Nos. 25 and 25A in respect of which 
all charges were peid. - 

Again assuming that the defendant No. 2 had authority to cut 


_ off the supply under Section 24 this statutory power should be 


exercised in good faith and reasonably. In the written statement 
of the defendants it was definitely stated that defendant No. 1 
when he went to the plaintiffs residential house at Premises No. 
25 informed the plaintiff that unless the arrears were paid off to 


‘him thenand there he would cut off the supply. Plaintiff in his 


evidence denied this. The defendant No.1 did not come to the 
witness box to support tbis allegation in the written statement. 
In the notices Exs, D and E. series it was not stated that unless 
the arrears of 27 A, B, C, D were paid off the supply to his resi- 
dential house at premises No. 25 would be cut off, Plaintiff in 


. his letter dated 26. 5. 1933 intimated to the defendant No. a that 


he had sold off bis mension in 27 A, B, C, D to Raha Court of 
Wards Estate and they were liable for all current bills from that 
date. Assuming that the purchaser refused to pay, one would 
expect thatthe defendant No. 2 would inform the plaintiff that 
unless the anears for other premises were paid off immediately 
the supp'y to bis residential house would be discontinued. The 
power to discontinue supply to a premises is evidently a power 
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given in addition to the rights to realise the arrears by suit. Under 
the circumstances the defendant No. 1 shonld have been given 
an Opportunity to the plaintif to pay off the arrears immediately 
before the connection was cut off. The learned Judge has found 
that if thé defendant No. r bad asked the plaintiff to pay off these 
arrears, the plaintiff would have at once paid them off The 
defendant No. x instead of taking that course obtained access to 
the house ona representation which he knew to be, not true and 
did not inform the plaintiff even after entering the house, that he 
was there to cut off the supply for non-payment of arrears of the 
other premises. The facts of this case show that the power of 
cutting off the supply was not exercised reasonably. 

Further the plaintiffs case is that the connection was not cut 
off in accordance with the provisions of Section 20 of the Act, 
The contention of Dr. Basak is that before cutting off the supply 
the defendant No. 1 was bound to inform the plaintiff of his 
intention to enter the house for the purgese of cutting off the 
supply, and that if the defendant No. 1 had given him that infor- 
mation he woul? have either paid off the airear or refused to 
allow the defendant No. r to enter his house. It is argued that 
if arrears were paid off the connection, could not have been cut 
off. If however plaintiff refused to allow the defendant No. 1 to 
enter the house plaintiff would have been entitled to a further 
notice under section 2o clause (3). The contentions of Mr. Bose 
on behalf of the petitioners with regard to this matter are however 
two fold;— 

(i) That section 2o(1) applies only when the licensee or his 
agent wants to enter for removing something cut, whereas in this 
case, as defendant No, 1 wanted only to cut off the supply and not 
to remove anything he was not bound to follow the formalities 
prescribed by section ao(1). 

(ii) That even 1f the defendant No. r was bound to follow those 
formalities he was bound simply to inform the plaintiff of bis inten- 
tion to enter and that he was not bound to disclose the purpose ot 
his entry. . 

Iam unable to agree with Mr. Bose in this view of the matter. 
As regards the first contention it may be pointed out that this is 
not the defendants’ case in the written statement, in which it was 
definitely stated that some fuses were removed and taken away by 
defendant No, 1. As regards the second contention it should be 
remembered that in the written statement it was definitely stated 
that the defendant No.1 informed the plaintiff that he wanted 
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to enter the premises for the purpose of cutting off the supply and 
that unless the arrears were paid then and there the supply would 
be immediately cut off, Again under section ao(1) the information 
is to be given to the orrugier. The occupier may not be in a parti- 
cular case the consumer. He may nót even know whether the 
arrears have been paid off, Notice under section 24 is served on 
the consumer. If the occupier is not the consumer he may refuse 
entry and the licensee would then have to give a further notice 
under clause (3) and in the meantime the occupier may mike 
arrangements for paying off the arr:ars. Againif the licensee or 
his agent does not disclose the purpose how is the occupier to know 
whether he has the right to enter because the right of entry into 
the house is only for the purposes specified in section 20(r), 
Unless the purpose is disclosed it is algo very difficult for him to 
decide whether the time when the licensee or his agent wants to 
enter the house is reasonable or not. Rule ro8 of the statutory 
rules lays down that all persons entering in pursuance of the Act 
any building which is used asa humin dwelling shall in making 
such entry have due regird so far as may be compatible with the 
exigencies of the purpose for which entry is made to the social 
usages of the occupant of the building entered. Mr. Bose also 
contended that it was not necessary that the real purpose should be 
disclosed. It is argued by bim that it would be sufficient compliance 
with the requirements of law if one of the purposes mentioned in 
the section be disclosed, In other words one purpose for entering 
the house may be disclosed though a different purpose is really 
included. This interpretation woull however frustrate the object 
ofthe Legislature. It is true that the properties mentioned in the 
clauses (a) (b) (c) of section 20(1) are the properties belonging to 
the licensee. But they are in a house in the possession of another 
man which is his castle, That the licensee or his agent cannot 
enter the houss against the wishes of the occupieris clear from the 
provisions contained in clause (3) of section ao. "Under the said 
“clause if the licensee or bis. agent is not allowed to enter the 
premises the licensee is to serve a notice and then he can cut off 
the supply. In fact cliuse (3) was introduced into section 20 by 
the Amending Act of r922 to meet difficulties of the licenrees in 
obtaining access to houses on their lawful business. The object of 
the amendment wis to enable them to cut off the supply in the 
last resort. It is true that if a dishonest consumer persists in refus- 
ing to allow the licensee or his agent to enter the premises to cut 
off the supply even after the notice under section 20(3) the section 
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does not say how the supply is to be cat off. If possible, the 
licensee may cut off the supply from outside without entering the 
house, Perhaps, the object may also be achieved by starting 
prosecution under section 47 of the Act, But the provisions con- 
tained in the Act certainly contemplate that the supply should be 
discontinued as a last resort after all the formalities laid down in the 
Act had been complied with. Rezard being had t» the formalities 
laid down I am not in a position to hold that the Legislature con- 
templated that entry into private property could be secured by 
mirrepresentation. It was also contended by Mr. Bose that notices 
Ex. E, series are notices under section 20{3) of the Act. There 
notices were given on rgth June 1933. By-these notices even the 
pliintiff was not informed that the connection of premises Nos. 25 
&nd25À would be cut off. Further there was no attempt before 
the date on which the said notices were given to enter the premises 
in question as required by section ao(1) and consequently there 
was no refusal within the meaning of section 20(3). Mr. Bose also 
contenled that the written notices given on rgth June 1933 con- 
tained the informition as required by section ao(1). I have already 
pointed out those notices do not mention even that the licensee 
wanted to cutoff the supply from premises No. as. It is also 
argued by Mr, Bose that if a person has got a right to do something 
and if he suc.esds in doin; that thing by employing fraudulent 
means he is not liable in tort, It is however not necessary for the 
purposes of the present case to express any opinion on tbis point. 
The Legislature has given certain powers to a corporation to be 
exercised in a particular manner. Suffice it to say that “It is not 
-within the province of any Tribunal to relax conditions which the 
Legislature thought fit to impose.” See Herron v. Rathmines and 
Rathgor Improvement Commissioners (1). The provision about 
cutting off the supply is in the nature of a penal provision, The 
object of the Legislature is that the supply is to be cut off as a last 
resort, i.e. after all the steps indicated in the Act for realization 
of the arrears have failed. This view of the matter: was also 
presented in the written statement of the defendants. When the 
defendant No.1 went to cut cff the supply, if he had simply 
informed the plaintiff that he would discontinue the supply unless 
the arrears were paid, the plaintiff, as the Small Cause Court Judge 
has observed, would have paid off the arrears; and there would 


have been no necessity for cutting off the supply. The learned _ 


Judge in one part of his judgment has observed: "the drastic 
(1) [1892] A. C. 498 (523-524). ` 
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measure adopted, the stealthy severance of electric connection and 
bolting away from the consumer's premises was not dignified proper 
and valid. ? °, 

The last point urged by Mr. Bose is that plaintif’s suit being a 
suit for damages for breach of contract and the plaintiff having by 
his own act brought about the injury to himseif, he is not entitled 
to claim any damages. In view of what I have sid before I am 
unable to sccept this contention. The suit is really a suit for 
damages for breach of an obligation imposed by statute. Though 
there was an agreement between the parties the right to enforce the 
terms thereof was also made subject to the provisions of law. In 
view of the fucts and circumstances disclosed in this case I am not 
inclined to interfere in the matter. The Rules are accordingly 
discharged with costs. There will be only one hearing- ‘fee i in the twu 
Rules which is assessed at 3 gold mours, 


A TM. Rules discharged. 
PRIVY COUNCIL. 
PRESENT: Lord Atkin, Lord Alness and Sir Shadi Lal. 


BABU MAHADEO PRASAD SINGH AND OTHEfS 
T. 
KARIA BHARTI. 


[ ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT 
ALLAHABAD. | 
Indiam Limitation Act (IX of 1908), Sch. I. article r44—Sale of math property 
by mabact — Possession of alienes, when adverse to the math-—Locus standi 
ef de facto mahant fo mainicim silt to recower property for ike benefit of 
the math. : 

Plaintiff, alleging that he was the ckela of one Rajbans (the last mahant 
of a math) and was, after his death, duly installed as the makant, sued to 
recover possession of a village which belonged to the matk and which bad been 
sold by Kajbams in 1914 to the defendants. Rajdans died in 1916 and the 
suit was brought In 1926. 


The Courts in India found, on the evidence, that the plaintiff was nelther 
the chela of Rafbans noc duly installed as ssakon#. The High Court held, 
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however, that the plaintlff was the de facto makant of the math and as such was 
entitled to maintain the present suit, which was accordingly decreed in his favour. 

Held, on appeal by the defendants to the Privy Council ; 

(1) That it was too late at this stage to contend that the suit should bare 
been dismissed on plaintiffs fallure to substantiate his allegation that he was 
installed as the mahané after the death of Rajbans. - 

(2) That the defect, if any, in the plaint was capable of being remedied by 
an amendment if ob jection thereto had been taken in proper time in the Courts 

hai 
below. 


(3) That, under the circumstances, the High Court were pee In deter- 
mining the real dispute on the merits. 


(4) That the plaintiff, as the person in actual possession of the moth, was 
entitled Lo recover, not for his own benefit bat for the benefit of the sath, the 
property, which belonged to the wa£& and which was now wrongly held by the 
defendants, who were in no better position than trespassers. . 

(5) That the sale of the village by Rajba»ts was a voidable transaction, and 
the possession of the defendants did not become adverse to the math until the 
death of tbe alienating makant (Rajdans) in 1916, and the sult having been 
brought within 12 years from that date was well in time under article 144 of the 
Indian Limitation Act, 1903. 

Afahant Ram Charan Das y Nawrangi Lal, (1) followed 


Damodar Das v. Adhikari Lakhan Das, (2) distinguished. 


Appeal No. 8 of 1933 from a decree of the High Court, 
Allahabad, dated the zoth April, 193r, which reversed a decree 
of the Subordinate Judge of Gorakhpore, dated the 31st March, 
1927. 

The facts of the case are sufficiently fully set out in the Board’s 
judgment. f 

DeGruyther, K. C, and Parikh for the Appellants, . 

W. Wallach for the Respondent. 

During the arguments reference was made to: 

Lal Chand Marwari v. Mahant Ramrup Gir, (3); Naurangi 
Lal v. Mahantà Ram Charan Das (4); Mahant Ram Charan Das 
v. Naurangi Lal (1); Damodar Das v. Adhikari Lakhan Das (a); 
Gaasasambanda Pandara Sannadhi v. Velu Pandaratm (5).- : 

Their Lordships’ judgment was delivered by 

Sir Shadi Lal :—This appeal relates to a village known as 
Saktni, which is situated in the District of Gorakhpur in the 


G 


(1) (933) L. R. 60 I. A. 124; 57 C. L. J. 229. 

(2) (1910) L, R. 37 I. A. 147 ; I. L. R. 37 Calc. 885, 12 C. L. J. 110. 
(3 (1925) L L. R. 5 Pat. 312 (323). 

(4) (1930) I. L. R. 9 Pat. 885 (895), 

(s) (1899) I. L. R, 23 Mad. 371 ; L. R, 37 I. A. 69 (P. C.). 
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Province of Agra. The village formed part of the estate annexed 
to the math ot Kanchanpur in that District and was sold to the 
defendants, hereinafter called the appellants, on the 1st March, 
1914, by one Rajbans Bharthi alleged to be the mahant of the 
math at that time, Rajbans diej on the 21st March, 1916, and 
the present action was brought on the 23rd February, 1926, by 
Karia Bharthi, who claimed to be his successor as the mahant 
of the shrine. 

A large numLler of pleas were raised to defeat the suit, but 
there- are only two questions which have been argued on this 
appeal ; first, that the plaintiff was not entitled to maintain the 
suit ; second, that the claim was barred by limitation, 

The facts of the case bearing on these questions do not admit 
of any real dispute. In April, 1894, one Bachchu, Bharthi, who 
was admittedly the mahant of the math, died, and two persons, 
namely Rajbans Bharthi and Karia Bharthi came forward to 
claim the office of the mahant. Karia was, at that time, a boy 
of only about thiiteen years of age; and his father, acting as 
his guardian, settled the dispute with the rival claimant by, a 
compromise. In accordance with this compromise Rajbans 
executed on the 2nd May, 1894, a deed by which he promised 
to adopt the boy as his chela and declared him to be his successor 
to the office of mahant. As a result of this settlement, Rajbans 
was recognised and installed as the mahant of the math. 

On attaining majority Karia repudiated the compromise and 
instituted in 1899 a suit to establish his claim to the office of 
mahant on the death of his guru Bachchu Bharthi, This claim 
was allowed by the Trial Court but dismissed on appeal by the 
High Court. Against the judgment of the High Court Karia 
preferred an appeal to His Majesty in Council, but, while the 
appeal was pending, he entered into a compromise with Rajbans. 
In compliance with the compromise Rajbans executed, on the 
25th April, 1904, a document by which he assigned to Karia 
two villages Kanchanpur and Pathkauli, and also the building 
of the math situated at Kanchanpur; while he retained for 
himself the rest of the property appertaining to the institution 
including the village of Saktni The deed also provided that 
each of the claimants would be competent to alienate the property 
allotted to him without any objection by his rival, In the result, 
Karia did not prosecute his appeal to the Privy Council and that 
appeal was apparently dismissed without any decision on the 
question of his title to the mahantship. 
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After this. rst Karia lived in the building of the 
math at Kanchanpur, and Rajbans took his abode at Pakri, 
one of the five villages which continued to be in his possession. 
Karia has admittedly alienated both the villages which were 
assigned to bim by the compromise, and Rajbans also has trans 
ferred some properties annexed to the institution including the 
village of Saktni. In the plaint filed by Karia in the present case 
he laid claim to the village in question on the ground that he 
was the chela of Rajbans, and was, after his death, installed as 
the mahant of the math. The Trial Court and the High Court 
have, however held that he was neither the chela of Rajbans, 
nor appointed to be the head of the institution. Both the Courts 
have also found that Karia, though not duly installed, was, in 
fact, the mahant of the math; but they differed on the question 
of whether he could, in that capacity, recover the property. The 
learned Judges of the High Court have answered the question in 
the affirmative, and their Lordships are of opinion that the con- 
clusion reached by them is correct. 

There can be little doubt that Karia has been managing the 
affairs of the institution since 1904, and has since the death of 
Rajbans been treated as its mahant by all the persons interested 
therein. The property entered in the revenue records in the 
name of Rajbans was, on his death, mutated to Karia, and it is 
not suggested that there is any person who disputes his title 
to the office of the mahant In these circumstances their Lord- 
ships agree with the High Court that Karia was entitled to recover 
for the benefit of the math the property which belonged to the 
math and is now wrongly held by the appellants, They are in 
no better position than trespassers, As observed by this Board 
in Makani Ram Charan Das v. Nawrangi Lal and others, (1), a 
person in actual possession of the math is entitled to maintain 
a suit to recover property appertaining to it, not for his own | 
but for the benefit of the math. - PF. 

On behalf of the appellants it is contended that the action 
brought by Karia should have been dismissed, when it was found 
that he could not substantiate his allegation that he was installed 
as the mahant after the death of Rajbans. But this defect in 
the statement of claim, if any, could have been remedied by an 
amendment of the plaint, if the objection had been taken in the 
courts below. It is clear that all the relevant facts were before 
the High Court, and thp learned judges were, upon the facts 

(1) (1933) L. R. 60 I. A. 124 ; 57 C. L. J. 229. 
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found by them, justified in determining the real dispute on the 
merita. . ; 

. The-only otber question raised on behalf of the appellants is 
thatthe claim was barred by limitation. This question must be 
answered with reference to the law which obtained prior to its 
amendment by the Indian Limitation (Amendment) Act I of 1929. 
It is common ground that the article of the Indian Limitation Act 
of 1908 applicable to the claim is article 14}, which prescribes 
& period of ra years from the date when the possession of the 
appellants became adverse to the math. Their case is that in 
1904, when Rajbans settled his dispute with the plaintiff, he ceased 
to be the mabant of Kanchanpur and repudiated the title of the 
math to the village of Saktni as well ag to the other villages which 
he got in pursuance of the compromise. On that date, itis com . 
tended, he bezan to hold the property adversely to the institution, 
and the action, which was brought after the expiry of 12 years from 
that date, wis barred by time. 

It is, however, obvious tbat Rajbans had entered into the 
possession of the property in 1894 as the mabant of the math, 
and that his status as mahant was confirmed by the judgment 
delivered by the High Court in 1903. He admittediy held 
the village in question on behalf of the math until the compro- 
mise in 1904, and the mere fact that the parties to the compro- 
mise purported to confer upon each other an unrestricted power 
of alienation in respect of,the endowed property did not change 
the character of  Rajban's possession. The deed of compro- 
mise makes no mention of the transfer of the office of mahant, 
and it is to be noted that Rajbans, though he migrated there- 
after to Pakri, did not relinquish his position as the mahant of 
the institution. In the sale deed in question, as well as in the 
other documents executed by him after 1904, he took care to 
describe bimself.as mahant, and even justified the sale in dispute 
on,the ground that he required money to discharge the debts 
which he had contracted for protecting the other property 
appertaining to the math. This recital of legal necessity would 
have been wholly unnecessary, if he had repudiated the title of 
the math and was holding the property on his own behalf. The 
learned counsel for the appellants bas cited the case of Damodar 
Das v Adhikari Lakhan Das (1), in support of bis argument 
that the possession of Rajbans became adverse from the date of 
the compromise, but that case is clearly distinguishable. The 

(1) (1910) L. R. 37 L. A. 147 ; I. L. R. 37 Calc. 885 ; 12 C. L. J. 110. 
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document dealt with therein was an assignment of the math as well 
as its properties, acd as observed by this Board in the case of 
Makant Ram Charan Das (1) such an assignment was void, and 
would in law pass no title, with the result that the possession of 
the assignee was adverse from the moment of the attempted 
assignment. In the present case there is no assignment of the 
religious institution itself to Rajbans, nor any other transfer which 
was 2 void transiction and rendered his possession adverse. He 
was undoubtedly the mahant of the math in 1904, and, while 
transferring certain items of property to Karia, he kept the rest 
of the estate for himself, Itis one of the villages retained by him 
that he sold in rgr4, and that sale was a voidable transaction, 
The period of limitation for the recovery of the village did not 
begin to run until the death of Rajbans in1g16 The action, 
which was commenced in 1926, war, therefore, within the limitation 
prescribed by article :44. . 

The result is that this appeal fails, and their Lordships will 
humbly advise His Majesty that it should be dismissed with 
costs. I 

T. L, Wilson & Co: Solicitors for the Appellints. 
H. S. L. Polak &.Co: Solicitors for the Respondent. 
LLR i Appeal dismisset. 
(a) (1933) L. R. Gol, A. 124 ; 57 C. L. J. 229. i 


APPELLATE CIVIL. 
Before Mr. Justice M. N. Mukerji. 
KUMAR DEBENDRA LAL KHAN AND OTHERS 


?. 
SUDHARAM RAY AND OTHERS.* 


Suit, maintainability of—Bengal Tenancy Act (VII of 1885 as amended 


by Act IV B.C. of 1928), Sec. 109 Prowiso—Application under sections r05" 


and roô of the Bengal Tenancy Act—Application for assessment of ren? 

for one-third shase— Subsequent. suit for assessment of one-fourth share 

of the same—Applications dismissed—Subject matter—Righis of parties 
with regard to suit, how determined. 

*Appes! from Appellate Decree No. 1778 of 1932, against the decree of 
T. J. Y. Roxbargh, Esq, District Judge of Midnapore, dated the arst April, 1932, 
reversing that of Mr [. P. Banerjee, Munslf, 1st Court, Midnapore, dated the 
28th February, 1931. 


Babn Mahadeo 
Prasad Singh 


v. 
Karla Bharti. 
Sir Shadi Lal, 
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The rights of parties with regard to a sult are determined on the law as it 
stands at the date of the institution of suit. 

The proviso to section 109 of the Bengal Tenancy Act isa substantive pro- 
vision enacted in order to be operative’ from the point of time at which the 
enactment was intended to come Into force. 

The legislature by express words created in favour of the Intending plaintiff 
a right which inferentially took away any other right which the defendant 
may have acquired by reason of the disability which the section as it stood 
before its amendment had placed on the plaintiff. 


Gosta Behari Pramanik v. Nawab Bahadur ef Murshidabad (1) dissented 
from. . 


The subject matter of application under sections 105 and 106 of the Bengal 
Teníncy Act, 1885, was a chalm to a one-third share in the lands—a claim 
which had been negatived in the record-of-rights, and the claim with respect 
to that one-third share consisted of two alternative reliefs, namely (a) for Khas 
Possession and (b) for assessment of rent. In the persent suit the plaintiffs 
took their stand upon the entry in the record-of-rights and asked for assessment 
of rent In respect of four annas share as recorded therein and also for recovery 
of rent at the assessed rate for certain years previous to the institution of the 
sult. Tho sult was instituted after the Amending Act IV of 1938 (B. C.) came 
into operation : 

Hold, that the present claim for assessment of rent in respect of one-fourth 
share on the footing of the recérd-of-rights, was not the subject matter of -the 
application under sections 105 and 106 of the Bengal Tenancy Act and was not 
therefore governed by section 109 of the Act. : 

Held, further, that the plaintiffs were saved by the proviso to section 109 of 
the Bengal Tenancy Act. 

Gera Behari Pramanik v. Nawab Bahadur of Murskidabad (1) distin- 
guished. 

Appeal by the Plaintiffs, ' 

Suit for Khas possession and alternatively for assessment of 
rent. 

The material facts appear from the judgment. 

Mr. Rama Prosad Mookerjes for the Appellants. f 

Messrs. Surojit Chunder Lahiri, Ganga Prosad Bose and 
Ramendra Chandra Roy for the Respondents, 

The following judgment was delivered : 

Tho plaintiffs are the appellants in this appeal. The principal 
defendants were in occupation of some lands which belonged to 
the plaintiffs and their co-sharers——the pro-forma defendants. 
These lands were recorded in the record-of-righte as being lands 
wherein the plaintiffs had a 4 anna share and it was also stated 
therein that they were assessable to rent. On that the plaintiffs 


(1) (1931) 35 C. W. N. 1147. 
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applied under sections 105 and 106 of the Bengal Tenancy Act 
for correction of the records alleging that they had a 5 anna share 
inthe lands and nota 4 annas share as stated in the record-of- 
rights. In that application they prayed fora declaration of their 
title to a 5 anna share and for Khas possession in respect of that 
share and, in the event of such Khas possession not being allowed, 
for settlement of a fair and equitable rent for the lands in respect 
of that share. The proceedings instituted on the basis of this 
application were struck off on the 7th December, 1917, with the 
following order “ No action taken ; deficit process-fee of Re, 1-12-0 
not paid ; case struck off” Thereafter the plaintiffs instituted a 
suit for declaration of title on the allegation that the entry in the 
record-of-rights was wrong and they also prayed for Khas possession 
and for other reliefs. This suit was eventually dismissed by the Court, 
the Court holding that Section ro9 of the Bengal Tenancy Act 
operated as a bar to the suit, No question in this appeal arises 
upon the suit aforesaid or upon the result thereof, and so it will 
not be necessary to refer to it again hereafter. "Thereafter the 
plaintiffs instituted the present suit in which they took their stand 
upon the entry in the record-of-rights and asked for assessment of 
rent in respect of their 4 annas share as recorded therein and also 
for recovery of rent at the assessed rate for certain years previous to 
the institution of the suit. 

The defendant No. 1 took several pleas,—some in the nature 
of pleas in bar and others on the merits; but these pleas were all 
over-ruled, and the Munsiff made a decree in the plaintiffs favour 
holding that the plaintiffs were entitled to a rent of Rs. 14 for the 
lands per year in respect of their 4 annas share and allowing the 
plaintiffs arrears of damages for use and occupation at the said rate 
for three years immediately preceding the date ofthe institution 
‘of the suit. 


From this decree the principal defendants preferred an appea 
to the District Judge. The learned District Judge held that the 
present suit was barred by reason of the provisions of Section rog 
of the Bengal Tenancy Act. To bis reasons on which this con- 
clusion of his is founded, reference will presently be made; but it 
may be stated here that except as regards this preliminary point on 
which he dissented from the view which the Munsiff had taken he 
agreed with the Munsiff in other matters, namely as the latter had 
decided against the defendant No.1 as regards his other objec- 
tions. He held that the objection raised by the said defendant on 
the ground of- limitation was entirely without force and that the 
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rate of rent which had been fixed by the learned Munsiff was fair 
and equitable. Being of this view, the learned Judge took as the 
basis of his decree the rate of Re. 6 for the sixteen annas ehare of 
the lands which the defendant No. 1 had admitted as the rental 
and on that basis gave the plaintiffs a modified decree. From this 
decree of the learned District Judge the present appeal has been 
taken by the plaintiffs. . 

From what has been stated above it would appear that the 
substantial question which arises for determination in this appeal 
is the question whether by reason of the application which the 
plaintiffs bad made under Sections 165 and 106 of the Bengal 
Tenancy Act the present suit is barred in consequence of the 
provisions of Section 1og of that Act. It has to be stated here 
that before the suit was instituted the said Section 109 of the 
Bengal Tenancy Act was amended by the introduction into it of 
the proviso that is to be found now under the said section. The 
reasons upon which the learned Judge proceeded in ariving at his 
conclusion as regards the bar afforded by Section rog of the 
Bengal Tenancy Act may be summarized in the following words: 
He refers to Section a Clause (3) of the Bengal Tenancy Act in 
the first instance and then he observes under the old Section rog 
the defendant had acquired a right not to have his jote assessed 
to rent as that was a matter in the Section 106 case.” Andin, 
respect of this conclusion of his he has observed tbus: “The 
amendment to Section ro) amounts to a repeal of the old Section 
109 and the enactment of the new section, and it could not affect 
& right of the defendant acquired before the amendment. The 
respondent urges that the old section was a mere bar, and that the 
bar has been removed. But the correct view is that the old bar 
supported an erection under which the appellant was entitled to 
shelter. The amendment has not removed the bar and brought 
the edifice toppling down on the appellant and the hundreds 
dwelling in peace under similar erections, similarly supported; 
it has merely said that in future the Jaw will not provide such bara 
to support such erections to shelter people, which is quite a 
different thing. The point cannot be disposed of by talking loosely 
about bars.” . 

The learned Judge apparently thought that the froriso which 
had been introduced into Section rog of the Bengal Tenancy Act 
amounted merely to the repeal of a certain provision which was 


` to be found in the Act as it stood before the amendment. That, 


however, is not the position. It isa substantive provision enacted 
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in order to be operative from the point of time at which the 
enactment was intended to come into force. It is expressed in 
very clear words, from which no intention to delay its effect for 
any length of time can possibly be inferred. It seems to me that 
for two reasons, if not more, the view that the learned Judge has 
taken of this matter is not correct. In the first place, the question 
is whether the first part of the section apart from the groviso is 
applicable to the present case. In answering that question I ask 
myself; what was the subject-matter of the application under 
Sections 105 and 106 of the Bengal Tenancy Act? And reading 
that application it seems to me perfectly plain that the subject- 
matter of that application was a claim to a one-third share in the 
lands—a claim which had been negatived in the record-of-rights, 
and the claim with respect to that one-third share consisted of two 
alternative reliefs, namely; (1) for Kbas possession and (2) for 
assessment of rent. It is quite true that the one-fourth share 
on which the plaintiffs now take their stand is less than the 


one-third share which they had claimed in the said application ;- 


but even then upon a proper consideration of the matter it seems 
to me inconceivable that it can be said that the present claim for 
assessment of rent in respect of a one-fourth share can in any way 
be treated aa a subject matter of the application under Sections 
rc5 and 106 of the Bengal Tenancy Act. It is quite true that it 
was open to the plaintifs in that application to have included a 
claim for assessment of rent in respect of a one-fourth share on the 
basis of the entry in the record-of-rights; but such a claim was 
not included and [ find it very difficult to hold that the present 
suit in so far as it was a suit for assessment of rent in respect ofa 
one-fourth share on the footing of the record-of-righta was a matter 
which was the subject-matter of the application under Sections 
105 and 106 of the Bengal Tenancy Act. I am of opinion there- 
fore that the present case does not in fact attract the operation of 
Section 109 of the Bengal Tenancy Act at all. 


Even if thia view be regarded as incorrect I am of opinion that 
it cannot. be disputed that the plaintiffs are saved by the groviso 
to the section. The learned Judge has observed that the proper 
view to take of the proviso is that it merely removes a bar and that 
it cannot affect any right already zccrued to the perty in whose 
favour the section itself operated before the groviso was introduced. 
This view has been sougbt to he supported to a certain extent by 
certain .observations which are to be found in a decision of this 
Court to which my attention has been drawn,—the case of Gosta 
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Bekari Pramanik v. Nawab Bahadur of Murshidabad (1). That 
was a case where the suit to which Section 109 of the Bengal 
Tenancy Act as amended by the Bengal Act IV of 1928 was sought 
to be applied had been instituted prior to the introduction of the 
proviso and it was held that the amendment had no retrospective 
operation, so as to affect proceedings pending at the date of the 
amendment and that in such & case Section roo as it stood before the 
amendment would apply. The decision therefore was a decision 
in respect of a case which was very different on facts from the 
present case. But the observations which at first'sight seem to be 
in support of the learned Judge’s view run in these words: “There 
seems hardly room for doubt that Section 109 did not merely lay 
down the procedure but by takibg away the ordinary right of suit 
of the plaintiff, conferred a very valuable right on the defendant 
in some cases. The immunity from a civil auit thus gained by the 
defendapt is a substantive right inasmuch as it enabled him to 
hold the property in the right mentioned in the record-of-rights 
without further litigation. In essence it is difficult to distinguish 
such a right from aright of appeal. If no right of appeal is given 
by statute at the date of the suit, the successful party acquires a 
certain right under the decision of the suit which is not open to 
challenge in appeal. In a case under Section 109 (old Act) where 
an application is made and withdrawn, the defendant obtains the 
right to hold the property as recorded in the record-ofrights 
without further risk of litigation. I accordingly hold that the right 
which the defendant in this case obtained under Section rog 
(old Act) is a substantive right which cannot be affected, except by 
express words, by subsequent alteration of the law." There is no 
question, under the terms of the section sas it stood before the 
amendment, of anybody acquiring any right: the section imposed 
a disability on intending suitors of which their opponents could 
undoubtedly take advantage. Such disability lasted only so long 
as the section itself lasted in its old state. The groviso enacted an 
express provision removing the disability in certain circumstances. 
And if it be held—as it must be held in the absence of anything 
in the Act to the contrary—that the sroviso came into operation 
at the same time as all the other amendments did, there cannot be 
the slightest doubt that the legislature by express words created in 
favour of an intending plaintiff a right which inferentially took 


‘away any other right which the defendant may have acquired by 


reason of the disability which the section as it stood before its 
@) (1931) 35 C. W, N. 1147. 
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amendment had placed on the plaintiff. To adopt the respondente 
contention or the view of the learned District Judge would 
necessitate our holding that the amended section would come 
into play only in respect of proceedings under Sections 105 to 108 
instituted after the amended Act came iato force. Such a position 
is untenable. Iam clearly of opinion that the view which the 
learned Judge bas taken of this matter cannot be supported and 
that the suit, having been instituted at a time when the srovise 
had already come into operation, was to Le governed by the 
section as it stands now together with the gresiso contained in it ; 
the ordinary law being that the rights of the parties with regard to 
& suit should be determined upon the law as it stands at the date of 
the institution of the suit, 

For these reasons the view which the learned Judge has taken 
cannot, in my opinion, be supported. In view of the fact that 
the learned Judge has upheld the learned Munsiffs decisions with 
regard to the other matters that have arisen in the case it follows 
toat the appellants are entitled to a decree from this Court setting 
aside the decree of the learned District Judge and restoring that of 
the learned Munsiff. 

The result is that the appeal should be allowed, and the decision 
of the learned District Judge being set aside that of the learned 
Munsif should be restored with costs in this Court and in the 
Court of appeal below. 

Leave to prefer an appeal under the Letters Patent asked for by 
the respondents is refused. 

A. T. M, Appeal allowed. 
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Before Mr. Justice S. N. Guha and Mr. Justice C. Bartley. 


JOTINDRA NATH HALDAR AND OTHERS 
f. ] 
ASWINI KUMAR MANDAL AND OTHERS,* 


Suspension of rent—Dispossession by landlerd—Onus—Decres allowing sus- 

~ pension, how far binding im a subsequent rent rwit—Finally published 
record of rights showing the entire rent payable—Presumpiion by whom 
to be rebutted, 

When suspension of rent is claimed by a tenant on the ground of disposses- 
sion froma part of the tenancy the omws is entirely on him to prove dispossession 
and the extent of eviction even though suspension of rent was allowed in a 
previous rent suit. 

The tenant is to prove affirmatively that the earlier dispossesion continued 
down to the period for which rent was claimed in the present suit. The onus 
was not on the landlords to establish that the tenants had been restored to 
poesession. —— ` 

Satis Chandra v. Risheekesk (1) referred to. 

An entry in a finally published record of rights made at a date subsequent 
to a previous sult for rent In which suspension was allowed, made it incumbent 
upon the tenant to prove subsequent dispossession and unless that was done 


the presumption arising from the record of rights stood unrebutted and the 
landlord was entitled to a decree for rent. 


Appeal by the Plaintiffs, 

Suit for rent. Í 

The material facts appear from the judgment. 

Dr. Radhabinode Pal and Mr. Bhupendra Kisors Bose for the 
Appellant, 

Messrs. Sharat Chandra Roy Chaudhury and Rajendra Nath 
Das for the Respondents. 

Mr. Ramendra Mohan Majumdar for the Deputy Registrar. 

The judgment of the Court was as follows: 

The plaintiffs in the suit out of which this appeal has arisen, 
prayed for recovery of arrears of rent in respect of a tenancy 
bearing an annual rental of Ra, 627-13 as, held by the tenant 
defendants, defendants Nos. 1 to 29 in the suit, The claim for 
realisation of rent was in regard to the arrears due for the years 
1330 to 1333 B. S: It appears to be clear from the plaint in the 

* Appeal from Appellate Decree No. 1655 of 1931, against the decree of 
S. N. Guha Roy Esq., Additonal District Judge of Jessore-Khulna at Khulna, 


dated the 3ist January, 1931, reversing that of Babu Hiralal Mukherjee, Subor- 
dinate Judge of Khulna, dated the asth April, 1929. 


(1) (1932) I. L. R, 60 Calc. 247 ; 57 C. L. J. 407. 
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suit that the plaintiffs’ claim for rent was on the footing that the 
tenant defendants held a tenancy under them comprising an area 
of 980 bighas of land, in respect of which the rent of Ra. 627-1328. 
a8 mentioned above was payable annually. The only defence 
of the contesting cefendants to the claim for rent as made 
by the plaintiffs was that the plaintiffs had dispossessed them 
from: portions of the land in respect of which rent as claimed in 
the suit was payable, and substantially interfered with their posses: 
sion. On that detence, it was asserted by the tenant. defendants 
that there should be total suspension of rent. As it has been 
stated in the judgment of the trial Court, no evidence was adduced 
in support of the plea of disposeession from any portion of the 
lands appertaining to the tenancy in respect of which rent was 
claimed. It was however urged on the side of the contesting 
defendants that the facts found and the reasons given in the judg- 
ment in a suit for rent for.a previous period instituted by the 
plaintiffs in 1919, should' be adopted in the present case. It was 
contended that the question of dispossession of the tenant defen- 
dants should be treated as one concluded by the judgment in the 
previous suit of 1919, Ex. C in the case. The trial Court refused 
to accept the plea of res judicata raised by the tenant defendants, 
as indicated above; and. rejecting the plea of dispossession ns 
raised by them, passed a decree in favour ofthe plaintifs A 
decree was pasted in favour of the plaintiffs for recovery of arrears 
of rent as- claimed iu the suits. On appeal by the contesting 
defendants, the decision and decree of the trial Court was reversed 
by the Court of appeal below, on the ground that the judgment 
in the previous rent suit of 1919 operated as res judicata against 
the plaintiffs, on the question of the dispossession by the plaintiffs, 
and that regard being had to the position that the Kabuliat 
(Ex. 1 in the case) was held in the previous suit of 1919 to be 
one which had not been acted upon and there were no materials 
before the Court on: which a -decree could be passed in favour 
of the plaintiffs apportioning the rent payable to them by the 


tenant defendants. According to the lower appellate Court, the: 


entire rental had to be suspended for the period in suit, The 
plaintiffs appealed to this Court, 


It requires to be noticed that after the decision of the previous 


suit of rgro, there was the final publication of record of rights in 
the Settlement Proceedings, in 1925; and according to the entry 
in the finally. published record of rights, the tenant defendants 
were in possession of 333.37 acres of land, equivalent to more 
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than rooo bighas the jama recorded in réspect of the lands in 
poseession of the tenant defendants was Rs. 627-13 a5 In the 
suit for rent giving rise to this appeal, the tenant defendants 
claimed suspension of rent on the ground of dispossession from a 
part of the tenancy held by them. The onus. was on the defendants 
to prove dispossearion and the extent of eviction, even though sus- 
pension of rent was allowed on the ground of dispossession in a 
suit for rent for & previous period. It was for the tenant defen- 
dants to prove affirmatively, that the earlier dispossession com 
tinued down to the period for which rent was claimed in the 
present suit The ows was not on the plaintiffs landlords to 
establish that the tenants had been restored to possession [see in 


- this connection Satish Chandra Pal v. Risheskesh Law (xY). 


Furthermore in the case before us, the entry in the finally 
published record of rights, at a date subsequent to the period 
covered by the previous suit for rent instituted in 1919, made it 
incumbent upon the tenant defendants fo rebut the presumption 
arising in favour of thé plaintiffs that there was no dispossession 
of the tenants from any portion of the tenancy comprising 980 
bighas of land in respect of which rent was claimed. The tenant 
defendants having failed to make out any case for any suspension 
of rent payable by them, ‘the plaintiffs were entitled to a decree 
for rent claimed by them in the suit. 

In the above view of the case before us, the decision of the 
Court of appeal below and decree passed by it, dismisaing the . 
plaintiff’ suit must be set aside, and the decree passed by the 


‘trlal Court in favour of the plaintiffs appellants in the Court, 


restored. ] 

In the result, therefore, this appeal is allowed, and the decree 
passed by the Court of first instance, in favour of the appellants 
is restored. The plaintiffs appellants are entitled to realise their 
costs in the litigation including the costs in this appeal, from the 


tonant defendants respondents in this appeal. 


P. Re "Appeal allowed, 


(1) (1932) I. L, Re 60 Cale. 247 5 $7 C. L. J. 403. 
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Before Mr. Justice R. C. Mitter, 
MAHESH CHANDRA MALI AND OTHERS 


v. 


Su. GANGA MAYEE MAZUMDAR.* 


Provinctal Small Cause Courts Act (IX of 1987), Sees. 16, 32, 35—Stit 
inaliluted asa Small Cause —Offcer transferred and suit sent to ordinary 
Civil Court in consequence of want of Small Cause Court powers of higher 
limits in the nem officer—The new oficer incrsted with higher S. C.C. 
powers before the trial of the suti~Appeal, if maintainable. 

Sub-section (a) of Section 32 of the Provisclal Small Cause Courts Act is In 
the nature of a proviso to Subsection (1) of that section and therefore its 
operation must be limited to the cases expressly mentioned therein, 

That Sub section applies only where a sult is instituted or a proceeding 
commenced at a time when there ls no Small Cause Court in the locality, and 
the subsequent Investiture of the Court with Small Cause Court jurisdiction will 
not convert the sult or proceeding intoa Small Cause, It hasno application 
to the onse where the sult was originally instituted as a Small Cause, 

Ifa suit originally instituted zs a small cause was subsequently sent to the 
ordinary Civil Court uader Section 35 of the Act In consequence of the abotition 
of the Small Cause Court and if before the commencement of its trial, the Civil 
Court acquires powers to deal with it as a Small Cause, Section 32, Sub- 
sechon (1) of the Act woald apply. This is so because if at the date of the trial 

- there was a Court of Small Causes in the locality competent to try the suit, 
- Section 16 of the Aot would take away the jurisdiction of the ordinary Courts 
to try the same. 

Application for Revision by the Defendants under Section 115 of 
the Code of Civil Procedure or in the alternative under Section 35 
of the Provincial Small Cause Courts Act, read with Section 107 of 
the Government of India Act. 


- Suit for recovery of money, 
The material facts appear from the judgment. 
Afr. Abinas Chandra Ghose for the Petitioners — ^ 
Messrs. Upendra Kumar Roy and Ramendra Chandra Roy for 
the Opposite Party, : 


* Civil Revision Case No. 28 of 1935, against the order dated 31st July, 1954, 
and the decision dated the 4th October, 1934, of the District Judge of Mymen- 
singh, reversing the judgment of Mr. J. P. Sen, Munasiff, 2nd Court, of 

-Kishoregan}, dated the goth April, 1934. 
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The judgment of the Court was as follows: 

This Rule has been obtained by the defendants against an inde 
of the learned Additional District Judge of Mymensingh dated the 
318t July, 1934 and algo against the judgment and decree of the 
Subordinate Judge of that place passed in Money Appeal No. 210 
of 1934. 

The point taken by the petitioners before me is that no appeal 
lay to the Court of the learned District Judge against the judgment 
and decree passed by Mr. J. P. Sen dated the 30th April, 1934. 
On considering the arguments advanced before me by the respective 
Advocates, I am of opinion that the position taken by the peti- 
tioners before me is sound. 

The relevant facts are these. The plaintiff opposite party 
instituted a suit for recovery ofa sum of Rs. 145 said to be due 
to him from the defendants. At the time when the plaint was 
filed, there was a Munsiff at Kishoreganj baving Small Cause Court 
powers up to the sum of Ra rgo. The suit was accordingly filed as 
a Small Caure Court suit and was numbered Small Cause Court 
Suit No. 2368 of 1933 and it was registered as a Small Cause Court 
suit. Subsequently, the officer before whom the suit waa filed was 
transferred to another place ani was succeeded by Mr. J. P. Sen 
who had powers to try Small Cause Court suits up to the value of 
Rs roo only. As there was no Court of Small Causes at Kishore- 
ganj then having jurisdiction to try suits of Small Cause Court 
nature, the value whereof exceeded Rs, roo, under the provisions 
of Section 35 of the Provincial Small Cause Courts Act, the Small 
Cause Court suit which I have mentioned above was transferred 
to the Court of Mr. J. P. Sen. If nothing further had occured, 
Mr. J. P. Sen would have tried the suit in his ordinary file a8 a 
Munsiff and bis decree would have been an appeslable one.” But 
certain other events occurred. They are, that before the hearing 
commenced, Mr. J. P. Sen was invested with the powers of a Small 
Cause Court Judge to try suits up to the value of Re. 150, At 
the date of the trial and et the date of the judgment, he had 
the powers to try this particular suit, which was originally 
instituted as a Small Cause Court suit. He gave effect to 
Ahe pleas taken by thé defendants and: dismissed the suit. The 
plaintiff made an application to the learned District Judge for 


_ -a reference to the High Court and in the said application he stated 


as he must state that the decree passed by Mr. J. P. Sen was not 
an appealadle decree, The learned Additional District Judge 
.before whom this application ‘came on for hearing, however, was of 
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opinion that an appeal lay before him and he converted the 
application for reference into. & memorandum of appeal ani 
transferred the cage to be decided on the merits to the Court of 
the Subordinate Judge of Mymensingh. The learned Subordinate 
Judge went into the merits of the case, reversed the finding of 
Mr. J. P. Sen and came to the conclusion that the plaintiff's claim 
was a valid claim and not barred by limitation. A decree was 
accordingly made by the seid learned Subordinate Judge. 

As I have already stated, the jurisdiction of the District Judge 
is questioned before me on the ground that the decision of Mr. 
J. P. Sen was & final decision, not open to challenge by way cf 
appeal For the purpose of deciding this question, some of the 
provisions of the Provincial Small Cause Courts Act has to be 
noticed. Section 3a, Sub-section (1) says that if a suit is tried by a 
Court invested with the powers of a Small Cause Court, the 
decision must be taken to be the decision of a Small Cause Court 
and the decree passed would be a final decree not subject to any 
appeal or revision save as provided for in the Provincial Small 
Cause Courts Act. Sub-section a of the said section then provides: 
“nothing in Sub-section (1) with respect to Courts, invested with 
the jurisdiction of & Court of Small Causes applies to suits 
instituted or proceedings commenced in those Courts before 
the date on which they were invested with that jurisdiction." 


This Sub-section (2) is in the nature of a groviso to Subsection , 


(1) of Section 32 and therefore its operation must be limited 
expressly to the cases mentioned therein. The plain mean- 
ing of this sub-section is that if a suit is instituted in the 
ordinary Civil Court or proceedings are commenced in sucha 
Court the subsequent investment of such a Court with the powers 


of a small Cause Court would not make the provision of sub-sec- | 


tion (1) applicable. The words “suits instituted or proceedings 
commenced” have a definite meaning. They mean, “ when the 
plaint is presented or the application is put in". If at that time 
there is no Court of Small Causes in the locality and the suit'or 
the application is filed in a Civil Court that sub-section would 
‘apply, even if the presiding Judge of the Civil Court be Jafer on 
invested with Small Cause Court powers Ifa suit, therefore, is 
^ instituted in a Court of Small Causes and if that Court is subse- 


quently abolished, the case will have to be sent to the ordinary _ 


Civil Court having jurisdiction under the provisions of Section 35 
“of the said Act. Ifthe Court to which the case is sent under 
the provisions of Section 35 of the said Act acquires before the 
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date of the trial the powers to deal with the said suit as:a Small, 
Cause Court suit, the provisions of sub-section (1) of Section 32 
would be applicable. This interpretation of the relevant sections 
to which I have referred receives considerable support from the 
provisions of Section 16 of the Act. The said section, namely, 
Section 16 says that a suit cognizable by a Court of Small Causes 
shall not be tried by any other Court having jurisdiction within 
the local limits of the jurisdiction of the Court of Small Causes 
by which the suit is triable, that is to say, if at the date of the 
trial there is a Court of Small Causes in the locality which could 
try the suit which is admittedly of a nature cognizible by a Court 
of Small Causes, the ordinary Courts would have no jurisdiction 
to try the same. 

My judgment, therefore, is that as Mr. J. P. Sen who tried the 
suit had the power at the date of the trial of a Small Cause Court 
Judge to try suits of a Small Cause Court nature of a value more 
than Rs, 145, his decision must be taken to be a decision of Small 
Cause Court Judge, under the law final and only open to revision 


:under Section 25 of the said Act. I accordingly hold that the 


order and decree complained of are w/fra vires and must be set 
aside. ` g 
The result is that the decree of the learned Munsif is restored. 
But inasmuch as the learned District Judge of his own motion 
converted the application made before him by the plaintiff for a 
reference to the High Court into & memorandum of appeal it 


“would be open to the plaintiff to move the Court if she is so 


advised against the decree of Mr. J. P. Sen under the provisions 
of Section a5 of the Provincial Small Cause Courts Act. It would 
be for the Court to which such an application is made to consider 
the said application on its own merits. s 

The Rule is accordingly made absolute but i in the circumstances 
of the case, I make no order for costs. 


| P. R. Ruls made absolute, 
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EL CRIMINAL, REVISION. 


Before Mr. Justice Syed Nasim Ai. 


HEMANTA KUMAR BANERJEE 


g. 
MONORAMA DEVL* 


Criminal Procedure Code, (Act V of 1898), Section 488— Claim for maintenance 
—' Child’, meaning of-Bay of the age of seventeen years, if entitled 
to maintenance. 

, À ‘child’? means a person who is Incompetent to enter into any contract 
or to en(orce any claim under the law f e. one under the age of 18 years. 
So a boy of the age of 17 years is entitled to maintenance within the 

meaning of Sectlon 488 of the Code of Criminal Procedure, 1898. 

Application for Revision under Seetion 439 of the Code of 

Criminal Procedure by the Applicant. 


The material facts appear from the judgment. : 
Mr, Sudhansu Kumar Mukerjet for the Petitioner. te 
Mr. Jitendra Kumar Sen’ Gusta for the Opposite Party. 


The following judgment was delivered : . 
GA. V, 
This Rule was issued uponthe Diatrict Magistrate of 24 Pargahas 
and the opposite party Monorama Devi to show cause why the 
order of the Police Magistrate of Alipore, dated the 21st August, 
1934, refusing the petitioner's prayer for exempting him from 
further payment of the monthly allowance for the maintenance of 


the opposite party's child, Sambhu Nath, under Section 488 of . 


the Code of Criminal Procedure, should not be s:t aside. 

' The fimt ground “urgei in support of the Rule is that Sambhu 
Nathisnolongera child within the meaning cfSection 488 of 

‘the Code of Criminal Procedure inasmuch as he is now 17 years 
old and is quite competent to earn his livelihood. It is argued 
by the learned Advocate on behalf of the petitioner that the child, 
as contemplated by Section 488, is an infant who has nof yet 
attained puberty. The word “ child " bas not been defined in the 
Criminal Procedure Code. In the absence of any ‘statutory defini- 
tion or anything to the contrary in the Act I am inclined to hold 


* Criminal Revision Case No. 1100 of 1934, against the order of S. N, Roy, 
Esq, Additional District Magistrate, Alipore, 24 Parganas, dated 28th August, 
1934, rejecting the application against the order of the Police Magistrate ot 
Alipore, dated 21st August, 1934. 
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that “child” is a person who is incompetent to enter into any 
contract or to enforce any claim under the law. Under the Indian . 
Majority Act a.:person who bas not attainéd the age of majority, 
that is, 18, is incompetent to contract and is therefore a child 
within the méaring of the section: see, Krishnaswami Ayyar ` 
v. Chandravadaga (1) and Mt. Shanoo Devi v. Daya Ram (2). 
I am therefore unable to accept this contention. 

The second point that was urged by the Advocate was that the 


"child is Bot now unable to mnintain himself and consequeritly 


the ‘petitioner is no longer bound under the law to maintain him, 
The learned Advocate argues that though the boy is now reading 
in the áchool, the petitioner is not bound tò keep him in the 
school, as Section 488 Criminal Procedure Code does not confér 


"pon the ‘child the right to better his prospects by staying in the 


school at the expense ofthe father. It was also argued that he 
is now sufficiently-grown up to earn his own livelihood by ‘working ` 
in some factory. It appears that the-boy was examined as a Colirt 
witness. In his deposition he stated as follows :—" I read in the — 
2nd clam of a High English School. K is out of the question 
for me to get an employment suitable to my status of life, as I 
am only a student of the and ‘class of a High School.” This 
statement was not challenged in the Gross-examination ‘by the 
petitioner. The petitioner was also examined as a Court witness. 
He did not in his evidence contradict the statement of the boy. 
Under these circumstances. I am not in & position to say that the 
boy, is now able to maintain bimeelf. The learned Advocate also 
contended that'there was no evidence in this case that the ‘boy 
ever made any attempt to get any employment and consequently 
it could not be said that he failed to get any employment. The 
petitioner as well as tho ‘boy belong toa Bhadraleka class, It 
cannot be expected that he would make an attempt to earn his 
livelihood by working as cooly, As be is now in the school the 
petitioner did not suggest either in his evidence or during the 
croseexamination of the boy that regard being had to the social 
position of the petitioner as well as of the boy it could be expected 
that at this age the boy would be able to find a suitable. employ- 
ment, even if be made any attempt in that direction, This conten- 
tion has therefore no force. 

The Rule is accordingly discharged. 
P, Re Rule discharged, 

Q) Cora I. L. R. 37 Mad. 56s. l 

(a) ÀÁ.LR. ( 1933 ] Lahore. 1026, 
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SARODA SUNDARI DHUPI AND ANOTHER.* 


Bengal Tenancy Act, (Act VIII of 1885), Section 181, applicability of—' Kama 

chakran ' land, meaning of— Service tenures, incidents of — Misconsiructien 5 

of words of document, if a question of law—Court, tf justified to make a 

nen case at the appellate stage. 

The description of a plece of land in the settlement papers as “ Karsa 
Chakran "' does not necessarily mean that it isa holding burdened with sbevice ; 
it at least means that the lands constituted a service tenure, the character of 
the lands belog agricultural. ; - 

If the words of a document are misconstrued that wenld not be a question 
of law. 

Section 181 of the Bengal Tenancy Act protects the iócidents» of service 
tenures from being affected by the, other provisions relating to the acquisition. of 
occupancy rights or other rights under the Act. 

When laod is held really in Heu of remuneration for service, one of the. inci- 
dents.of such a tenancy would be that on refusal to render the service the land- 
lord will have a right to the land. This right is specially protected by Section 
181 of the Bengal Tenancy Act. . 

That section has however no application to a case between the service tenure- 
holder and hís tenants. 

Semble: The expression "service tenme” in Section 181- of the Bengal 
Tenancy Act covers the case of service raiyati. 

Anup Makto v. Mita Dusadh (1) explained 


' A Court bas no jostl cation to make a new caso for the defendants. anda 
cas 5 Inconsistent with the defence at the appellate stago: i 


Appeal by the Plaintiffs. ` 

Suit for recovery of possession. - 
The material facts.appear from the judgment. 
Mr. Rajendra Bhusan Bakshi for the Appellants, `` 
Mr. Abinas Chandra Ghose for the. Dopongena, ' 


* Appeal from Appellate Decree No. 1630 of 1932, against the decree of 
Babu Thakurdas-Banerjee, Subordinate Judge, 1st-Court, of Bakargan], dated ‘the ` . 
ath April, 1532, modifying that of -Babu Amulya Kumar Guha, Munsiff, sth" 
Court, Barisal dated the 17th June, 1930, = 

(1) (1933) L. R. 61 L A. 9357759 C. D. J..147. e; 
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The judgment of the Court was as-follows : 

This appeal is on behalf of the plaintiffs in a suit for recovery 
of possession. Plaintif} case is that the lands in suit were made 
over to the defendants to be held by them in lieu of service to 
be performed by them, the nature of the service being wasbing 
of the clothes of the plaintiffs. The land in suit is plot No. 504 
and is admittedly the land used for the purpose of growing crops. 
The plaintiffs, T may state, are the proprietors of Taluk No. 900, 
Nos x to 3 baving 34rd share therein and Nos. 4 to 7, the 
remaining 4rd share. Of tke three defendants who are washer- 
men by caste, only defendant No. 1 put in a contest. Her only 
defence appearing from the written statement was that plot 
No. 504 along with plot No. 503 constituted an ordinary tenancy 
held under the proprietors of Taluks Nos. goo and 728 at a cash 
rent of Rs, 3 per year. Her case was not that though she and the 
other defendants had to render service to the landlords, the plain- 
tiffs, the lands were only burdened with service. 

Both the Courts below have held that plot No. 504 appertains 
to Taluk No. goo alone and the story of the defendant that she 
held plots Nos. 503 and 504 at a cash rent under the proprietors 
of Taluks Nos. 907 and 728 is a false one. The Court of first 
instance held that it was really a service tenure and inasmuch 
as the defendants have refused to perform the service, plaintiffs 
are entitled to as possession. In that view of the matter the 
learned Munsiff decreed the suit. 

Defendant No. 1 preferred an appeal to the Subordinate Judge. 
The learned Subordinate Judge agrees with the finding of the 
learned Munsiff that the land in suit appertains to Taluk No. 900 
alone and that the defence of the defendant No. r that it along 
with plot No. 503 constituted an ordinary holding under the 
proprietors of Taluks Nos. goo and 728 ata cash rent of Rs, 3 isa 
false one. But the lower appellate Court starts for the defendant 
No. 1 acase which she never made in her written statement—a 
cage of which there is no indication either in the judgment of the 
trial Court. The learned Subordinate Judge held that although 
no cash money was payable for the occupation of plot No. 504, 
the defendants had to render service for being allowed to remain 
in occupation of the same, ‘These services he held were, not the 
sole ‘consideration ‘for their occupation, that is to say, he held that 
the land in suit was only burdened with service. For the purpose 
of coming to this conclusion he relied upon an entry in the record 
of rights which was put in by the plaintifs for the purpose of 
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establishing their title to the lands in suit : The entry shows 
that plot No. 504 is included in Taluk ‘No. goo of which the 
plaintiffs are the proprietors and the defendants are in possession. 
The nature of their interest is deacribed by two words, “ Xarsa 
Chakran.” The learned Subordinate Judge interprets these words 
to mean a holding burdened with’ service. I do not agree with 
the interpretation put by the learned Subordinate Judge on 
this entry. If that entry bas any meaning, it means that the 
lands conatituted a service tenure, the character of the lands being 
agricultural lande. I am not, however, b sing my judgment upon 
the interpretation put upon the words * Karsa Ghakran.’ It may 
be that these words may bave been misconstrued but that would 
‘not be a question of law. I do think that the judgment of the 
learned Subordinate Judge cannot be‘ supported because he had 
no justificition to make at the appellate stage for the defendants 
not only a new casa but a case inconsistent with the defence as 
put forward in the Court of first’ instaáce, a defence which has 
been negatived both by the trial Court and by the lower appellate 
Court. : 

Mr. Ghose who appears on behalf of the respondents seeks to 
support the decres of the learned Subordinate Judge on a ground 
not mentioned in the judgment but as it is a pure question of 
law I have allowed him to argue it. Mr. Ghose relying up n the 
case of Anup Mahto v. Mita Dusadh (1) says that inasmuch as 
the lands which are in cccupation of the defendants are agricul- 
tural lands actually culdvated by them, the defendants cannot 
be ejected, they having acquired occupancy rights therein although 
the lands were held for the purpose of rendering service. He 


says that although it may be that the lands were held in lieu of , 


remuneration for the services still the character of the lands being 
agricultural lands and inssmuch as the defendants are themselves 
cultivating the same they bave acquired occupancy rights, 

I do not see how the said decision of Sir John Wallis in 


Anup Maki; case (1) belps Mr. Ghose, There, the plaintiffs 


held the lands under a service tenure. They had let out the 
same to certain cultivators who were the defendants, Later on, 
they instituted o suit for possession against the defendants. 
The defendants set up & plea that they had acquired occupancy 
ight. The Privy Council held reversing the cecision of the 
Patna High Court that the defence was a valid defence, that is 
to say, although the plaintiffs held the lands as a service tenure 


(1) (1933) L. R. 61 I. A. 933 59 C. L. J. 147. 
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they had -let out the lands to the defendants who were agricul 
turigts, the defendants had acquired occupancy. rights-and there 
was nothing in Section 181 to prevent the acquisition of occupancy 
rights by the defendants. That was a case. . Where g question was 
raised: Letween the service. tenure-holder and Jis tenants, Tt was 
nota case- between. the service tenure-holder and. is landlord. 
Section 181 of the Bengal Tenarcy Act in-express terms protects 
the incidents of service tenures (rom being afleeted by the provi 
sions in the earlier portion of the Bengal Tenancy Act by which 
occupancy orother righty are to be acquired. It ig one of .the 
incidents -of . gervice-tenure, that is to say, where the land is held 


really in lieu of 1emuneration for services, that on refusal to 


tender the services the landlord has a right to resume. This 


` right is -specially pr.tected by the provisions of Section 181 of 


tbe Bengal Tenancy Aci—no matter whether the lands are agricul- 
tural or not and no matter whether the defendant, the man who 
is holding on service-tenure actually cultivates it or mot. In thig 
view of the matter, I do hold that there is no substance in this 
contention. 

The result is that I set aside the judgment and decree of the 
learned Subordinate Judge and restore those of the learned Münsif; 
The appeal is accordingly allowed with costs to the plaintiffs 
Birmughont : 


RARO |” Appeal allowed. 
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PRESENT: Lord Tomtin, Lord ‘Russell of Killowen and Sir Zanaist 
Sandarson. r 


RAI SAHIB PANDIT CHANDRIKA PRASADA 
pr D. a 
THE BOMBAY, BARODA AND CENTRAL'INDTA ^ 
RAILWAY COMPANY. f 


[ ON APPEAL FROM THE COURT OF THE JUDICIAL Coxanssto¥ss, 
AJMER-MERWARa, Ajram] 


, Landlerd and Tenani— Estoppel — Indian Evidence Act, ( I of 1872), Section 
116—Indian Limitation Act (IX of 1908), Sch. I. Article 139— Tenant 
allowed to hold over after expiry of lerm of lease —Adverse possession. 

A tesant holding over after the expiry of the Jease cannot, in a suit by the 
lessons (a railway company) to recover pdzséssion, take the objection that the 
duit is iniscóocelved, and-that the daly persons who could grant a lease were"X, 
Y and Z, and that, !f there war anybody who could recofer posssision ùf the 
land, it must be X, Y and Z : M n 

Huld, further, that In the present caso, ‘the lense under the téfts of Which 
admittedly the defendant-teaant went into and continued in possesion was ‘in 
form a lense by the railway company, (i e. the plaintiffs), and the defendant was 
estopped from disputing his lessors’ title so long as be remained in possession 

under an agréement which he had made with them * E 

“Where a tenant was in possession under a lease dated the ist lanua, 1911 
expresaed to be for one’ year, and after the expiration of the term he was allowed 
by the! landlord to continue in Possersion as tenant upon the sanie terms ; 

Held, fhat the fenant’s possession as from the ist January, 1912 (i e. the 
date of the expiration of the term of the’ lease) was nòt advérse so as to cause 
limitation to run against the landlord, under artile 199, Limitation Act, from 
that date ; and that a suit brought by the landlord on the rath April, 19294 for 
the recovery of the property was not,-therefore, bured by limitation. 


Appeal No. 4 of 1934 from an appellate decsóe “of -the Judicial 
Commissioner of Ajmer-Merwara, dated the and, January, 1937 


Dunne K., C..and Khawsbatia' for the Apgellant. 


DeGriyther K.C. and Wallach for the Responcehts, were not 
` called on-to-ürgue. 


Their Lordships’ judgment was delivered by 
Lord Tomlin :—This is an appeal from a decree-of the Jadicial 
Commissioner of Ajmer-Merwara in a suit in which the reepondents, 


* Sec Section 116 of the Indian Evidence Act— x. J. R. 
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the railway company, sought to recover certain land and buildings 
thereon in the possession of the appellant. Before the Subordinate 
Judge the railway company obtained an order for possession on 
certain terms which involved the payment to tbe appellant of 
a sum of 2,446 rupees 8 rnnas On appeal, ihat order was ' 
reversed and -the suit was dismissed by the District Judge. 
A further appeal was taken to the Judicial Commissioner when, 
in its turn, the judgment of the District Judge was reversed and 
an order for possession was made on terms which involved payment 
to the appellant of a sum of 5,000 rupees. 

The circumstances of tbe cate are unusual-and are shortly 
these. In :89r the railway company, who occupy certain 
Government land for tre purposes of their railways, formulated 
and put into operation a scheme fcr housing certain of their 
employees on part of such land. The icea seems to bave leen 
to form a village community consisting of the workmen in the 
company’s employment on the land in question. The land was 


_ to be leased at ground rents by the railway company to the 


workmen, .who were to build their own houses with money lent 
them by the company and recoverable by monthly instalments 
with interest.. There was to be a committee, with the carriage 
and wagon superintendent of the railway company as chairman, 
and through that committee the affuirs of the community were 
to be managed..; It seems to have been part of the scheme, at 
any rate as it was put in practice, that, when a workman ceased 


` to beemployed by the railway company, by reason of death or 


otherwise, possession of bis holding had to be given up but he 
or his representatives received a payment in 1espect of the 
building which he had put upon it, 


In January of 1899 the appellant, who -was in the employ 
of the railway company, but in a grade somewhat superior to 
those of the other occupants of these boldings, acquired certain 


` plots and paid, in respect of the buildings which had been erected 


thereon by the previous occupiers, a sum of 1,363 rupees 11 annas. 
He went into possession and remained in possession for a number 
of years upon terms which are to be found in certain annual 
leases from the’ railway company executed by him, although in 
fact, they do not seem ever to have been executed by the railway 
company. It is not, however, disputed that he was in possession 
upon the terms of those documents. Theré are four of them in 
the record. They are each expressed to bea lease fora year. 
The earliest is dated the rst January, r902, and the others are 
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dated the ist January, 1906, the rst January, 1907, and the 
1st January, rg11, the lease of the rst- January, 191r, seems to 
have been the last He undoubtedly remained in possession 
after the 31st December, 1911, upon the game terms, He, in fact, 
remained in possession till 1923; but between the rst of January, 


1912, and 1923, certain events happened Which led up to this 
action. 


Before these events are described attention should be called 
to such of the termsof the leases as seem to be material. The 
lease taken for reference is that of the- rst January, igrr. 
"There seems to be no difference between the leases so far as the 
material parts are concerned. It is expressed to be between 
the superintendent of the carriage and wagon department of the 
-railway company on bebalf of the railway company of the one 
part and the appellant of the other part. Under clause 1 the 
company agrees toletand the tenant agrees to take the land in 
question from the rst January, rgrr, at the monthly rent of 
12 annas during the term. Under clause a, the tenant is prohibited 
from assigning, underletting, or parting with the lease without 
the written consent of the superintendent. In clause 3, which is 
' the critical clause, there is this provision :— 

“Tn case the said tenant shall die or leave the service of the 
said company from any cause whatever during the continuance of 
the term hereby granted the said term shall immediately cease and 
determine and the said company shall take and pay for to the said 
tenant his heirs executors or administrators the value of the said 
'messuage or dwelling house and buildings onthe said land ata 
'pricb to be fixed by the said superintendent, whose decision as to 
“the price or value of the same shall be final.” 


The first observation to be made is that, assuming the term 
comes to an end by reason of the death or departure from the 
service of the company of the tenant, there seema to be, on the 
language of clause 3, nothing to justify the retention of the land 
by the tenant after the expiration of the term, on the ground that 
“he has not actually been paid the value of the meesuage, , There is 
no doubt an obligation on the railway company to pay the value 
' of the messuage in accordance with the terms of that clause, but 


it does not seem to be a condition of his giving up ee 


_ the land that he should be first paid. _ 


It ought to be said that the payments which he made: — 
, his tenancy in regard to rent were always made in fact to the 
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village committee, of which the superintendent was chairman, both 
before and after the axpiration of the last of the leases, 

In fact, he remained in possession until 1923; but in 4916 ' 
he ceased to be employed by the -rajlway company, and, upon 
that, notice was given to him to.surrender his holding under the 
terms of the clause, and the superintendent of the. carriage: and 
wagon department proceeded to make a valuation for the 
purposes of the clause. That valuation came out at the figure 
which is mentioned in the judgment of the Subordinate Judge, 


upon payment of which he was ordered to surrender the land, 


namely, 2,446 rupees 8 annas 

The appellant objected to the amount of the valuation as 
being insufficient and he cffered by way of compromise to accept 
5,000 rupees. That was not acceptable to the railway company, 
and there followed for some years a series of negotiations, in the 
course cf which various proposals for settlement of the dispute 
were suggested, most of them being impossible to carry out for 
various reasons ; but during the whole of that time the appellant 
was allowed to remain in posession til 1923 on the terms of 
continuing payment of the ground rent. 

In 1924 the suit was launched by the railway company to 
recover possession. As already indicated, the Subordinate Judge 
gave judgment in favour of the railway company for possession 
upon payment of the sum which had been fixed as the value by the 
superintendent. 

It should be mentioned that before 1915, between the date 
of his original occupation of the premises and rgrs, the appellant 
had made additions to the buildings on the premises, and again, 
between 1920 and the date when the action was commenced, he 
bad made certain further additions. i 

When the cass came ‘before the District Judge the District 
Judge reversed the judgment of the Subordinate Judge ani 


; dismissed the suit as barred by the statute of limitations, taking 
the view that, on the rst January, 1912, after the expiration of 


the last of the leases, the appellant had been in adverse possession, 
and that-article 139 of the statute of limitations began to run 


` against the railway company from that date, and that, accordingly, 


onthe rath April, 1924, when the suit was commenced, the full 
period of twelve years had run and the suit was barred. > 
The Judicial Commissioner ‘has taken a different’ view. 


. He thought that, because the appellant was Clearly in occupation 


after the rat January, 1414, as tenant upon the terms of the lease, 
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the statute did not run, He also took the view that the railway 
company were entitled to possession, but that the sum which they 
ought to pay to tbe appellant for the value of the buildings was 
‘the sum’ of s,ooo rupees, and he made, an order for delivery of 
possession on payment of that sum, also giving to the appellant 
an opportunity of removing additional buildings which he had 
erected on the premises after 1920 and before the suit was com- 
menced. With regard to the buildings which he had added after 
his original entry and before 1915, the Judicial Commissioner 
regarded these as proper to be included in the valuation and to be 
covered by the 5,000 rupees, 

He arrived at the 5,000 rupees in this way. The superintendent 
of the carriage and wagon departmert, in making his valuation, had 
‘made it on the basis of taking the first cost of the buildings and 
allowing a moderate sum for depreciation, but he had excluded 
from his valuation certain additions made by the appellant before 
1915 which he regarded as unnecessary additions, out of keeping 
with the rest of the property, and he held that the appellant ought 
not to be allowed the cost of those. l 

The Judicial Commissioner took the view that the superinten- 
dent had adopted the proper principle of valuation, but that he was 
wrong in omitting the particular items which he had omitted. Two 
of those items had been mentioned and accordingly the Judicial 
Commissioner added those to the superintenden!'s total That 
brought the total up to 3,343 rupees, 8 annas. He then said that 
there was not any evidence with regard to other items, and that it 
was obvious that the proper sum must lie somewhere between 3,343 
rupees, 8 ànnas and the 5,000 rupees which the appellant 
had offered to take at the time when he ames the figure of the 
valuation. 

' Their Lordships think that the Judicial Commissioner was 

not correct in treating the letter in which the appellant offered to 

take 5,000 rupees as an admission that 5,0co rupees was the 

proper figure, because it is plain on the language of the letter that 

he was offering to accept that sum asa matter of comproimise ; 

but that misreadiog of the letter does not appear to` affect the 
. questions which their Lordships bave to determine, 

The points which have been made by the appellant before 

their Lordships’ Board are these, First of all, it is said that the 
- suit is misconceived ; that the only persons who could granta 
lease were the village committee, and that, if there was anybody 
- who cauld recover possession of the land, it must be the village 
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. committee. That point seems to their Lordships to be a hopeless 


one. In fact, the leases under the terms of which admittedly the 
appellant .went into and continued in possession are in form 
leasea by the company acting through their agent, the superin- 
tendent. The position of tbe appellant must be that he cannot 
‘dispute bis lessors’ title so long as he remains in possession under 
‘an agreement which he has made with them ; and not only that, 
but in their Lordships view, it is quite obvious that so far as 
the scheme was concerned, if that is to be looked at at all, the 
railway company, who did not own the land but were only 
cccupants of Government land for the purposes of their underta- 
king, never made over the land to the village committee. The 
village committee bad no title to-it; the village committee was 
merely ac'ing as the agent of, the railway company in managing tbis 
settlement, which the railway company had created. Therefure, 
‘that point fails. 

The next point is the one accepted by the District Judge, 
namely, that the appellant was in adverse posession as from the 
“rat January, 1912, and therefore the statute has run. In their 
Lordships’ view, that is an impossible contention. It is quite plain 
that, long after the ret January, r9ra, this appellant continued in 
„possession as tenant on the terms which are found expressed in 
the leases, and there is no period of time from which it can be said 
thatthe statute ran so as to debar the respondents from their 
remedy for the recovery of the property. 

That leaves only the question of amount. So far as that is 
concerned, as their Lordships understand the argument it is put 
in this way: The superintendent ought really to have ascertained 
the replacement value, and the replacement value would have 
worked out at something like 9,000 rupees, or 11,000 rupees, those 
being the figures which were respectively suggested as the replace- 
ment value by the representative of the appellant in r917 and by 
the representative of the railway comípeny in 1922. In thelr 
Lordships’ judgment, replacement value is an impossible basis for 
the valuation, and they are of opinion that the Judicis] Commis- 
sioner was right in approving the principle upon which the superin- 
tendent acted in bis valuation, j. e., first cost, less depreciation, and 
in including the particular items which the ieee had 
omilted. 


That being so, the queation is whether the Judicial Com- 
missioners decision in regard to the 5,000 rupees can be im- 
peached, It was never suggested in the Courts below, or, indeed, 
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before their Lordships’ Board, that the Judicial Commissioner was 
not justified, when he found an error in the superintendent’s valua- 
tion, in correcting it. It waa not suggested that he ought to have 
sent the matter back fora fresh valuation, and he was not invited 
to send it back fora fresh valuition ; and in the appellant’s case 
before this Board the fact that he did not do so is not raised as 
a matter of objection atall, ‘Therefore the only question is; 
Can it be said that the Judicial Commissioner has not awarded 
enough to the appellant when he fixed the figure of 5,000 rupees ? 
In their Lordships’ view there is nothing to support the view that 
that amount is insufficient. Counsel has not pointed to any evi 
dence or any circumstance which, when once the principle cf 
replacement value has been displaced, would justify any finding to 
the effect that 5, ooo rupees was insufficient, 


In those circumstances, it seems to their Lordships that the 
appellant has faile3 to make out that the Judicial Commissioner 
erred in the conclusion at which he arrived ; that the appeal must 
fail, and must be dismissed with costs. 


Their Lordships think that the appellant should be allowed 
three months from the date of the Order in Council in which to 
remove that portion of the buildings which was erected after 
1920, 

Theit Lordships will humbly advise His Majesty accordingly. 

H. S. L. Polak & Co: Solicitors for the Appellant, 

Solicitor, India office; Solicitor for the Respondents. 


K. J. X. Appeal dismissed, 
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Present: Lord Tomlin, Lord Russell of Killowen and Sir Lancelot 
Sanderson. 


SAILENDRA NATH DAS AND ANOTHER 


v. 


SAROJ KUMAR DAS AND OTHESS. 


[ ON APPEAL rox THE HIGH COURT OF JUDICATURE AT FORT 
WILLIAM IN BENGAL. | 


Priey Council Practice—Concurrent finding of fact—Misconstruction of 

documents. . 

Semble: The Privy Council is competent to go behind the concurrent fiad- 
Ing of fact by the Courts in India that certain property which stood in the name 
of a Hindu widow was held by ber as berami for ber deceased husband, when 
that finding has been reached in fact upon a misconstraction of the relevant 
documents in the case. . 

Hild, however, that in tbe present case, oo the true construction of the 
document in question, the Courts in India were right in coming to the conclu- 
sion that the property was held by the widow as bexami for her late husband. 

Appeal No. 65 of 1933 from a decree of the High Court, 
Calcutta, dated the 3rd July, 1931. which varied a decree of the 
Subordinate J udge of 24 Parganas, dated the sth December, 1927. 

The facts of the case are set out in the Board’s judgment. 

The parties were Hindus governed by the Dayabhaga Law. 


Dunne, K. C. and Hyam for the Appellants, 
DeGruyther, K. C. and Pringle for the Respon7ents. 
Their Lordships’ judgment was delivered by 


Lord Tomlin :—This is an appeal from a decree of the High 
Court at Fort William in Bengal varying a decree of the Subordinate 
Judge in a suit in which the respondents (the plaintiffs) were 
seeking, against the two appellants and other defendants, certain 
declarations of title in regard to properties and to have a partition 
of the estate of which they alleged those properties were part. 

The state of the family, with the affairs of which this siut is 
concerned, is. this: One, Haralal, who died in 1874, bad three 
sons, Mahendra, Narendra (who was a defendant) and Kedar. 
Kedar diei in October, 1918, leaving two sons, who are the 
defendants in the suit and appellants before their Lordships. 
Mahendra died on the arst November, 1902, leaving a widow, 
Anandamoyi, who was a gm jorma defendant in the suit, but 
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has since died, and a number of cbildren, of whom three were 
daughters and one was a son. The son was Kalipada. On the 
death of Mahendra, Anandamoyi became the guardian of Kalipada. 
Kalipada died on the 26th September, 1909, and thereupon Ananda- 
moyi took out administration in respect of the estate of Kalipads, 
and, as his administratrix, became representative of the estate of 
Mahendra. Anandamoyi had a limited interest in the estato of 


Kalipada, who was the heir to Mahendra, and, tubject to that. 


limited interest, the estate of Kalipada belonged to respondents 
Nos. 1-3, who are children of sisters of Kalipada. 

Before her death, which occurred on the 19th November, 1932, 
namely, on the 8th August, 1923, Anandamoyi had surrendered 
her limited interest to respondents Nos. 1-3. 

There are three tnatters the subject-matter of the present appeal. 
These matters do not cover all the grounds covered by the decrees 
in the Courts in In liz. 

The first point relates to property which is called No. 1, and 
the nature of the point is this. The property stood in the name 
of the widow of Haralal, and the question was whether it was 
part, of Haralal’s estate, so that one-third of it belonged tò the 
estate of Mahendra, or whether it was part of the estate of the 
widow of Haralal; in other words, whether she held it as ženami 
for Haralal or not. “Both the Courts in India bave held that the 
property belonzed to the estate of Haralal, but it is said that, 
although in on2 sense that is a concurrent finding of fact, it has 
been reached in fact upon a misconstruction of the relevant docu- 
ment, The relevant document is dated the 27th August, 1894, and 
is a deed signed by Haralal’s widow by which she released her 
interest to her three sons, Mahendra, Narendra and Kedar. It is 
in these terms :— 

"I have been in possession of the lands and buildings with all 
rights and appurtenances thereto, which my husband, Babu Hatalal 
Das, acquired during his lifetime, in my own name with my Nij 
funds given by him for the purpose of my maintenance and religi- 
ous rites; and my acts are being performed, carried on with the 
profits, that is, rents, etc, thereof. My husband is Cead, . You, 
three brothers, enjoy the profits of the immovable properties that 
stand in his own ‘name by -possessing the same in equal shares 
as bis heirs. There is no other heir besides you three brothers. 
I cease to have any claim to the profits of the properties that stand 
in the name of my husband, the late Haralal Das, and which are 

enjoyed and possessed by you three brothers, as charge for my 
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P maintenance and religious rites, etc., save and except in the proper- 


1935: ties that stand in my own name and enjoyed and possessed by 
Sailendra Nath Das XÈ If I put forward any claim to profits arising out of the 
UI : properties that stand in my-husband’s own name, it will be null and 
RENS void." : : 

Tord Tomlin. Now the question is whether on the true construction of 
that document the widow of Haralal in effect admitted that the 
property was property which belonged to Haralal, subject to her 
fights for maintenance and religious rites, so thet-in effect she 
held it as denami for his estate? There is, in substance, nə other 
material than this document upon which a conclusion can be 
reached. 

The Courts below hava come to the conclusion that on the 
language of this document the property was held by the lady as 
enami for HaralaL Their Lordships are of opinion that the 
language of the document is consistent only with that view, 
especially having regard to the latter portion of the instrument, 
where the phrase occurs: “I cease to have any claim to the 
profits of the properties that stand in the name of my husband, 
the late Haralal Das, and which are enjoyed and possessed by 
you three brothers, as charge for my maintenance and religious 

` Tites, étc., save and except in the properties that stand in my own 
name and enjoyed and possessed by me."' It seems to their 
Lotdships that that language can only mean that all the pro- 
perties were the properties of Haralal, subject only to the right 
ofthe widow to miiatenance-and charge for religious rites, and 
that she was releasing herinterest in the properties that stood in 
Haralal’s own name, while still retaining her right to be main- 
tained and have the expenses of religious rites provided for out 
of the property which had been placed in her name by her husband. 

In their Lordships’ opinion, the appeal on this point fails, 

Now the second point arises in connection with two properties, 
one known as 62, Police Hospital Road, Calcutta, and the other 
known as 24, Police Hospital Road, Calcutta. The case in regard 
to these two properties is shortly this: Anandamoyi, as adminis- 
tratrix of her son, Kalipada, made application in the District 
Court for leave to sell his shares of these properties for payment 

l of certain debts. She first applied on the 2oth December, rgi7, 
and she then stated that Mahendra, that is, her deceased husband, 
had died, after having incurred a vast amount of debt due to 
different creditors, and amongst the creditors were Kedar—that 
is, one of the brothers of ker husband—for the sum of Rs, 14,057- 
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9 annas, and Provabati for mortgage debt, principal and interest, 
Rs. 6,706-a annas-5 pies ; and she sthted that if the creditors sued 
to obtain decrees and put up the properties of the deceased to sale, 
then valuable properties would be sold for small values, and sub- 
stantial loss would be caused to the petitioner. ' 

On that there was no order, and she was directed to submit 
accounts for the period of her administration and to explain how she 
proposed t> deal with other debts. 

In consequence, on the sth June, 1918, she presented another 
petiion in which she gave a fuller account cf her busband’s debts, 
and made a more far-reaching proposal The application states 


that Mahendra contracted debts from different creditors, that ` 


over and above the debts already paid off ont of the debts due 
to the above creditors, the total sum of Rs. a9,629-1 anna- 
TO pies was the debt due from the estate of the aforesaid deceased, 
namely, the sum of Rè. 14,008-7 annas*4 pies, due to ‘Kedar, 
the sum of Rs, 7,052-4 annas due to Provabati, andthe sum of 
Rs. 8,568-6 annas6 pies due to Mukerji and Chatterji Then 
she referred to her previous application and said that there wes 
a mortgage decree for the sum due to Mukerji and Chatterji ina 
suit in the Court of the Subordinate Judge of the district, which 
was passed on the roth November, 1914, and that the sum of 
Rs. 8568-6 annas-6 pies was -a debt due from her husband, 
Mahendra, being the moiety of tbe decretal sum, including interest 
up to date, and that the Gecree was about to be put into execution. 
'Then shesail thatit was necessary to sell the Police Hospital 
Road properties and anotber property, otherwise the amounts 
due to the creditors would be increased by interest, and valuable 
properties would be sold away in liquidation and serious loss 
would be occasioned. i 

Then with regard to No. 62, Police Hospital Road, she said 
that other purchasers were not willing to purchase the same, and 
that Kedar, who was the creditor fir Rs, 14,0co odd, was ready 
and willing to purchase the petitioners own share in the said 
property at its highest price of Rs 5,000. 

With regard to 24, Police Hospital Road, she said that Kedar 
was willing to purchase this also for R& 5,333. 

Next she referred to another property known asthe Abad pro- 
perty, and said that Narendra was ready and willing to purchase 
it for Ra. 15,000. Then she seid that her own maintenance could 
be met out of the income of the properties left, free from incum- 
brance, besides the three properties aforesaid, and that the whole of 
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Bets tke debts due to the aforesaid creditors would be paid off with the 


1935. sale proceeds of the properties. 
Siitendra Nath Das Then she prayed that the court would be pleasei to grant 
Y permission to sell the Pclice Road properties and the Abad 

property. 
That application was referred tothe reporter, and he in due 
course made his report on the 17th June, 1918. He refers to the 
. fact that as the result of her first application Anandamoyi had 
been ordered to submit áccounts, and that he had been directed 
to report. Then he refers to the debts which had been mentioned 
by Anandamoyi, amounting to Rs. 29,629-1 anna-6 pies, and then 
states the further petition for permission fo sell, which coveréd 
the Abad property, proposed to be sold for Rs. 15,000, and that he 
had, again, been directed to report. Then he says this: “It is 
proposed that the one-fourth share of the property No. 1, and the 
one-third share of the property No. 2” (those are the two pro- 
perties which, constitute the matter under the second head of 
the appeal) "will be sold to the co-sharer Kedar for Ra. 10,333, 
and that the one-half: share of the Abad property—that is, the 
property No. 3—will be sold to Narendra for Rs. 15,000; it is 
further proposed that with the consideration money received 
from Kedar his dues will be paid off” (that means the Rs. 14,000 
^ odd) "and that with the consideration money received from 
Narendra the debts due to Provabatiand tte debt due to Mukerji 
and Chatterji will also be paid off. ? 

' Next, be says that the debt to Kedar is Re. 14,0087 annas 
4 pies—that is the sum which is mentioned in the second petition 
—but the consideration to be paid by him is Ra, 10,333. "Then 
he proceeds as follows: “I told the pleader that the price of the 
properties should be more. The pleader explains that the 
municipal assessment will.show the price to be not more than 
that offered and that the property is undivided, and that there 
is the idol established in premises No. 62, Police Hospital Road, 
which is also her only family residence, and that the creditor 
Kedar, who is the purchaser also, will not press for the remainder 
of the debt and will give a remission. So I think this value may 
be‘ accepted.” He further points out that as regards the Abad 
property Rs. 15,000 will not cover the total of the two debts, which 
is Rs, 15,620-ro onnas6 pies, and says that he had asked the 
pleader to raise the price of this property to Rs. 15,621, so that 
thé two debts may be fully satisfied. “The pleader informed (ste) 
that under the circumstances the purchaser, who is a co-sharer, 
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has agreed to raise it as suggested.” He concludes as follows: 
“ There is no possibility of paying off the debis from the small 
income of the estate. Under: the circumstances, permission may 
be granted to sell one-fourth share of premises No. 62, Police 
Hospital Road, for Rs. 5,000, and one-third share of premises 
No. 16a, Lower Circular Road for Rs. 5,333 to the co-sharer 
Kedar on condition that the debts due to bim be satisfied in full 
as proposed and to sell the half share of lands"—that is Abad 
land—“ for Rs. 15,621 on condition that the debts due to the 
estate of 'Provabati ani Mukerji and Chatterji be paid in fuil 
and on condition that proofs be filed within three months," 

As the result of that report, on the same date, the 17th June, 
1918, an Order was made in these terms: 

“Permission is granted to sell one-fourth share of premises 
No. 62, Police Hospital Road, for Rs. 5,000, and one-third share 
(5 Cottas 5 Chittaks r5 sq. feet) of the easternmost bare land 


Measuring 16 Cottas of premisss No. 162, Lower Circular Road - 


With brick-built boundary wall and a one storied house, &c., for 
Rs. 5,333, to the co-sharer Kedar Nath Das on condition that 
the debts due to him be satisfied in full as proposed and to eell 
the half share of lands 1,472 Bighasin Mouzas Gopalpur, Arapunch 
and Gillender Abad, Thana Baruipur and Sonarpur for Rs. 15,621 
on condition that the debts due to the estate of Arka Prosad 
Ganguli and Keshab Chandra Mukherji and others be paid in fall 
and on condition that proofa be filed with.three months.” 


On the 3rst July, 1918, in pursuance of the order, the share 
in No. 62 Police Hospital Road, was conveyed to Kedar by 
Anandamoyi, the consideration being expressed to be Rs. 5,000. 
Tt recites what had taken place in regard to the matter. Apps- 
rently the conveyance of the other property was not executed 
until a later date, namely, the 3rd December, 1918. In the 
meantime, on the arst October, 1918, Kedar had died, and, 
therefore, the parties to this second conveyance were his sons, 
the present appellants, It was made between Anandemoyi on 
the one part, and the appellants on the other part, and it conveyed 
to them the share in the property, No. 24, Police Hospital Road. 
In the course of that conveyance it recited that the sons and 
heirs of Kedar had requested tbe vendor to sell and convey to 
them the one-third share in the premises for the sum of Rs. 5,500, 
to be appropriated in full of the balance of the said debt of 
Ra. 14,008, and that Anandamoyi had agieed to execute the con- 
veyance; and the indenture witnessed that in consideration of 
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Rs. 5,333 being in full satisfaction of the balance of the debt 
retained by the purchaser, Anandamoyi conveyed and confirmed 
unto the appellants the property in question. 


Now it appears from the order paper that after those con- 
veyances had been executed, the matter came before the Court 
again for proof of the due satisfaction of the debt,-and that on 
the rrth April, 1919, the translator reported on the matter, and 
that the permission for the sale of the shares in the two Police 
Hospital Road properties on the terms which hid already been 
sanctioned was confirmed. The report is of some importance, 
because it refers to some documents with reference to which 
sometbing wil have to be said later. It says: “The first two 
properties were sold and the purchasers have put in the sale 
deeds" —those are the two conveyances to which reference has 
been made—“and a paid off batchitta. It appears from those 
documents that the properties were sold at Rs. 10,333 and that 
the debts due to the purchasers (Ra. 14,509-12 annas) were ‘paid 
off in full according to the terms of the order, dated r7th June, 
1918." Then after referring to the sale of the other properties 
not having been. completed, it concludes thus: “ As the debts 
due to Kedar have been paid off in full as directed by order, 


‘dated 17th June, r918, the permission for sale of the aforesaid 


properties may be confirmed.” That was submitted for the Judge’s 
order, and it was in due course confirmed by the Judge. 


It is to be observed that so far as the plaint is concerned, 
the claim was by respondents Nos. 1-3 to have those conveyances 
set aside for fraud, misrepresentation and undue influence. The 
learned Subordinate Judge bas taken a course which appears to 
be somewhat unusual. He has confirmed the conveyances, but 
has arrived at the conclusion that the purcharer, that is Kedar, 
now represented by his sons, the appellants, ought to pay in 


.respect of those conveyances a sum of Rs 2,300. As their 


Lordships understand it, he has reached that conclution by examin- 


` ing some of the materials in connection with the accounts between 


the parties. He has gone behind the order of the Court, and he 


, has said that certain matters lead bim to entertain'doubts as to the 


bona fides of the entries in certain hatchitias, which nre accounts 
stating the amount due to Kedar in making up the Rs, 14,000 
odd, the release of which was to be the consideration for these 
properties. Those accounts were not framed at one time, but 


. they were a series of continuous accounts over a number of 
‘years; and were signed. by Anandamoyi; but the matters to 
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which he refers, he said, led him to entertain doubts as to the 
bona fides, of the entries in the batchittas, so that he excluded 
them from consideration altogether, and, having excluded them 
from consideration altogether, he was left only with ¢gertain receipts 
for payments made by Kedar in respect of & mortgage on the 
joint estate, which were included in the entries in the hatchittas 
but did not include all the entries in the hatchittas. The total 
of those receipts before the Subordinate Judge was Rs. 24, 000, 
or thereabouts, and the learned judge took the simple course of 
saying: “Well, Mahendra’s estate wis only liable for one-third, 
therefore the debt due to Kedar could not have been, if I exclude 
consideration of the hatchittas, more than Rs. 8,000.” Then 
he comes to the conclusion, that that being so, the purchasers 
representatives ought to find in cash the difference between Rs. 
8,000 and Rs. 10,333, which was the total of the expressed price of 
the two properties, Accordingly, he declared that they were liable 
to pay that amount. 

Now when the judgment of the High Court is turned to, it will 
be found that they took the view that.it was not possible on the 
materials before them to ascertain what the debt due to Kedar 
really was. The judgment contains this passage : 


“It is possible that on accounts being taken on a proper TN 
not so much as Rs, 14,000 and odd or -even Rs, 10, 333 was due 
to Kedar ; but the fact that be had made some and considerable 
payments to discharge what was justly due by Anandamoyi upon 
Provabati’s mortgage cannot be doubted. To that extent and 
in that way she was indebted to Kedar, and a consideration which 
absolved her liability so far as that indebtedness was concerned 
cannot be regarded as any but a good consideration. It is possible, 
we cannot say that it was wo, that on a proper accounting Kedar 
stood indebted to Anandamoyi [called by the Judge in error 
"Pravabati"| on other bands, but for that Anandamoyi had her 
ordinary remedies, and the fact of such indebtedness can, in our 
opinion, on no principle, vitiate these transactions, Kedar might 
have kept Anandamoyi ignorant of her dyes from him, if there 
were any ; but, if treating his own dues from her separately from 
her dues from him, he went in for these transactions, it cannot 
be said that he practised any fraud on, Anandamoyi so far as these 
transactions are concerned. Nor, again, can it be said that there 
was à collusion between the parties to defraud the Court, for the 
Court would have granted the permission in any case as soon as 
the debt was shown to exist, regardless of the fact that as the 
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result ofa proper accounting or of a litigation Anandamoyi stood 
a chance of recovering some money from Kedar. We hold, there- 
fore, that there was no collusion nor any fraud such as would 
entitle the plaintiffs to be relieved of the transactions of which they 
complain.” 

It might have been expected at that point that it would follow 
that the claim of the respondents Nos, x to 3 to have this transac- 
tion set aside would have failed; but in a later passage the judg- 
ment of the High Court states this’: 

“As regards the hatchitta we agree with the Subordinate’ Judge, 
for reasons we have'already given, for viewing Kedar's and Naren- 
dra’s dealings with Anandamoyi with suspicion, that it is: not 
such a piece of evidence on which we can: implicitly rely. The 
learned judge has given good reasons for his conclusion on this 
point, and the plaintifis bave supplemented these reasons by 
pointing out at least one other item which is inexplicable. A 
few more receipts have been produced before us, and their 
genuineness has not been disputed on behalf of the plaintiffs. 
They sbow a further payment of Rs. 1, 320 on account of Srimati 
Provabati’s mortgage, in which Anandamoyi’s share would be 
Ra, 440. Ourconclusion is that the transactions as to properties 
Nos 3 and 4"—those are the shares in the Hospital Road proper- 
ties—"should be upheld, and the only modification that should 
be made in the decree of the Subordinate Judge, so far as these 
transactions are concerned, is that the defendants 2 and 3-should 
get a credit for a sum of Rs. 440 against the order of payment of 
Rs, 2, 300 which the learned judge has made.” 

The actual formal decree of the High Court varied the decree 
of the court below by directing the defendants to “refund to the 
plaintiffs the sum of Rs. 1, 860 with interest thereon at the rate of 
six percent. per annim from December, 1918, until realisation, 
and that the total amount of, the principal and interest do form a 
charge on properties Nos. 3 and 4.” 

In their Lordships’ view, the conclusions at which the courts 
in- India have arrived on this head of the appeal cannot be 
supported. 

No attempt has been made to set aside the order of the Dis 
trict Court which sanctioned the sale. That order was made after 
inquiry and report by the reporter. The High Court themselves 
pointed out that the permission to sell would have been granted 
in any case as soon asthe debt was shown to exist, and, although 
their Lordships have been invited to say that there was no proper 
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inquiry, in the Court which gave the permission, as to.the real fs 


existence of the debt, it is impossible for them to reach .that isss. 
conclusion having regard to the language employed by the' reporter Sailendra a Nath Das 
in his original report of the r7th June, 1918, and having regard, Saroj Kumar Des. 
not only to the order which was made upon that report, but to the — 
Subsequent order confirming the sale after the conveyances had in Lord. TOM: 
fact been executed. ` 
It seems ‘to their ‘Lordships impossible in this suit to reach ` 
the conclusion which the learned judges in India have reached. 
Their Lordships take the view that ‘upon the -evidence there wàs 
no justification for rejecting the hatchittas, and, therefore, quite 
apart from the question as to whether the courts in India were 
entitled to go behind the order of the District Court, their 
Lordships are of opinion that they reached a wrong conclusion in 
regard to the fact as to the debt, and that the hatchittas ought 
to have been regarded in considering what the amount of the-debt 
was. What the learned judges in India, in fact, have done is to 
confirm the transaction and force upon the parties different : 
terms. The sale, in fact, was a mile of the property in 
consideration of the release of a debt of Rs 14, 000 odd. 
The courts in India have treated it as though it were a 
sale for cash amounting to Rs ro, 333, and as though -only 
Rs, 8,000, or some figure of that sort, had.in fact been paid, and 
that, therefore, there remained a balance of unpaid "purchase 
money. ‘That seems to their Lordships to be giving to the trans- 
action a wholly different shape to that which it in fact bore, 
and not, in the circumstances of the case, to be justified. Itir, 
in their Lordships’ opinion, inconceivable, whatever the machinery 
and méthods of the courts in India may be, that the learned judge 
could have sanctioned a transaction in which the cobsideration 
was the release of a debt without having first satisfied himself 
that the debt in -fact existed. That view seems to be the view 
which the High Court themselves took in tha pessage.to which 
reference has been made. - 
For those reasons, in their Lordships’ judgment, the appeal in 
this regard must succeed. 
Now there remains one other point, and that arises . in com 
nection with a share ‘in the property, No. 41, Market Street, The 
conveyance was dated the roth November, 1918, between the 
two conveyances before referred to, Kedar being then ddad.^ By 
it.Anandamoyi- conveyed to the appellants the share of No.4r, 
Market Street, The consideration was expressed to be Rs; 1,000, 
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After reciting that Kedar had paid from time to time large 
amount in respect of the mortgage debt due to Provabati, the 
conveyance was made in consideration of Rs. r, ooo and con- 
cluded with these words: “To tbis effect I execute this deed of 
sale of my own free will and in sound mind and on getting a set-off 
iof the consideration money mentioned in the kabala against the 
sum due to your father.” That transaction was carried out witb- 
out any application to the Court, or any permission from the 


.Court authorising Anandamoyi to convey to the appellants. . The 


Subordinate Judge took the view that it was a valid transaction. 
The High Court have reversed him in that regard, and they have 
reached the conclusion that there was no consideration for the 


'conveyance, and that the conveyance cannot stand. Their Lord- 


ships are of opinion thatthe High Court reached a proper con 
clusion in regard to this matter. It seems to their Lordships 
quite plain, having regard to what took place in connection with 
the properties, the subject-matter of the second head of the appeal, 
that all the money which had been paid by Kedar at the date 
when this conveyance was executed to discharge liability under 
the Provabati mortgage was covered and satisfied by the con- 
veyances which were the subject-matter of the transaction under 
the second head of the appeal. The receipts for Kedar's payments 
end on rath Auzust. Kedar himself died on the arst October. 
There had already been in July a conveyance of one of the proper- 
ties, the subject-matter of the second head of appeal, and the 
present conveyance took place in November, 1918. There is no 
evidence that between the r2th August, 1918, and the arst October, 
1918, when he died, Kedar had made any further payment at all, 
and in those circumstances there seems to have been, in their 
Lordabips’ judgment, no proof of any consideration given for this 
conveyance. In this respect the High Court were right, and their 
Lordships are of opinion, therefore, that the appeal under this 
head also must fail. 

The result of that is that the appeal fails on the first point 
and on the third point, and succeeds on the second point. It is 
to be observed that the first point covera a matter which, in 
point of value, is of the most importance ; the second point is 
relatively small, and the third point is not nearly so great as the 
first point. ; 

Their Lordships are of opinion that the proper order to 
make is to direct that the decree of the High Court be varied 
by substituting for the first operative part thereof an order and 
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decree that the decree of the Court of the Sudordinate Judge 
be varied by directing that the plaintiffs’ suit for a declaration of 
title to and recovery of possession of the properties Nos 3 and 4 
be cismissed, and that in other respects the decree of the High 
Court stands. 

Their Lordships will humbly advise His Majesty accordingly. 

The appellants are to pay to tbe réspondents 1 to 3 one-third 
of their costs of this appeal, and there will be no other order as 
to costs, 

Barrow, Rogers and Nevill : Solicitors for the Appellants. 


W. W, Box & Co: Solicitors for the Respondents, 
E J. Re z f Appeal allowed in part. 


FULL BENCH. 


Before Mr. Justice Le W. J. Costello, Mr. Justice J. Lort-Williass, 
Mr. Justice R, E. Jack, Mr. Justice M. C. Ghose 
and Mr. Justice Syed Nasim AR. 


BISWAMBAR BISWAS 
v. 
APARNA CHARAN MOHARY AND oTHERS.* 


Furisdiction—Civil Procedure Code (Act V of 1008), See. 73-— Cowrl, if can 
enquire into validity of decres, 


A Court acting under the provisions of section 73 of the Code of Civil Proce- 
dure, 1908, cannot enquire into the validity of a decree put forward as the basis 
for claiming a share In the distribution of the assets of the judgment-debtor, 

The function of the Judge under section 73 of the Code of Civil Procedure, 
1908, is administrative and not judicial. 


In re Sundar Dass (1) ; Puran Chand Baid v. Surendra Narayan Singh (2) 
‘and Peery Lal Das v. Peary Lal Dawn (3) over-ruled. 


* Full Bench Reference No. 1 of 1934 in Civil Rule "No. 1606 of 1933 in the 
matter of Miscellaneous Judicial Cass No. 85 of 1933 of the Court of the Munsiff 
of North Raozan (Chittagong). 

(1) (1884) I. L. R. 11 Calo. 42. (a) (1912) 16 C. L. J. 582. 

(3) (1913) 18 C. L. J. 646. j 
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. Sdrasasa Pillai v. Arunachalam Chettiar (1); Dattatraya Gowindseth Lubri 
v..Purshotiam Narayanseth Dali.(2) and Bibi Uma Habiba v. Mussammat ` 
Rasoolas (3) approved. : 
. Shankar Sarup v. Mejo Mal (4) followed. 
Application for Revision under section 25 of the Provincial 
Small Cause Courts Act, 1887 by the Original Decree-holder. 


Application to share in the rateable distribution of the assets of 
‘the judgment-debtor. 


The material facts appear from the following 


Order of Reference. 


. Jack and Khundkar, JJ. :—in this cassa Rule was issued 
to show cause against rateable distribution of assets realized by 
the sale of the properties of opposite party No. 2 in an execution 
case brought by the petitioner. 


The petitioner maintains that the decree of the opposite party 
No. 1 against opposite parties Nos. 2 and 3 in respect of which he 
claims rateable distribution was obtained by frand and collusion 
and he is therefore not entitled to rateable distribution. 


The learned Munsiff of Raojan held that the Executing Court 
had no jurisdiction to investigate (in connection with an application 
for rateable distribution) .whether the decree had been obtained by 
fraud or collusion, and he therefore rejected the petitioners appli- 
cation against rateable distribution. 

The learned Munsiff was clearly wrong in disregarding the 
rulings of this Court in Purus Chard Said vw. Surendra Narain 
Singh(5) and Peary Lal Das v. Peary Lal Dawn (6) which have not 
been over-ruled, and in which it has been held that the executing 


-Court has jurisdiction to make a summary enquiry as to the alleged 


fraudulent character of the decree obtained by one of the decree- 
-holders claiming rateable distribution. As however there is much 
to be said forthe view that the executing Court cannot go behind 
the decree and investigate the question whether the decree has been 
obtained by fraud or collusion we think that the question should 
be referred toa Full Bench. This view is supported by a number 
-of rulings of other Courts in which the rulings of this Court to 


(1) (1916) I. L. R. 40 Mad, 841. (2) (1921) I. L. R. 46 Bom. 635. 
(3) (1926) I. L.-R. 5 Pat. 445. . "od 
(4) (1901) I. L. R. 23 AIL 313 (323). 

(3) (1912).16 C. Lu]. 582. 

(6) (1913) 18 C. L. J. 646. 
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the contrary were referred to and dissented from: In particular 
Saravana Pillai v. Arunachalam. Chettiar (1) followed: by. other 
Madras cases and Dattatraya Govindseth Luóri v. Purshottam 
Narayanseth Dak (2) a Full Bench ruling of the Bombay High 
Court. Under section 272 of the Code of 1859 the Court distri- 
buting assets amongst the decree-holders was entitled to refuse 
distribution to a decree-holder who appeared to it to have obtained 
the decree by fraud or improper means, but there was no such 
provision in section 295 of Act XIV of 1882 norin section 73 of 
the;present Code which merely provides in clause (2) that, ifany 
assets are distributed to a person not entitled to them, a suit may 
be brought to recover them. 


However it was held: inthe case Za rs Sunder Dass (3) that 
under section 295 of the Code of 1882 corresponding to section 73 of 
the-present Code the dona fides of a decree could be enquired into 
by the executing Court. Sir Richard Garth C. J. adopted this view 
on the ground that if the contrary view- were adopted it would give 
rise to a great deal of.: fraud. His decision was followed’ (though 
he recognized it was not free from difficulty) by Sir Charles Sargent, 
C. J. in the case of Chhaganlal v. Pasarali (4) but doubted by 
Maclean, C. J. in Raghu Nath Gujrati v. Rai Chatraput Singh (5). 
Sir Asutosh Mookerjee, J. though recognizing the difficulty in 
adopting this view followed it in the cases of Puran Chand Baid v. 
Surendra Narain Singh (6) and Peary Lal Das v. Peary-Lal 
Daron (7) holding that, if the Legislature had not approved of 
this view, section 295 of the old Code would have been suitably 
modified in section 73 of the present Code. As pointed out how- 
ever in- Saravana’s case (1). the Judicial Committee even under 
the old Code expressed the view in Shankar Sarup v. Mejo Mal (8) 
that the officer of the Court distributing the assets in execution was 
acting ministerially, and yet the Legislature. did not see fit to 
declare that he was ‘acting judicially. Though therefore a third 
party can raise in the executing Court the question of the validity 
-of w- decree in other cases; there are strong grounds for holding that 


(1) (1916) I. L, R. 40.Mad. 841. ` 

(a) (1921) I. L. R.'46 Bom. 635. ; à 
(3) (1884) I. L. R. 11 Calc. 42. 7% : 
(4) (1888) I. L. R. 13 Bom. IS4. 

(5) (1897) 1 C. W. N. 633. 

(6) (1912) 16 C. L. J. 582. 

(7) (1913) 18 C. L. J. 646. 

(8) (1901) I. L. R. 23 All, 513. 
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in proceedings under section 73 of the Civil Procedure Code it is 
not open to tbe executing. Court to refuse rateable distribution 
on the ground that a decree has been obtained by fraud. Accord- 
ingly we would refer this question fcr consideration of a Full Bench 
with the question whether the cases of Puran Chand: Baid v. 
Surendra Narain Singh (1) and Peary Lal Das v. Peary Lal 
Dawns (2), have been correctly decided. 

If these decisions are followed by the Full Bench the Rule must 
be made absolute otherwise the Rule will be discharged. 

Messrs. Narendra Kumar Das and Durgesh Prosad Das for the 
Petitioner. 

Mr. Chandra Sekhar Sen for the Opposite Party. 

The following judgments were delivered: _ - 

Costello, J. :— This matter bas been referred to 2 Full Bench. 
by Mr. Justice Jack and Mr. Justice Khundkar on the short point 
whether a court acting under the provisions of section 73 of the 
Code of Civil Procedure, 1908, is entitled to enquire into the vali- 
dity of a decree put forward as the basis for claiming a share in the 
distribution of the assets of the judgment-debtor. 

' The question we have to answer is whether that court can go 
behind the decree: and investigate the question whether that decree 
has been obtained by fraud or collusion. 

There are conflicting decisions upon this point. There are deci- 
sious of this Court which have laid it down that it is competent for 
& Court acting under the provisions of section 73 of the Code of 
Civil Procedure to go behind the decree. There isa number of 
decisions of other High Courts in tbe contrary sense. 

In order satisfactorily to determine the question it is necessary 
imthe first placeto examine the actual provisions of section 73 of 
the Code of Civil Procedure, 1908. That section in sub-section (1) 
provides that “ Where assets are held by a court and more persons ` 
than one have, before the receipt of such assets, made application 
to the Court for the execution of decrees for the payment of money 
passed against the same judgment-debtor and have not obtained 
satisfaction thereof, the assets, after deducting the costs of realisa- 
tion, shall be rategbly distributed &mong all such persons." "Then 
follows certain provisions as to the method by which distribution is 
to be effected, 

It appears, therefore, that the conditions for rateable distribu- 
tion are these;—(r) the decree-holder claiming to share in the 


(1) (1912) 16 C. L. J. 582. 
(2) (1913) 18 C. L. ]. 646. 
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rateable distribution should have applied for execution of his 
decree to the Court by which the assets are held ; 3(2) such applica- 
tion should be made prior to the receipt of the assets by the Court ; 

(3) the asots of which a rateable distribution is claimed must be 
assets held by the Court ; (4) the attaching creditor as well as the 
decree-holder claiming to participate in the assets should be holders 
of decrees for the payment of money; and, (5) such decrees should 
have been obtained against the same judgment-debtor.. "- 

The primary condition to be fulfilled, by a person claiming to 
participate in the assets of the judgment-debtor, is that he must 
have a decree for the payment of money, which has been obtained 
by him against the same judgment-debtor. There are no words of 
qualification in sub-&ec tion (1) as to the nature or validity in law of 
the decree which is being put forward. It appears, therefore, that 
all that is required, in order that a decree-holder sball establish his 
right to participate, is that he should bring- forward a decree which 
he has obtained against the samo judgment-debtor. Thereupon it 
becomes the duty, of the Court by which the assets are held, to allow 
that decree-holder to participate in the _ distribution equally | with 
the decree-holder who obtained the decree against the judgment- 
debtor upon which the execution proceedings were instituted. 
^ It has been argued by Mr. Das that if that is the position, a 
door is opened to a vist amount of fraudulent . claims being put 
forward based on decrees obtained against the judgrnent-debtor 
by his Benamidars, or friends, or other persons who have been 
found willing to lend themselves to a Cevice for defrauding the 
bona fide judgment-creditor. It was upon the footing of some such 
argument or rether some such consideration, that the decision in 
the case of Zw re SunZer Das (1), was given by Sir Richard Garth 
who was then the Chief Justice of this Court. That decision was 
"given in 1884 atatims when the Code of Civil Procedure, 1882, 
was in force, and the matter fellto be decided under section 295 
of that Code. We find in the judgment of. Sir Richard Garth this 
passage: "We think that the words ‘cecree-holders’ or ‘persons 
holding decrees for money against the same judgment-cebtor’ in 
section 295 must mean Zona/ide decree-holders rgaiust the judgment- 
debtor; anlifin point of fact the decree which the present appli- 
cant holds is a sham decree, we think that the Court has a right 
to enquire into the question, and to exclude bim from, the distri- 
bution of assets If this were not so, it is obvious that the section 
would give rise toa great deal of fraud, because any man, who is 

(8) (1884) I. L. R. 11 Calo. 42. i 
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- in difficulties, and likely to have executions issued against him by 


bona fide creditors, might always have a number of sham decrees in 
readiness against himself, to defeat the claim of any bona fide 
creditor who might put in an execution.” 

In my opinion with all possible respect to the learned Chief 
Justice, there was no justification at all for inserting the qualification 
“ bona fide” in front of the word “decree” or “ decree-holder ”. 
It is to be observed, as Sir Richard Garth himself mentioned—that 
the Court bad not the advantage of hearing both sides in that case, 
in other words the matter was not fully argued before Sir Richard 
Garth and Mr, Justice Beverley. It would therefore perhaps not be 
wrong tocome to the conclusion that the judgment was given 
without due consideration of the precise nature of the then existing 
section, Unfortunately the judgment of Sir Richard Garth, Zw rw 
Sunder Dass (ubi supra) (1) has been taken es- the foundation for 
a number of subsequent decisions in this Court, all of them adopt- 
ing, as far as one can see, the same point of view am that which 
influenced Sir Richard Garth. 

The next case in chronological order is one of Bombay, 
Chhaugantal v. Fasarali (2). That wana decision of Sir Charles 
Sargent, the then Chief Justice, and Mr. Justice Nanabhai Haridas, 
The head note of the cage rung thus: “ In distributing the proceeds 
of exécution under section 295 of the Civil Procedure Code (Act 
XIV of 1882), the Court has power to enquire into the dona fi es 
of the several decree-holders that apply for rateable distribution, 
if the same has been callei in question, and to decide it in the same 
manner as all other questions that arise in execution. The party 
aggrieved by such a decision is entitled under the last clause of 
the section, to bring a regular suit to compel the successful 
judgment-creditor in execution to refund.” Sir Charles Sargent in 
delivering Judgment said: “The question referred to us is not 
without difficulty, but we are disposed to adopt the ruling of the 
Calcutta High Court in Zn re Sunder Dass (x) ", 

So even at the early stage doubt was cast upon the correctness 
of the decision of Sir Richard Garth, and in the year 1897 doubt 
was again expressed by Sir Francis Maclean when, sitting with 
Mr. Justice Banerjee, be delivered judgment in the case .of 
Raghu Nath Gujrati v. Rai Chatragut Singh (3) Referring to 
the case Jn re Sunder Dass (supra) (1) and to that of Chtawgan- 


(1) (1884) I. L. R. rr Calc. 4a, 
(2) (1888) I. L. R. 13 Bom. 154. 
(3) (1897) 1 C. W. N. 633. 
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lal (su$ra) (1) Sir Francis said: “We are invited to say that 
these cases are notlaw. Ifthey be law, there is an end of the 
present situation. [I must say for myself, that I entertain some 
doubt as to the soundness of these decisions." 

. Inthe year rgor the matter was raised at any rate indirectly 
ina case before the Judicial Committee of the Privy Council, 
Sankar Sarup v. Mejo Mal (3), and the importance of that case 
is this, that the judgment of their Lordships of the Judicial 
Committee which was given by Lord Robertson makes it clear 
that when a Court concerns itself with the distribution Of assets 
under the provisions of section 295 (as the relevant section then 
was) the ‘Judge is- acting in an administrative rather than ina 
judicial capacity. Lord Robertson made it clear—as appears from 
the observations at page 333 of the report—that an order for dis- 
tribution was a step in an execution proceedings, On the previous 
page His Lordship is reported as saying: “The scheme of 
section 295 is rather to enable the Judge as matter of adminis- 
tration to distribute the price according to what seem at the time 
to be the rights of parties without tbis distribuion importing & 
conclusive gdjudication on those rights, which may be subsequently 
readjusted by a suit such as the present.” 

If one takes the view that in distributing the assets dider the 
provisions of section 295 of the previous Code or under section 
73 of the present Code, the Court is acting in an administrative 
capacity, it is very difficult to understand how it can be con- 
tended that there can be any proper machinery for holding any 
kind of enquiry into the dona fides of a decree which is put 
forward as the basis of claim, : 

Some eleven years after the decision of the judicial Committee 
of the Privy Council to which 1 have just referred there came a 
case which is the first of the two cases which are responsible for 
the present proceedings before us. In the year rgra the point 


which we are now considering, came before a Bench consisting 


of Mr. Justice Mookerjee (that is to say, Sir Asutosh Mookerjee) 
and Mr. Justice Beachcroft in the case of fran Chand Baid v. 
Surendra Narain Singh (3). By that time of course the present 
Code of Civil Procedure had been in operation for some years, 
and therefore the matter fell within the provisions of section 73. 
The head note of the case saya: “Under section 73 of the Code 


(1) (1888) I. L. R. 13 Bom. 154. 
(2) (1901) I. L. R. 233 All. 313. 
(3) (1912) 16 C. L. J. 583. 
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vf Civil Procedure (1993), it is competent to the Court to investigate 
whether any of the decree-holders who claim rateable distribution 
is a denamdar for the judgment-debtor or not" Mr. Justice 
Mookerjee in course of his judgment considered the matter and 
effect -of sub-section (r) of section 73. He said: “On behalf of 
the opposite party, it has been argued that it is incumbent on the 
Court to ensure that the process of the Court is not abused, and 
that the Court must, for that purpose, ascertain whether the decree 
on the basis whereof rateable distribution is claimed is a reel 
decree." nS 

It appears, therefore, that the same kind of argument was put 
forward before Mr. Justice Mookerjée and Mr. Justice Beachcroft 
as had been effective, before Sir Richard Garth many years before, 
and we have had the same kind of argument put before us to-day. 
It isa remarkable circumstance that Mr. Justice Mookerjee him- 
self said: “The question of the true construction of this section, 
that is section 73, is not free from difficulty : but in view of the 
decision of this Court in the case of Jn re Sundar Dass (1) which 
was followed in the case of Chhamgan/al (a), we must overrule 
the contention of the petitioner." The petitioner had contended 
that the executing Court had no right to enquire into the vali- 
dity of a decree. Mr. Justice Mookerjee really added little or 
nothing to the decision or to the reasons for the decision given 
by Sir Richard Garth, except in so far as appears from the con- 
cluding passage of his julgment where he said: “We must bear 
in mind, howc.ver, that since the date of the decision in Jp re 
Sunder Dass (1) and Chhaugan/al (2) the Code of Civil Procedure 
has been revised and re-enacted: if the legislature had been of 
the opinion that the view taken by this Court and by the Bombay 
High Court was crroneous and did not represent the true intem- 
tion of the framers of the Code, the language of the section might 
have been suitably altered ; but although we find that the pro- 
visions of section 295 have been reproduced with variations in 
section 73, the phraseology has not been so modified as to 
justify an inference that the decision in Zw re Sunder Dass (1) is no 
longer good law. We, therefore, accept the view adopted by Sir 
Richard Garth and Sir Charles Sargent.” 

With all possible respect to Mr. Justice Mookerjee that seems 
to me an entirely fallacious argument, becouse the provisions of 
section 295 of the Act cf 1882 and those of section 73 of the 


(1) (1884) I. L. R. 11 Calc. 42. 
(2) (1888) I. L. R. 13 Bom. 154. 
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present Code are entirely different, from the provisions of sec- 
tion 272 of the Code of 1:859. "Under the latter section some 
sort of machinery was provided forthe kind of enquiry which is 
now sought in the present proceedings. 

What is still more important is that under the provisions of 
section 295 (272?) of the Code of 1859 , there was no provision 
for the institution of the suit euch as is now contained in sub- 
section (a) of section 73. That sub-section provides that “Where 
allor any of the assets liable to be rateably distributed under 
this section are paid to a person not entitled to receive the same, 
any preson so entitled may sue such person to compel him to 
refund the assets.” That provision would seem to indicate that 
the intention of the legislature both under the Code of 182 and 
under the persent Code was to provide that when essential com ` 
ditions for rateable distribution were fulfilled, there should be 
rateable distribution, without any enquiry at that stage into the 
validity of any decree, anda right was given to any party aggrieved 
subsequently to bring a regular suit in order to secure his full 
share of the assets. If any part of the assets was distributed to 
a person who was not lawfully entitled to participate them it 
was, under the previous Code and is under the present Code, 
open to the judgment-crelitor who is aggrieved by that distribution 
to bring a suit claiming a refund. 


It seems to me.that Mr. Justice Mookerjee in the case of 
Puran Chand Baid (1) did not give sufficient weight to the fact 
that there was the distinction to which I have just referred bet- 
ween the provisions of the Code in 1859 and those of the two 
subsequent Codes. The case of Pwran Chand Baid (1) was 
decided in the year rọr2, and in the following year the matter 
again came before the same Bench in the case of Peary Lal Das 
v. Feary Lai Dawns (2), and it is not surprising that Mr. Justice 
Mookerjee and Mr. Justice Beachcroft then adhered to ths 
opinion which they had expressed in the case which had been 


* Section 272 of Act VIII of 1859 was as follows: If it shall appear to tke 
Court, upon the application of a decree-holder, the any other decree under which 
property has been attached was obtained by fraud or other improper means, the 
Court may order that the applicant shall be satisfied out of the proceeds of the 
property attached, so iar as the same may soffice for the purpose, if such other 
decree be a decree of that Court ; or, if it be a decree of another Court, may 
stay the proceedings to enable the applicant to obtain a similar order from the 
Court by which the decree was made—Reporter. . 

(1) (1912) 16 C. L. J. 8a. (a) (1913) 18 C. L. J. 646. 
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-before them in the previous year, and'so once more they mid 
1935- that an execution Court has jurisdiction under section 73 of the 
Biswambar Biswas Code to hold a summary enquiry as to tke fraudulent character 
of & decree obtained by one of the decree-holders claiming rateable 
Mohary. distribution. ` 
Costello, F Now it is those two judgments of Mr. Justice Mookerjee which 
2 bave given rise to allthe difficulties in the present proceedings, 
becaute when the matter was before the cxecution Court the learned 
Munsiff seems to have thought that those two decisions of this High 
Court were not correct, and he took the view that an execution 
court ought not to go into the question of the validity of a decree 
put before it for the purpose of claiming a share in the distribution 
of assets. The learned Munsiff who had to deal with the matter 
apparently took that view, because he was aware of the fact that 
other High Courts have consistently adopted a view directly 
contrary to the view expressed by this Court. 


We find that only three or four years after the decision given by 
Mr. Justice Mookerjee and Mr. Justice Beachcroft, the Madras 
High Court came to the conclusion that’an enquiry under section 73 
of the Civil Procedure Code is of a- nonjudicial cbaracter and a 
Court charged with the distribution of assets under that section has 
no power to inquire into the validity or the dona ides of a decree on 
the strength of which rateable distribution is claimed, and that the 
only conditions to be satisfied under section 73 are that there must 
have been an application before the assets are realised, and that 
the decree should not have been satisfied. "Ibat wasa decision of 
Mr. Justice Ayling and Mr. Justice Seshagiri Ayyar, in the case.of 
Saravana Pillai v. Arunachalam Chettiar (1). Inthe judgment 
delivered by Mr. Justice Seshagiri Ayyar, we find a very illuminat- 
ing passage at page 843. The learned Judge referring to the case of 
Shankar Sarup (2), that is to say, the case decided by the Judicial 
Committee of the Privy Council, says: “ The question before their 
Lordships related to limitation. It was argued that a suit brought 
to contest the validity of payments made to one of the decree- 
holders should have been instituted within a year of the decision 
under Article 13 of the Limitation Act. Their Lordshipe pointed 
out that in making a rateable distribution under section 295 of the 

_ Code of Civil Procedure, 1882, the officer was acting departmentally 
and not as a Court, and that consequently the decision of such an 


(1) (1916) I. L. R. 40 Mad. 841. 
(2) (1901) L L. R. 23 All. 313. 
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officer was not one which should have been set aside within a year. 
À comparison of the provisions of the Code of Civil Procedure 
relating to rateable distribution and to claim proceedings, fully 
bears out this view. Order XXI, which relates to execution, makes 
Provision in rules 58 to 63 for investigating the claims of third 
parties. There are similar provisions beginning with rule 97 where 
there is resistance to delivery of possession to the decree-holder. 
An enquiry is provided for in these rules, and the unsuccessful party 
is directed to establish his right in a Court of law, failing which it is 
declared that the orders passed under the rules shall be final” 
Theh in the final part of the judgment their Lordships said: “No 
such provision is to be found with reference to section 73. 
Clause (2) of that eection says that a wrongful distribution may te 
questioned in a regular suit. No procedure is presciibed for 
ascertaining the legality or otherwise of the decrees under which 
rateable distribution is sougbt. The absence of such a provision 
indicates that the enquiry under section 73 is nonjudicial. It 
follows from this that an officer distnbuling the asgets can have no 
power to inquire into the dona fides or otherwise of a decree brought 
to his notice, Section 73(6, clause (4), does not contemplate any 
such enquiry.” Then the learned Judge emphasised again what are 
the fundamental conditions for obtaining a share in the distribution. 
He said: ' The only conditions to be satisfied are: there must 
have been an application before the assets are realised and the 
decrees should not have been satisfied. Both these are matters of 
record which do not necessitate any lengthy investigation. We are, 
therefore, on the construction of the provisions relating to rateable 
distribution, of opinion that itis not competent tothe District 
"Munsiff to enquire into the validity of a decree on the strength of 
which r.teable distribution is claimed.” Then he proceeds to 
examine the earlier decisions which 1 have mentioned, and to show 
why he differs from them. That was a decision of the Madras High 
Court. : ; i 

. There is also a very important and significant decision given by 
a Full Bench of the Bombay High Court in the case of Dattatraya 
Govindseth Lubri v. Purshottam Narayanseth Dali (1). The decision 
ofthe Court was given by Sir Norman Macleod, the then Chief 
Justice, and at page 639 we find & paseage where the learned Chief 
Justice after saying that the attention of the Court was drawn to^ 
section 272 in the Code of 1859, proceeded thus: “ Therefore under 
that Code the Court which was distributing the assets amongst the 

(1) (1921) I. L. R. 46 Bom. 635. » 
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decree-holders bad the power to deal with the question whetber any 
of the decrees passed by itself had been obtained by fraud or other 
improper means, But this power was not given by section 295 of 
Act XIV of 1882, nor by section 73 of the present Code. Section 73 
directs that the assets, after deducting the costs of realisition, shall 
be rateably distributed ^ainong all such persons as shall have made 
applications to the Court’ for the execution of decrees for the pay- 
ment of money passed against the same judgmentdebtor. On 
general principles, the Court, which would be merely a distributing 
agency would not have any power to deal with the question whether 
any ofthe decrees had bsen obtained by fraud or other improper 
means just às in an ordinary case of execution of the Court which 
executes tbe decree cannot go behind the decree. ” 

With great respect I adopt and entirely agree with what is gaid in 
tbat passage of the judgment of Sir Norman Macleod. In my 
opinion it concisely and correctly gives the proper view of the point 
which is now under consideration. The passage indicates that the 
true view of the law is that the execution Court is only concerned 
with those matters which I have set out as being the conditions for 
participation, and so long as.a decree is put forward by the holder 
of that decree, and the holder of the decree satisfies the Court that 
tbe money due under that decree bas not been paid, then that 
decree-holder is entitled to come in and claim & proportionate share 
in the assets of the judg ment-debtor. If any part of these assets is 
paid out to a decree-holder who has obtained a decree by fraud or 
collusion or by any other improper meens then a remedy is open 
to the judgment-creditor who has suffered from those circumstances, 
as provided for in sub-section (2) of section 73.0f the Act of 1908. 
To my mind the dominating factor with regard to this point is this : 
that the Court concerned with the distribution of the assets is doing 
something in connection with execution proceedings. The distri- 
bution of assets is only one of the acts in tbe execution proceecings, 
and the Court is functioning in an administrative and not in a 
judicial capacity, and no procedure is provided under the provisions 
of section 73 ofthe Act of 1908, and no machinery exists for the 
holding of an enquiry of the kind involved in the ascertainment as 
to whether or not the decree is not a oma fide or proper decree. 

It would not only be inconvenient but indeed impossible for a 
Court concerning itself with execution matters to decide in a 
summary procedure, whether or not a decree is a “ dona fide”, to-use 
the expression of Mr, Justice Mookerjee, or a “ real” decree as said 
by the other Jearned Judge in the same case, 
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The last case to which I would refer in order to complete the 


chronological survey of the authorities isthe case of Bibi Uma | 


Habiba v. Mussammat Rasoolan (1), in which Mr. Justice Das and 
Mr. Justice Foster relying on the case of Shankar Sarup (a), decided 
in definite terms that “an executing Coutt making a rateable distri- 
bution under section 73 of the Code of Civil Procedure, 1908, has 
no power to make enquiries into the aed fides of the decrees of 
the rival claimants, ” 

In my judgment the decisions in the Madras, Bombay and Patna 
High Courts represent the correct view of the law. It follows, 
therefore, that we must say that the cases of Purus Chand Baid (3) 
and Peary Lal Das (4) were not correctly decided. 

We are unanimously of opinion that the Rule No. 1606 of 
1933-—which was issued on the past December, 1933—must be 
discharged. 

Each party will bear its own costs in: the Rule as well as in this 
Reference. 

Lort-Williams, J.—Section #72 of- Act VIII of 1859 provided 
that "If it shill appear to the Court, upen the applicatión of a 
de-ree-holder, that any other decree under which property has 
been attached was obtained by fraud or other improper means, 
the Court may order that the applicant shall be satisfied out of 
the proceeds of the property attached, so far as the same may 
suffice for the purpose, if such other decres be a decree of that 
Court ; or, if it be a decree of another Court, may stay the pro- 
ceedings to enable the applicant to obtain a similar order from ane 
Court by which the decree was mae." 

There was'no such provision in section 295 of Act XIV of 
1882, nor is there arfy in section 73 of the pres:nt Code of Civil 
Procedure. But section 295 provicel that "If all or any of such 
assets be paid toa person not entitled to receive the sams, any 
person so entitled may sue such person to compel him to refund the 
assets,” and similar provision is made in section 73 (2). Never- 
theless, in the case of Jn re Sundar Dass (5), Sir Richard Garth, 
Chief Justice, decidel that “a Court is bound, in cases falling 
within this section, to satisfy itself wtether the claim ints are done 
Bie decree-holders within the mcgning of the section, and wheré 


(1) (19265) I. La R. 5 Pat. 445. 
(2) (1901) L L. R. 235 All. 313 
(3) (1912) 16 C. L. J. 582. 

(4) (1913) 18 C. L. T. 646. 

(5) (1885) L. R. t1 Cak, 4a." 
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UE itis unable to salisfy itself as to the dona fides of the Claim, the 

7 RM . Curt should exclude such claimant from -the distribution of 
Pierius Pme, ana lv i >i 
Apart ge : This is the source and foundation of bther decisions in the 


. Calcutta High Court, especially in the casts of Puran Chand 


Tock lens y. Baid v; Surendra Narain Singh (1), and Peary Lal Das v. Peary 


Lal Dawn (a) and has given rise to the ;conflict «between this 
and other High Courts on this point Sir Richard-Garth, at;page 


-44‘of-the report in the case of Zw re Sunder Dass, (3) said as 


follows’? “He contends that, so long as bis client holds'a decree 


against the jddgment-debtor which is unsatisfied (let that decree 


be ever so fraudulent) still the Court is bound 1o give eflett.to 


~ jt, and to’allow the decree-holder to ‘share in the assets. We car 


hot adopt that view. We think that the words 'decree-holdery 
or ‘persons holding decrees for money against the same judgment- 
debtor’ in section 295 must mean $owa jide decree-holders against 
the judgment-debtor ; and if in point of fact the decree which tlie 
présent applicant holds isa sham decree, we think that the Court 
has a right to enquire into the question, and Lo exclude him from 
-the distribution of assets.” Dow 


--- ldo,not understand the expression a “sham decree.” Clearly 


the learned Chief- Justice did not meana decree made by a sham 
Judge or the decree of a sham Court What he meant wasu 


-decree made in respect-of a false or fraudulent claim, But that 
-would not-make the. decree a sham decree. Such a decree would 
:be a good decree and valid, unless -and until it was set aside by 


some compotent Court, and as a result of a proper trial. A decree 
of a competent Court, ought not to be set aside ss a result-merely 
of some kind of -enquiry especially when niat of fraud are 
involyed. . ¢ - 

Section 73 .(2) provides, the EE remedy in such di 


Pathatences Sir- Rickard Garth, and other ‘Judges, and Mr. 


Narendra Kumar Dass, who has ably argued this case, have shown 


_ that the remedy given may often turn out to be of little or no 


value. But thet is a result, and probably an inevitable result, 


. of any attempt to make provision for rateable distribution in execu- 


tion proceedings. Under sections 270 and a7: of the Code of 

1856, the creditor who first attached the property had a statutory 

priority, and, in my opinion, that provision was preferable.to the 
(1) (1912) 16,C. L. J. s82. 


(2) (1913) 18 C. L. J. 646. . g 
(3) (1884) 1. L. R. r1 Calc. 4a. 
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provision ‘fot rateable distribution made- for the first time inthe emit. 
Code of 1877 and included in the present Code; .* Fou X LA mos 


The function of the Judge under section 73-is administrative Piha? Baas 
and not judicial This was decided, with respect to the corres- Aparna Charan’ 
ponding section 295, by their Lordships of the Judicial Com- Mohary. 
mittee of the Privy Councilin the case of Shankar Sarup v. Mejo — |, , Wiliams, y. 
Mal (1), in. which Lord Robertson said at page 322 of the report: == 
“The scheme of section 295 is -rather to enable the Judge as a 
matter of administration to distribute the. price according to what 
zeem at the time to be the rights of parties without this distribt- 
tion importing a conclusive adjudication. on those rights, which 
may be subsequently readjusted by a suit such as the present.”. 

"Thérefore,.in my opinion, the decisions in the-cases of Séravana 
Pillai v. Arunachalam Chettiar (a) and Dattatraya Govindseth 
Lsbri.y. Parshottam Narayanseth Dali (3), are correct, anda 
Conr charged with distribution of-nssets under section 73 of. the 
Gode of Civil Procedure, has no power to enquire into the validity 
or the Jona jides of a decree on the strength of which rateable 
distribution is claimed. : tak n 
- It follows that, in my opinion, E cases of Puran Chand 
Baig (4) (supra) and Peary Lal.Das (5) (supra), ‘on: this poisty 
were wrongly decided, as zu was the case of Sundar iD (6) 

(supra). 

dack, J.—I would: FA add that section 44 of -the SAN 
Act to which a referance has been made in supporting-the Rule 
has obviously no application to proceedings under section 73 of 
the Code of Civil Procedure. There proceedings are, as held by: 
their Lordships of the Privy Council in the case of Shankar: Satug 
v. Mejo Mal (1), a step in aid of execution. It is only decrees under 
sections 40, 41, and 42 of the Evidence Act' which drè refered to 
in, -section-44 of the Evidence Act and such decrees have nd 
application in execution proceedings, . It is well recognised that 
the executing Court is not entitled to. question the-validity ofthe 
decrees > aos eT an, 

. Tha strongest argument sieh has-been: advanced. ‘in kinpa 
of the Bale isthat it is the . duty of the 2A to go into Ep rag 

7 m i J 
; oari R. a3 Alle 319. E o - BO E a i 
. (2) (1916) I. L. R. 40 Mad. 841. Stor, : E 

(3) (1921) 1, L. R. 46 Bom. 635. ME TET 

(a (gray 16C. L. J. 582. —— PR d 

(5) (1919) 18 C.-L, J. 646. °° - * aie PEN EM 

(6) (1884) I. L. R. 11 Calo, 42. x umm V. 
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tion of fraud or collusion in order to prevent abuse of the process 
ofthe Court, but, if that were the case, it must be held thatin 
all execution proceedings the Court would be equally entitled to 
inquire into such questions. That is obviously not so. The 
remedy which is open to the parties is laid down by the section 
itself, and the fact that no procedure is provided in the section 
for such an enquiry shows that it was never intended that such 
questions should be enquired into. So long as there is an unsatie- 
fied decree capable of execution and application for rateable 
distribution has duly been made, the applicant is entitled toa 
share under section 73 of the Code of Civil Procedure. 

M, C. Ghose, J—Upon a full consideration of the matter, 
Iam of opinion that the Court making a rateable distribution 
under section 73 of the Code of Civil Procedure is not competent 
to decide whether a decree is Jona fide. To hold otherwise would be 
to introduce complications i in the administtation of law. A decree 
may be challenged by an appeal and a second appeal. To ‘allow 
an executing Court to set aside a decree on the ground of fraud or 
collusion would be to establish that Court as a revising Court of 
decrees and to delay the finality of litigation. The Court. making 
g.rateable distribution is not acting in its judicial capacity. The 
executing Court cannot go behind the decree. It is complained that 
the petitioner may be defrauded by false decrees obtained by dis 
honest people, The answer is that section 73(2) provides the remedy. 
Whenever the petitioner finds that a fraudulent decree is put forward 
for the purpose ‘of rateable distribution, it is open to him to 
challenge the decree by instituting a suit in the proper Court fora 
declaration and he may obtain an injunction from the Court, staying 
the distribution until the matter is decided.. - 

Nasim Ali, J. :—l agree. I would like to add a few words with 
reference to the two cases on which the learned Advocate forthe 
petitioners placed much reliance, 

: Ju ré Sunder Dass (1), the main reason given by the learned 
Chief Justice is that if before the distribution of assets no enquiry 
in the dona fides of the decree be held, the money may be paid to a 
creditor who may be a pauper from whom it would be very difficult 
to realise. the money afterwards. But if a certain creditor finds that. 
a person is about to participate in the sale proceeds on the basis of, 
a frandulent decree, his proper remedy is to institute at once a suit. 
and to get an injunction from the Court restraining him from taking 
any money from the Court till the disposal of the suit, 

(3) (1884) I. L. R. r1. Cake. 42, 
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In the case of Puran Chand Baid v. Surendra Narain Singh (1), 
Mr, Justice Mookerjee followed the decision in Sunder Dass (2). 
But it appears from the judgment that the learned Judge also gave 
an additional reason in support of the view which was taken by the 
Chief Justice in the: case of Swader Dass (a), vir, “Since the 
date of the decisions 7x re Sunder Dass (2), and Chhauganial v. 
Fasarak (3), the Code of Civil Procedure has been revised and 
re-enacted; if the Legislature had been of tke opinion that the view 
taken by this Court and by the Bombay High Court was erroneous 
and did not represent the true intention of the framers of the Code, 
the language of the section might have been suitably altered; but 
although we find that the provisions of section 295 have been 
reproduced with variations in section 73, the phraseology has not 
been so modified as to justify an inference that the decision 
In re Sunder Dass (2), is no longer good law.” But it would appear 
that in the year 1g01 the Judicial Committee in the case of Shankar 
Sarup v. Mejo Mal (4), definitely pointeJ out that the act of the 
Court under section 295 of the Code of 1882 was'a ministerial act. 
Therefore when the Legistature amended the section in the Code in 
1998, no change was considered to be necessary. The Legislature 
in 1998 accepted the view that the distribution of assets by the 
Court under section 73 isa ministerial act, and in case of dispute 
the rights of the parties can be subsequently adjudicated bya 
regular suit. 

A, T, M, Rule discharged. 

(1) (1912) 16 C. L. J. «82. 

(2) (1884) I. L. R, 11 Calc. 42. 

(3) (1888) I. L. R. 13 Bom. 154. 

(4) (1901) I. L. R. 23 All. 315. 
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APPELLATE CIVIL. - 


Before: Mr. Justice Syed Nasin Ad. = 7207 


H. H. MAHARAJA BIR BIKRAM KISHORE 
MANIKYA BAHADUR z 


p. 
CHAIRMAN, MUNICIPALITY, COMILLA AND ANOTHER. 


Grani—Land granted i». Kunictpality for constructing se3d— Extent of grani— 
Bengal Municipal Act (II B.C. ef 1884, as amended by Act IV af 1894), 
Sec. 30— Road. vested absolutely in Muntctpallty~Owner, if kas, right of 
resersion—Grant mot exhausted—Road, obstruction of — Permission ef 
Ceuri—Cicil Procedure Cole (Act V ef 1908), O. 1 R. 8. 


Under section 30 of the Bengal Municipal Act 1884, as amended by Act, IV of 
1894, those roads are abeolucely vested In the Municipality, the surface of which 
only vested In it but the sub-soll remained private property before the amendment. 


The owner cannot claim any right of reversion Where the ronds, are vestod 
absolutely in the Municipality. s 

To the present case as the use for which ihe grant was made has hob betone 
impossible for execution or the object of the use has not failed, the grant cannot 
be said to have spent its force and the owner cannot resume poseesslon-of the 
disputed land. 

As the plaintiff in the present case, being one of Dipten of the public; fs 
equally affected by the obstruction of the road with the other members of the 
public and has suffered no special damage, hisclaim being not In respect of a 
wrong to him individually, the proper course for him is (o bring n representative 


, Salt Ín conformity with the provisions of order 1 rule 8 of the Code of Civil 


Procedure, 1908. 
Batiram Kalika v. Sibram Das (1) and Kumaravelu Chettiar v. T.-P. Rama- 
swami Ayyar (2) followed. ; 


Mansur Hasan v. Muhammad Zaman (3) and Mandakinee Debes v, Basanta- 
khumaree Debee (4) distinguished. 


Obiter : Where there is nothing to show that the dedication of land for the 
construction of public rond by the owner was of his entire proprietary right In 
theland and no document was produced to show the extent of the grant, the 


* Appeals from Appellate Decrees Nos. 1326 and 1397 of 1932, against the 
decrees of Babu Raman Chandra Banerjee, Subordinate Judge, and Court, of 
Tippera (at Comilla), dated the octh February, 1932, affirming those of Babu 
Sharat Chandra Mukherjee, Munsiff, 4th Court, Comilla, dated the ard 
December, 1920. 

(1) (1920) a5 C. W. N. 95. 

(2) (1933) 57 C. L. J. 398; 37 C. W. N. 855. 

(3) (1924) L. R. s2 I. A. 61. 

(4) (1933) T. L. R. 60 Calc. 1003. 
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grant or dedication was of the user of the lands for the purposes of 10ad and 
to romain in force only so long.as the property continued to be used as public 
road. g 2 
Chairman of the Howrah Municipality v. Khetrqa Krishna Mitter (1) 
referred to. 
. Appeal by the Plaintiff, = 


Suit for ejectment and in the alternativa praying for removal of 
obstruction and -for restoration of the lands to their former condition 
for the purposes of the roads. 


The material facts appear from the juigment. 


- Messrs Jogesh Chunder Roy, Birendra Chandra Das and 
Saslimoy Majumdar for the Appellants. 


Mr. M ind Kumar Roy for the appearing Respondent. 

C. A. Y. 

The following judgment was delivered : 

These two appeals arise out of two suits brought by the 
Maharaja of Hill Tippera against the Comilla Municipality and the 
lessees from the said Municipality. The case of the plaintiff niey 
stated is as follows :— 

The predecessor- in-interest of tbe plaintif made a gant ot 

certain lands included in his zemindary for construction of roads 
for the usc of the public, reserving the right to resume them when 
‘they would be no longer required for purposes of road. Roads 
wero thereafter constructed on those lands and were being used by 
the public, Recently the defendant No. r #, é, the Chairman and 
the Commissioners of the Comilla Municipality within which the 
roads are situated let out portions of the side slopes of these roads 
to the other defendants for the construction of certain huts. 


Plaintiff is therefore entitled to resume possession of these lands.. 


Plaintiff is also a rate-payer of the Municipality. In addition to the 
damage sustained by bim along with other rate-payers on account 
ofthe obstruction caused by tle lessees plaintiff has also suffered 
a special damage as bis right of reversion has been interfered with. 
Plaintiff is therefore entitled in the alternative to have an order from 
the Court for removal of the obstruction and for restoration of the 
lands to their former condition for the purposes of the roads, 
The defence of the contesting defendants in substance was that the 
plaintiff had no right of reversion, that the acts of the Municipalily 
bad not in any way affected the comfortable user of the roads and 
that plaintif bad -suffered no special damage. The defendants 


(1) (1906) 1, L. R. 33 Gale. 1290 (1297) ; 4 C. L. J. 343 (349). 


January, 18. 
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Cm. further pleaded that plaintiff's alternative claim in his capacity as a 
19355.  rate-payer was not maintainable in the present form, The trial 
H. H. Maharaja Bir Court dismissed the plaintifi’s suit. On appeal the learned Judge 
M ee has come to the following findings :— u 
v. (1) That the roads are within the zemindary of the plaintiff, 
eon (2) That an implied grant cf the sites of the roads by the plain- 
—— tiffs predecessor for construction of, roads thereon for the use of 
the public could be inferred from immemorial user. ' 

(3) That there was no evidence to prove that a right of reversion 
was reserved at the tims of the grant upon any condition. 

(4) That evenif the grant was not absolute but conditional, 
the conditions are unknown. t 

(5) That under section 30 of the Bengal Municipal Act of 1884 
as amended by Act IV of 1894 the roads including their sub-soil 
vested in the Municipality and ceased to be private property of 
the plaintiff. 

(6) That the object of the grant was not frustrated by the acta of 
Municipality complained of. , 

(7) That free and comfortable movements of the pedestrian 
passers-by have to a cohsiderable extent been impaired by the 
erection of huts in thé slope which is the subject matter of Suit 
No. ror and there isan apprehension of such impairment in case 
houses are erected on the.slope in dispute in the other suit : 

(8) That plaintiff having no right of reversion suffered no speciil 
damage and consequently the suits are not maintainable as the 
provision of order x rule8 have not been complied .with. The 
learned Judge accordingly confirmed the decree of the trial Court 
and dismissed the suit. 


Hence the present appeals by the plaintiff. 

The first point raised by the learned Advocate for the appellant 
is that the plaintiff being the owner of the lands and the defendants’ 
claim being based on an implied grant made by the plaintiff's 
predecessor inferre] from immemorial user, in the absence of any 
evidence to show the extent of the grant the Courts below should 
have held that plaintiff's predecessor retained tbe right of resuming 
the lands when they would be no longer required for the purposes of 
the grant. Itis argued by the learned Advocate that the implied 
grant or dedication in this case was not of the entire proprietory 
interest in the land but merely of the user therefor. “In cases 
where the dedication is not express, but merely implied, and con- 
sequently there is no deed defining the extent of the rights created 
by the dedication, a question may arise as to whether the dedication 


Vor. LXI] HIGH COURT, 


is of the entire ownership in the land or merely of the right of user, 
because as observed in Grogan v. Hayward (1) and Bushnell v. 
Scott (2), a dedication is a devotion to public uses, either of the 
land itself or of an easement in it, by any unequivocal act of the 
owner of the fee manifesting such clear intention. An owner may 
appropriate land to public use and yet retain in himself all such 
rights in the soil a8 are compatible with the full exercise and enjoy- 
ment*of the public use, to which the property is devoted. 
It is not essential to constitute a valid dedication that the lezal title 
should pass from the owner. New Orleans v. United States (3)— 
per Mookerjee, J. in the case of Chairman of the Honrah Mani- 
cipality v. Khetra Krishna Miiter (4). In the cases before me there 
is nothing to show that the dedication by the plaintiff was of his entire 
proprietory right in the lande. No document has been produced 
to show the extent of the grant. Apparently none existed. lam 
therefore inclined to think that the grant or dedication in this case 
was of the user of the lands for the purposes of roads and the grant 
or dedication was to remain in force only so long as the property 
continued to be used as public roads. 

The second point raised on behalf of the appellant is that plain- 
tiffs right of reversion in the lands being private property did not 
vest in the Municipality under section 30 of the Bengal Municipal 
Act. The contention is that the grant not being an absolute grant 
i.e. agrant of ownership in tbe land, the lands in dispute are 
private properties within the meaning of section 30 of the Bengal 
Municipal Act and consequently are not vested in the Municipality. 
It has been found in this case that the disputed linde are parts of 
roads and the roads of which they are parts are roads within the 
meaning of the Act. Before the amendment of the Act in 1894 
the term “road” comprised only the surface of the road and not 
the subsoil, In 1894 the Legislature amended the section by 
inserting the words “ including the sub-soil and all" in the first line 
of section 30. In view of the introduction of the words “and all” 
in section 30, Cox, J. in the case of Kumud Bandho Das Gupta, 
Chairman of the Santipur Municpakty v. Kishori Lal Goswami and 
others (5) held that the words in the parenthesis i.e, “not being 
private property and not being maintained by Government or at 


(1) (1880) 4 Fed. Rep. 161. 

(a) (1867) 94 Am. Dec. £55. 

(^) (1836) 10 Peters 662 (712). 

(4) (1906) I. L. R. 33 Calc. 1290 (0252 1 4 C. L. J. 343 (949). 
(5) (1911) 9 I. C. 562. 
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‘oo public expense " were intended after the amendment to refer only 
21935. ‘to. bridges tanké etc. and not to roads. The learned Judge in that 


HSH, Mahafaja Bir ' Case observed as follows:—" In 1894 the words “including the soil” 


ie ee “wete added und it then .kécame necessary to decide whether the 


b . VEüb-soil of rods which had not up till then been included in the 
Rr er ei Pe- "scope of ‘the Act should in the case of private property vest in the 
—— -Commissioners or not. "The express insertion of the words * and 


“all” is an indication that tbe Legislature intended that the sub-soil 
should follow the' surface, and should cease’ to be private property 
‘as thé surface had already ceased under the original Act before 
‘amendmebt. In any case as the words at present run they must 
grammatically ‘bə considered in the sense contended for by the 
‘appellant. It is true that it is difficult, if not impossible, to reconcile 
‘this construction with section 3r. But this difficulty may be due 
ito 8 slip in drafting and need not compel me to construe section 30 
otherwise than in the ordinary grammatical way. If, therefore, the 
lands in suit are a road as defined in the Act, they must, I think, 
‘vest in the Muhicipslity under, section 32,” In the case of the 
Chairman of the Howrah Municipality v. Khetra Krishna Miller (1) 
"Mookerjee J. held that the title to a certain burning ground did 
not vest in Municipality under section 30, While discussing the 
question whether the wérda “ not being private property and not 
maintained by Government or at public expense ” should be taken 
collectively or distributively the learned Judge observed as follows-:— 
"In my opinión the phrases connected by the cobjunction “and ? 
must be taken distributively and not collectively. The section 
cléarly means that all roads etc., shall vest in the Commissioners but 
toads etc, being private property shall not so vest and roads etc. 
maintained by Government or at the public expense shall also not 
vest. The intention of the Legislature appears to have been not 
to vest in the Commissionera such roads etc. as are either private 
property or are maintained by Government or at the public 
expense". In that case the question as to whether the words in the 
parenthesis refer only to bridges or tanks etc. orto roads also was 
‘not distinctly ‘raised or decided. Inthe case of Ze Chairman of 
the Municipal Commissioners of Howrah v. Hari Das Dutta (a) 
Fletcher, J. while discussing the effect of section 3o said; “ The 
first question is—‘ Is this pathway vested in the Municipality under 
section 30 of the Bengal Municipal Act? That depends upon the 
construction of the section. The section has been amended by 


(1) (1906) I. L. R. 33 Calc. :390 (1504) ; 4 C. L. J. 343 (355). 
(2) (1915) 20 C. W. N. 615. 
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recent legislation and it is argued that by reason of that amendment 
the statute operates to vest all ronds whether private or not, within 
the limits of the Municipality. That view is supported by two 
un-repoited decisions of a single Judge of this Court, On the other 
hand in & considered judgment of Mr. justice Mookerjee in the 


case of The Chairmas of the Howrah Municipality v. Khetra Krishna ` 


Mitter (1) the learned Judge has put what to my mind is the only 
possible construction of section 3o. I agree with the learned Judge 
in the view he has expressed there as to the meaning of.the section, 
Any other view, I think, is altogether outside the range of argu- 
ment”, Fletcher, J. it appears simply followed the observation of 
Mookerjeo, J. in the case cited above. The case of Wuddeq Mills 
Company, Limited v. Siddhestwoar,Chatterjee (2) does not throw Rd 
light on the point under discussion. 

It cannot be disputed that before the Aweiding Act of 1894 
the surface of all roads cver. which the public had a right of way 
vested in the Municipality. The proprietory right f.e. the right 
in the subsoil towever remained with the owner. Private 
pathways are not roads within the meaning of the Municipal 
Act, inasmuch as the public have ro right of way over them. 
Therefore they do not vest in the Municipality. Roads which 
have been constructed on lands either acquired by the Municipality 
under the Land Acquisition Act or by private purchase could not 
have been in the contemplation of the legislature when the word 
"subsoi" was inserted in the Section by the Amending Act of 
1894, &8 the sub-soil had already vested in the Municipalities. 
The intentiun of the Legislature in 1894 therefore must have been 
to vest absolutely those roads in the Municipality, the surface of 
whicb, only vested ın it but the sub-soil remained private property 
before the amendment, otherwise it is difficult to conceive any 


other kind of road for which the Legislature was making provision. ` 


This view gets support from the insertion of the words “and all”, 
and the grammatical construction of the section after the 
amendment, for in that case the words '"'private property” 
would not refer to roads. If however the words, “private pro- 
perty” be taken to refer to roads as well only private roads or 
pathways would be exempted. The roads in dispute in the pre- 
sent suits not being private roads vested absolutely in the Muni- 
cipality and the [laintiff cannot therefore claim any right of 
reversion. Section 31 evidently contemplates ørivate roads the 


(1) (1906) I. L. R. 33 Calc. 1290 (1304) ; 4 C. L. J 343 (355). 
(2) (1928) I. L. R. 36 Calc. 28o 
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-8urface of which did not vest in the Municipality under Section 


30 of the Act before the amendment of 1£9}. Again the grant 
or dedication was for the use of the public. It has not been found 


-that the disputed lands are no longer required for the use of the 


public, or that they have become useless so far ns the public is 
concerned. On the ot'er hand it has been found by the lower 


‘appellate Court that the lands in suit are required for the free 


and comfortable use of the pedestrian passers by. It cannot be 


-said therefore that the use for which the grant was made has 


become impossible of execution or the object of the use has 
failed. Itcannot be said in view of the facts found in this case 


-thit there has been such abandonment of the user in consequence 
-Of which the rights of the public therein have failed and a reversion 


has taken place. In the events that have happened in the case 
the grant cannot be said to have spent its force. Plaintiff 
therefore -is not entitled to resume possession of the lands in 
suit. 

The next contention of the learned Advocate is that in any 
view of the case the roads being public roads plaintiff is entitled 


.to bring suits to remove the obstructions even if the special 


damage pleaded by him is not established. The obvious answer 
to this argument is that in thnt case he would. be hit by section 
gt of the Civil Procedure Code as the acts committed by the 
defendants amount to public nuisance. The learnei Advocate 
for the appellant relying on the decisions in the case cf Mansur 
Hasan v. Muhammad Zaman (1) ani  Mandakimee Debes. v. 
Basantakumares Debss (2), argued that plaintiff was entitled to 


‘sue for the removal of the obstruction in these suits in their 


present forms, In the first case in which the Shiahs prayed for a 
declaration of their right to go in procession in Matam on a public 
road and for perpetual injunction against the Sunnis interfering 


‘with them, Lord Dunedin observed that special damage other 
‘than the obstruction -of the procession was not needed. The 


facts of second case show that the plaintiff in that suit was put 


“to much inconvenience as no large articles could be brought into 


her house along the public road which was the only means of 


“entry into her house on account of the narrowing down of the 
“passage by the defendant by the erection of a wall and privy. In 
"view of these facts Jack, J. relying onthe aforesaid observations 


(1) (1924) L. R. 52 I. A. 6r. 
(3) (1933) L. L. R, 60 Cale, 1003. 
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of Lord Dunedin in Mansur Hasan’s case (1), held that no special 
damage was required f.rther than the plaintiffs’ inability to carry 
large articles into her house owing to obstructions. The plaintiff 
inthe present suit being one of the members of the public is 
equally affected by the obstruction with the other members of 
the public, He has suffered no special damage. His claim is 
not in respect of a wrong to him individually. He is one of the 
numerous persons affected by the obstruction and therefore hay- 
ing same interest in the matter. Consequently the proper course 
for him was to bring a representative suit in conformity with the 
provisions of Order 1, rule 8 of the Civil Procedure Code. See 
Batiram v. Sibram (2) and Kwswaravelu Chettiar y. T. P. Rama 
swami Ayyar (3). 

Plaintiff therefore in the present suits is not entitled to any relief. 
The appeals are therefore dismiss:d with costs. 


A, T. M, Appeals dismissed. 


(D (1924) L, R. ga I. A. 6r. 
(a) (1970) as C. W. N. 95. 
(3) (1933) 57 C. L. J. 528; 37 C. W. N. 853 P. C. 


Before Mr. Justice R. C. Mitter, 


NIRODE CHANDRA SINGHA SARMA AND OTHERS 
v. 
SANKAR CHANDRA’ SHAHA.* 


Lease — Construction of— Lease, if a confirmatory one—Appellate Court, tf can 
make a new case. 


An appellate Court cannot dismiss the landlord's suit for ejeotment on a 
plea which was not taken by the tenant at a proper stage. of tbe case, the plea 
depending on determination of fac's. 


A Kaboliat is not a confirmatory one in recognition of a transfer to the 
tenant by the old occupancy raiyat, the occupancy right being non-tranaferab's, 
for the following reasons; firstly, all the lands of the old tenancy are not 


*Appeal from Appellate Decree No. 1169 of 1932, against the decree of 
Babu Jatindra Kumar Bose, Subordinate Judge, 3rd Court, of Mymensingh, 
dated the 29th January, 1922, modifying that of Babu Kalipada Mukherji, Munsif, 
3rd Court, Netrokona, dated the zist August, 1931. 
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included in this document but only some and the rent fixed for the lands is 
quite out of proportion to the old rato, it Indicates an enhancement of more 
than 2 annas in the rupea whioh the landlord would get at the most if the old 
tenancy continues ; secundly, the period of three years fixed by the Kabuliat 
coupled with the option of the tenant to remain for another period of three 
years only, in case he complies with certain demands of the landlord is in- 
consistent with the continuance of the old occupancy holding ; and thirdly, 
the clause in the Kabaliat thata transfer by the tenant either by way of sale 
or usufructuary mortgage of the whole or part of the demised land or on 
building substantial structures on the land there will be an end of tho tenancy 
and the landlord will be entitled to re enter even within the period of three 
years. The Kabuliat therefore creates a new lease in favour of the tenant. 
' Appeal by the Plaintiffs, 

Suit for ejectment. 

The material facts appear from the judgment. 

Mr. Jatindra Nath Sanyal for the Appellants. 

Mr. Upendra Kumar Roy for the Respondent. 

The following judgment was delivered : 


The plaintiffs appeal from the judgment and decree of the 
Subordinate Judge, 3rd Court, Mymensingh by which their suit 
for ejectment has been dismissed, It appears that three plots 
of land constituted a holding formerly held by two persons Raghu 
Nath Garo and Labanga Garani under the plaintiffs at the rate 
of Rs, 30-11-9p. per year. The area of the three pluts is 7-18 
acres, It is admitted that Raghu Nath Garo and Labanga Garani 
had occupancy rights in these three plots of land and that there 
is no custom of transferability of occupancy holdings in the loca- 
lity. On tke goth Sravan, 1325, B. S. Raghu Nath and Labanga 
sold the entire holding to the defendant but the plaintiffs refused 
to recognise this transfer. The defendant remained on the 
land from the date of his purchase lill the year 1334 B. S., the 
landlord refusing to do anything with him. In Baisakh 1335 B. S. 
the defendant executed a Kabuliyat in favour of the plaintiffs 
in respect of a portion of the lands of the holding of Raghu Nath 
and Labanga, The area in respect of which the Kabuliyat was 
taken is 4.31 acresand the rent that is reserved is Re. 23-10-3p. 
This Kabuliyat was fora term of three years and in clause rr of 
the same it is provided that on the expiry of the term of three 
years the tenant would be allowed to remain on the land for 
another period of three years if he chose to accept the 
rent the landlords then demanded. On the expiry of this 
kabuliyat the landlords instituted the present suit asking 
the defendant to vacate under section 44 cl. (c) of the 


" 
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Bengal Tenancy Act, that is to cay, the plaintiffs have taken the 
position that the defendant isa non-occupancy raiyat admitted to 
occupation under a registered Kabuliyat of Baisakh 1335 and as his 
lease had expired he was not entitled to remain on the land. Thé 
defence as contained in the written statement raised one point and 
one point only, nemely, that he, the def*ndant, was then an occu- 
pancy raiyat, that is to say, the contention seems to be this that the 
defendant's occupation as raiyat must be taken from the date of 
his purchase in 1325 to the date of the suit which was instituted 
‘on the 14th March, 1931, corresponding to chait 1337. Secondly, 
his contention rests on the ground that the Kabuliyat of the year 
1335 is really the recognition of- the transfer to tim by Raghu- 
nath and Labanga and in law, therefore, the old occupancy hold- 
ing must be taken to continue in his ownership and possession by 
reason of the landlord's recognition. . 

The Court of first instance gave effect to these two contentions 
and dismissed the suit of the plaintiffs on the fcoting that the 
defendant was not a non-occupancy raiyat but had -acquired a 
right of occupancy in the land. 

On appeal, the learned Subordinate Judge disagreed with the 
learned Munsiff on these points. He held that the occupation 
of the defendant from the date of his purchase till the end of the 
year 1334 was that of a trespasser and the document of the and 
Baisakh 1335 above referred to created a new tenancy in: his 
favour. He accordingly held that the plaintiffs would grima 
Jacie be entitled to get possession from the defendant but he 
dismissed the plaintiffs’ suit on aground which he admits was not 
taken by the defendant either in his wiitten statement or in the 
lower appellate Court. He said that clause rı of the Kabuliyat 
of the year 1335 conferred an option of renewal for a period of 
three years on the defendant. The defendant, therefore accor- 
ding to the Subordinate Judge is entitled to fall back upon this 
clause and say that he has exercised the option, By reason of 
this clause, says the learned Subordinate Judge, the defendant 
would be entitled to remain on the land up to the year 1341 and 
the suit which was instituted before the year 1341 was premature, 
In my view, the learned Subordinate Judge was not right in 
making a new case for the defendant in appeal A determination 
of the questions that would arise on clause rr of the Kabuliyat 
would have entitled an investigation into facts,one of them being 
whether the landlord had offerred a fresh tenancy to the defendant 
and whether the defendant had refused it or not had this defence 


rot 
Crvin 
1944. 
et 
Nirode Chandra 
Slogha Sarma 
v. 
Sankar Chandra 
Shaha. 
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"been taken in the written statement. I am clearly of opinion, 
that the learned Subordinate Judge was not right in dismissing 
the plaintiff suit on a plea which was never taken by the defen 
dant at a proper stage of the suit. f 


Mr. Roy who appears on bebalf cf the defendant respondent, 
however, œ ntends before me that the conclusion of the learned 


` Subordinate Judge thatthe tenancy for the first time was created 


in favour of the defendant in the year 1334 is wrong. He contends 
that the Kabuliyat of that year which is Ex. 1 is merely a recogni- 
tion of the transfer to the defenlant by the old tenants effected 
in the year 1325 and if this be so the defendant could acquire a 
right of occupation by reason of Section so of the Bengal Tenancy 
Act. Secondly he says that the old occupancy holding would be 
still subsisting in the hands of the defendants and section 44 
(c) would not apply because the defendant would not be taken 
to be admitted into occupation under registered document. All 
these conte ntions raised by Mr. Roy depend upon one cardinal 
fact, and that is, what is the nature snd effect of Ex, r. I have 
gone through Ex. r. There is no recital in that document of 
the purcbase of the defendant from Raghu Nath and Labanga. 
The recital indicates as if a new settlement is being conferred 
and there are at least three circumstances which would tell against 
the contention that the Kabuliyat was only a confirmatory Kabu- 
liyat in recognition of the transfer to the defendant by the old 
tenants, First of all, all the lands of the old tenancy are not 
included in this document but only some and the rent which is 
fixed for the lands is quite out of proportion to the old rent. It 
indicates an enhancement of more than a annas in the rupee 
which the landlord would have been entitled to get at the most 
if the old tenancy continued, Secondly, the period of three years 
fixed by Ex. r coupled will the option of the tenant to remain , 
for another period of three years only, in.case he complied with 
certain demands of the landlord is quite inconsistent with the 
continuance of the old occupancy holding of the Garoes. Thirdly 
the clause in the lease that on transfer by the tenant either by . 
way of sale or usufructuary mortgage of the whole or part of the 
demised land or on building substantial structures on the land 
there would bean end to the tenancy and the landlord would be 
entitled to re-enter even within the period of three years is also 
against the contentions of the respondent. Having regard to 
these terms of the documents, I am of opinion that a new lease 
was created in favour of the defendant by Ex. 1 and the judgment 
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of the learned Subordinate Judge on this patt of the casé is cm 
Correct. 1955. 


I accordingly set aside the decree of the learned Subordinate Nirode Chandra 
Judge inasmuch as he had no business to make a new case for Singha Sarma 
the defendant and direct that the plaintiffs’ suit for Khas posses- Sankar Chandra 


sion be decreed. The result is that the appeal is allowed and imn) 
the plaintiflg suit for Khas possession is decreel with costs t 
throughout, 

A, T. M. Appeal allowed, — 


Before Mr. Justice R, C. Milter, 


NIBARAN CHANDRA SHAHA Civ. 
v. e 
MOTILAL SHAHA AND OTHERS, January 3 
1034. 
Salt, maintainability of—Stit to set. aside a decree based on compromis:— — 


Fraud, allegation of, megatived—Ground for setting aside such decree— December, 13, 14, 17. 
Res judicala—Pro forma defendants—Not necessary party—Limitatien Act 2 d 

(IX ef 1908), Sch. I. Aris. 9o, gr, 120—Vakalaimama, if accepted by 

pleader—Name appeared in Vakalatnama—Fleader allowed to appear and $ 
conduct the case—Pleader, tf requires any anthkoiity to file petition of 

Compromise—Suil tried as analogous—Decision in ome suit, tf operates as 

res judicata in the other sult. 


A mult to set aside a consent decree is maintainable although there Is no 


allegation or proof of fraud, on any grouod which would invalidate an agreement 
between the parties. 


Shanda Singh v. Mat, Lachkhmi (1) and Duni Chand v. Mota Singh (2) not 
followed, 


* Appeal from Appellate Decree No. 745 of 1932, against the decree of Baba 
Rebati Mohan Goswami, Subordinate Judge, and Court of Faridpore, dated the 
sth August, 1931, affirming that of Babu Jagat Nath Basu Roy, Munsiff, 1st 
Court, Midnapore, dated the goth June, 1930. 

(1) (1919) I. L. R. 1 Lab. 344. 

(2) (1927) I. L. R. 9 Lah. 248. 
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- Huddersfisld-Banting Company, Limited v. Henry Lister and Son, Limited 
(1) ; Wilding v. Sanderson (2); Auskootosh Chandra v. Tara Prasanna Roy 
(3) and other cases followed. —— 
` Sach a salt is govemed by’ Artick 120, Schedule I of the Indian Limitation 
Act "o^ 
, A sit was instituted by plaintif No. 1 and anotber person fora declaration 
that a comp omise decret passed h Title Sult No. £06 of 1923 was fraudulent, 
collusive and illegal, "that defendants Nos 1 to 3 acquired no rights thereunder 
for enabling them to receive rent or profits of the land (Dag No. 2313) covered 
by the seid decree from defendants Nos. 4to6 and for confirmation of their 
possession thereon , , 
Defendants Nos. 1 to 3 instituted a Money Suit No. 1 of 1999 agalnst defen- 
dants Nos. 4 to 6 for recovery of rent or profits from them of the lands described 
in Dag No. 2213. To this suit the plaintiffs and gro forma defendant No. 7 
were impleaded as fro forma defendants Nos. 5 to 7. No relef was claimed 
against them and they were not necessary parties : 


Held, that the findings in the Money Suit could not conclude the plaintifís. 
Brojo Behari Kitter v. Kedar Nath Mosumdar (4) followed. 


Obiter: Findings in a sult inter partes tried analogously with another suit 
between the same parties, operate as res judicata when an appeal is preferred 
from the decree of one of the suits only. 

Isup Ali v. Geur Chandra Deb (5) followpd. 

Where the name of the pleader appeared in the Vakalatnama and he was 
allowed to appear and conduct the case, there was an acceptance of the Vakalat- 
nama by him, though he bad not accepted it In writing, and he had all the 
powers mentioned in the Vakalatnama. 


--Mokesh Chandra Addy v. Panchu Mudali (6) followed. 


-` A pleader does not require an express authority to simply file a petition of 
compromise. His posttion as pleader of a party authorises him te fle any peti- 
Hon on behalf of his client. 


D Asin the present case the pleader was authorised to sign the petition of 
compromise on behalf of his client, hls signature on the petition of compromise 
was in law the signature of his client. , 

Semble: It seems that a pleader has implied authority to compromise a suit 
on behalf of his client, when there is no express Instruction by the client not 
to compromise. 


Sourendra Nath Mifter v. Torwbala Dassi (7) referred to, 


(1) [1895] a Ch. 273. 
(2) [1807] a Ch. 534- 
' (3) (1884) E. L. R. 10 Calc. 612. 
(4) (1886) I. L. R. 12 Calc, 5&o (F. B.). 
(5) (1922) 37 C. L. J. 184. 
(6) (1918) 20 C. W. N. 987. 2 
(7) (1930) L. R. 57 L A. 133; 51 C. L. leg 309. 
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Appeal by Plaintiff No. r. — ' . vs 
Suit for declaration, l 9T 

The material facts appear from the judgment. _, 

Mr, Satindra Nath Roy Choudhury for tho Appellant, | 


Messrs. Joges Chunder Roy and Prokash Chandra Masumdar. for 
the Respondents: i Aim - 
CA. Ti 


The follwing judgment was delivered : 


This appeal is “on behalf of plaintif No. i and arises out oia 
suit. (Title Suit No. 99 of 1929) instituted by him and another person 
named Aditya Prasad Shaha for a declaration that the compromise 
decree passed in Title Suit No. 506 of 1923 is fraudulent, collusive 
and illegal, that defendants Nos. ı to 3 bave acquired no rights 
thereunder for enabling them to receive ‘rent or profits of the land 
(Dag No. 2213) covered by the said decree from defendants Nos. 4 
to 6 and for confirmation of their possession therein. One_or two 
other reliefs of an incidental nature is also: asked -but itis not 
necessary to detail them for the purpose of this appeal. . To the suit 
one Sadanand Shaha has been made a gro Jorma defendant (Pro 
forma defendant No. 7). This suit will be called hereafter as the 
title suit and whenever the words plaintiffs or defendants are used 
they shall be deemed to be the persons named as plaintiffs or -defen- 
dants in this title suit. z , oe m 5 


Defendants Nos. x to 3 instituted a suit being Moriey-Suit No. I 
of 1929 (hereafter called the money suit) against defendahts Nos. 4 
to 6 for recovery of rent or profits from them of the lands described 
in Dag No. 2213.: To this suit the plaintiffs and zv forma. dofen- 
dant No. 7-have.been impleaded aa'prv Jorma delendam Nog 5 N 
7» No relief has been claimed ‘against them. 

Jt appears that the plaintiffs and gro forma astenaant No. T “hold 
‘s-howla named Howla Jiban Krishna Shaba which include Dag 
No. 3313.. The said Dag was formerly held under them by some 
boatmen on a service tenure. The boatmen sold the plot to.one 


Brojabashi Shaha, the fatber of defendants Nos. 1 and 2 and grand- ` 


father of defendant No. 3-: Defendants Nos. 4to 6 had been mub: 
tenants under the boatmen.” . . S 
After ‘the purchase by Nojaa Shaka: the plaintiffs and 
pro forma defendant No. 7 sued defendant Nos. a.and 24 and the 
father of defendant No. 3 in 1920 for khas possession and got a 
decree, Thereafter they realised rent directly for some time from 
defendants ] Nos, 4 to 6. In the year 1923 defendants Nos x and;3 


Faunary, 3. 
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and the father of defendant No. 3 sued the plaintiffs and pro forma 
defendant No. 7 for specific performance of an alleged contract. 
This suit was numbered 5c6 of 1923 to which defendants Nos, 4 to 
6 were also parties, The contract set up and in respect of which 
specific performance was sought was one by which the plaintiffs 
and gro forma defendant No. 7 is said to have promised a vim Aom/a 
interest to defendants Nos. 1 to 3 in respect of Dag No. 2213. 
The plaintiffs and ro forma defendant No. 7 entered appearance 
separately, one Vakalatnama having been executed jointly by 
plaintiff No. 2 and gro forma defendant No. 7 (Ex. Q) and another 
by plaintiff No, 1 [Ex Q(i). These Vakalatnamas were accepted 
by a pleader, Mr. K. Sen, but the case was conducted by another 
pleader Mr. Monmohan Shaha, whose name appeared in the body 
ofthe Vakalatnamas but who did not accept them in writing and 
probably he was assisted by Mr. K. Sen. The Vakalatnamas 
authorised the pleaders to sign compromise petitions on behalf of 
the clients and to file them in Court. aoth April 1925 was fixed for 
hearing. On that date an application for along adjournment was 
prayed for but the Court refused it and fixed the arst April 1925 
for the hearing. On that date a petition of compromise was filed 
by which defendants No.1 to 3 were recognised as tenants in 
Kayem Karska right, and the other terms of the tenancy defined, 
This petition was signed by defendants Nos. ıı to 3, by plaintiff 
No. 2 and £v forma defendant No. 7. It was also signed and filed 
by Mr. Monmohan Shaha on-behalf of plaintiff No, 1, plaintiff 
No. 2 and gre» forma defendant No, 7. It has been found that 
plaintiff No. 2 and gro forma defendant No. 7 were actually present 
in Court, but plaintiff. No. 1 was away at some place in the district 
of Bakerganj and was not consulted about the terms and was 
totally ignorant about the Solenamah, till he learnt about it a few 
days after, when a decree had already been passed on the basis of 
the same. It has also been found -that gro forma defendant No. 7 
who looked after the case on behalf of plaintiff No. x had no 
authority from him to compromise the suit and that plaintiff No. 1 
did not ratify the compromise. Tteze are findings of fact binding 
-on me in second appeal, It has also been found that plaintiff No. 1 
came to know of the compromise decree beyond three years of 
the suit and this finding has not been challenged, nor could it be, 
by the aprellant, 


On the 27th April 1929 the plaintiffs filed the suit out of which 
thin appeal arises, They state i that pro Jorma defendant No. 7 was 
-won over by defendants Nos 1 to 3 by fraudulent ways and means 
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and the Solenamah was filed in collusion with him. ‘The plaint also 
states that neither 270 forma defendant No. 7 nor Mr. Monmoban 
Shaha bad any authority to enter into a compromise on behalf of 
the plaintiffs. The learned Munsiff found that that proforma defen- 
dant No. 7 had authority from the plaintiff No. 1 to enter into the 
compromise, that he, the plaintiff No. 1, came to know of the 
consent decree beyond three years of the suit, that plaintiff No. a 
was himself present in Court and signed the Solenamah. He held 
that the Solenamah was binding on the plaintiffs and the suit more- 
over was barred by limitation. The money suit was tried along with 
the title suit, inasmuch as defendants Nos. 1 to 3 claimed relief 
against defendants 4 to 6 on the basis of a title acquired by them 
on the basis of the aforesaid consent decree. The money suit was 
decreed against defendants 4 to 6. Two appeals were preferred 
before the Subordinate Judge; one by the plaintiffs (Title Appeal 
No, 252 of 1930) and the other by defendants Nos. 4 to 6 (Money 
Appeal No. 253 of 1930). The two appeals were heard together 
and both of them were dismissed by the Subordinate Judge. 

The Subordinate Judge held that fraud or collusion in respect of 
the compromise had not been established and the pleader Mon- 
mohan Babu or gro forma defendant No. 7 had no authority to com- 
promise on bebalf of plaintiff No. 1, and the plaintiff No. 1 had not 
ratified the compromise. He held however that as the plaintiff 
No. 1 bad known of the compromise decree at least in June 1925 
(that is beyond three years of the suit) the suit was barred under 
Article gr or Article 95 of the Limitation Act. He also held that 
the case of fraud having failed the suit was not maintainable. The 
findings of the trial Court relating to plaintiff No. 2 was affirmed. 
-The money appeal was also dismissed as the compromise decree 
wes not set aside. Itis admitted thet plaintiff No. 1 has 4 annas 
share, plaintiff No.2, 8 annas share and fro forma defendant 
No. 7, 4 annas share in the Howla Jiban Krishna Shaha, 

Plaintiff No. r alone has filed this appeal against the decree 
passed in the title suit, There is no appeal against the decree 
passed in the money appeal. 


The appellant urges before me the following points:— - 

(1) That the learned Subordinate Judge is wrong in holding that 
the suit is not maintainable, as fraud had not been established. 

(2) That the Subordinate Judge is wrong in holding that the suit 
is barred by limitation either under Article ọr or 95 of the Limite- 
tion Act. He ought to have held that Article 120 was the appro- 
priate Article, 
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Mr. Jogesh Chunder Roy who appears on behalf of the respon- 
dents besides supporting the reasons of the Subordinate Judge 
urges before me three further points namely :— 

(1) that the suit is barred by res judicafa and - 

(2) that on the construction of the Vakalatnama Ex. Q(1) the 
Subordinate Judge ought to have hell that Monmohan Babu had 
authority to compromise on behalf of plaintiff No.1 and that the © 
act of Monmohan Babu binds him, and i 

(3) that a pleader bas implied authority to compromise on 
behalf of his client and the compromise put through by a pleader is 
binding on the client, unless it is proved that the former acted 
fraudulently. . 

Both parties have cited before me a large number of rulings in 
support of their respective contentions but it would not be profit- 
able to deal in deteil with all the cases cited before me. 

` With regard to the first point the appellant has contended before 
me that the preponderance of nuthority is in favour of maintain- 
ability of a suit to set aside a compromise decree' even when fraud 
is not alleged or proved, Mr. Roy on the other hand contends that 
in this respect there should not be any distinction between a decree 
based on adjudication (in which expression he includes ex parte 
decrees) and decrees passed on consent. Itis no doubt now well 
established that a suit to set aside a decree passed on adjudication 
would not lie unlesa the decree is attacked on the ground of fraud, 
and Mr. Roy contends that the same rule ought to apply to 
consent decrees. 


To support his contention he placed before me two decisions of 
the Lahore High Court :-/Aasda Singh v. Mst. Lackhmi (1) and 
Duni Chand v. Mota Singh (2). These decisions do support bis con- 
tention and therefore itis necessary to examine the correctness of 
the said decisions and to determine whether they should be followed 
in this Court. In my: judgment the said cases have not been 
correctly decided and are moreover against the cwssus decisions of 
this Court. In Duni Chana's case (2) there is really the judgment 
ofa single judge onthe point in question, because, although Agha 
Haider, J.-agreed with Tekchaad J. in dismissing the appeal, his 
view was in favour of the maintainability of such a suit but he only 
agreed with the result being pressed very much by the decision of 
a Division Bench of the Lahore High Court in /Aanda Singh's case 

1) It would therefore be recessary to examine the decjsion in 
(1) (1919) I. L, R. 1 Lah. 344. - 
(2) (1927) I. L. R. 9 Lah. 248. 
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Jhanda Singhs case (1) first. In that case a compromise was 


effected in a suit in wbich adults and minors were parties A suit 
was brought to set aside the compromise on behalf of the minors 
and also on behalf of one of the adult parties. Fraud was alleged 
but negatived. Asa second line of defence the adult challenged 
the compromise on the ground he had not consented and the 
minors alleged that sanction of the Court to the compromise applied 
for by their guardians had been given under & misapprehension. 
The Court gave effect to the minors’ contention and held that the 
sanction having been given under a misapprehension the compro- 
mise was-not binding on them and a suit would lie at their instance 
for avoiding the compromise decree. With regard to the adult 
plaintiff the Court held that be not having given his consent to the 
terms of the compromise the decree was really an ex parte decree 
against him, and his remedy waseither toset aside the decree by 
an application under Order IX rule 13 of the Code, or by way of 
review or appeal from the decree itself, but a suit at bis instance 
was not maintainable. In so deciding the Court followed the case 
Sadho Misser v. Golab Singh (a). In Sadho Missers case (2) how- 
ever the decree was not a compromise decree. A prior mortgagee 
instituted a foreclosure suit impleading the puisne mortgagee also 
as party defendant. The plaint as originally filed contained a 
defective description of the mortgaged properties. The puisne 
mortgagee did not appear in the suit. Before the hearing the 
plaint was amended whereby the misdescription was corrected, 
Thereafter an ex parte decree was passed. The puisne moitgagee 
brought a suit for redemption contending that by the ex parte 
amendment of the plaint the properties included in his security was 
included in the foreclosure suit, The Court held that the ex parte 
decree against him was binding on him and his prayer, if allowed, 
would have the effect of setting aside the expas te foreclosure decree 
which the Court said could not be done ina suit unless the decree 
was obtained by fraud. /handa Singh’s case (1), therefore extended 
the procedure for obtaining relief ngainst a decree passed on adjudi- 


cation to consent decrees. If consent decrees stand on a different . 


footing the authority of this decision would be of a doubtful 
character, 


_ In Duni Chano's case (3) Tek Chand J. followed /Aamda 
Singhs case (1). He admitted however that other High Courts had 
l (1) (1919) I. L. R. 1 Lah. 344- 


(2) (1897) 3 C. W. N. 375. 
(3) (1927) I. L. R. 9 Lah. 248, 
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“taken a different view and merely stated that decisions of this Court 


cited before him were distinguishable on facts. Some of them were 
no doubt suits brought on behalf of minors to set aside compromise 
decrees. 


In my judgment consent Cecrees stand on an entirely different 
footing, Such decrees derive their force primarily from the consent 
of the parties. If in fact no c. nsent was given, or if the parties had 
not been consensus ad idem, orifconsent of one was procured by 
misrepresentation, undue influence or ccercion, the foundation of 
the decree is shaken [See Huddersfield Banking Company Limited v. 
Henry Lister & Son Limited (1). But the name of the aggrieved 
party appearing in the decree itself he has to get rid of the decree 
and that he can do only by getting rid of the compromise, on which 
the decree is based, on any of the grounds on which a contract can 
be avoided, and this relief he can algo obtain in a suit. 


In Jwdderifield Banking Companys case (1) an action was 
brought to set aside a consent order on the ground of common 
mistake of the parties. The action was held maintainable and relief 
granted on the principle which has been oft quoted. In Wilding v. 
Sanderson (2) relief was also granted ina suit. The observations 
of Byrne J. are very partinent to the case before me and in my 
judgment lay down the correct principles to.be applied in such 
cases, At pages 543 and 544 of the report the learned Judge 
observes; ‘A consent judgment or order is meant to be formal 
result and expression of an agreement already arrived at between 
the parties to proceedings embodied in an order of the Court. ‘The 
fact of its being so expressed puts the parties in a different position 
from the position of those who have simply entered into an ordinary 
agreement. It is, of course, enforceable while it stands, and a party 
affected by it cannot, if he conceives he is entitled to relief from its 
operation, simply wait until it is sought to be énforced against him, 
and then raise by way of defence the matters in respect of which he 
desires to be relieved. He must, when once it has been completed, 
obey it, unless and until he can get it set aside in proceedings duly 
constituted for the purpose. In my opinion there was no agreement 
in the present case between the parties prior to the judgment being 
passed andentered, their minds never having been ad idem in 
respect of the subject matter which they were dealing. It also 
appears to me that the divergence of their minds was in respect of 
an essential or fundamental point. If there was no agreement, there 


(1) £1895] a Ch. 273. 
(2) [1897] a Ch. 534. i 


Vor, LXI.] HIGH COURT, 


was no consent upon which judgment could be founded. And 
justas a consent order may.be set aside upon any of the grounds 
upon which an agreement can be set aside, go it appeais to me to 
follow that such an order may be set aside if it can be clearly 
proved that there was no agreement and consequently, no true con 
sent to the order made: ......... when itis once ascertained that 
that there was no actualagreement arrived at before the judgment 
was completed, and that the consent upon which it purports to be 
founded never existed, the actual judgment pronounced does not, 
I think, in itself constitute or represent an agreement, but stands as 
a judgment of the Court made in pursuance of a supposed agree- 
ment or consent which both parties believed to exist, but which 
did not in fact exist,” 

In this Court there is a series of cases beginning from 1871 
reviewed in 4wskoofosh Chandra v. Tara Prasanna Roy (1) which 
have treated consent decrees on a different footing from decrees 
pessed on adjudication. In Aushkootosh Chandra v. Tara Prasanna 
Roy (1) a compromise decree made in the High Court was sought 
to be set aside on motion. It was pointed outthat the proper remedy 
was by review or suit. In the case of Swresdra Nath Ghose v. 
Hemangini Dasi (2) where a suit was brought on the ground that 
the guardian of a minor had not consented to a compromite, 
Ghose and Casperez, JJ. held that the suit was maintainable and 
observed that there was nothing said inthe later cases to justify 
the least departure from the principles laid down in Aushootosh v. 
Tara "Prasauma (1). In Sarbesk Chandra Bass v. Hari Doyal 
Singh (3) a suit to set aside a compromise decree based on the 
ground that the plaintiff who was an administrator to the estate of 
his deceased brother had entered into the compromise in excess of 
authority was held maintainable. In Kusodhaj Bhakta v. Brojo 
Mohan Bhakta (4) which was a suit to set aside by a suit a decree 
passed on adjudication on the ground that the Judge had committed 
a mistake, Sir Lawrence Jenkins, C. J. pointed out that there isa 
well-founded distinction between a decree passed on adjudication 
and a decree passed on consent and that in the former case no suit 
would lie except onthe ground ot fraud, but in the latter case a 
suit would lie on any ground which would invalidate the agreement. 
In the case of Gulab Koer v. Badshak Bahadwr(;) Sir Ashutosh 

(1) (1884) INL. R. 10 Calc. 612. ^ j 
(2) (1906) I. L. R. 34,Calc. 83. - . fo. 
(3) (1910) 14 C. W. N. 451. : 

(4) (1915) 19 C. W. N. 1223. 

(5) (1909) 13 C. W. N. 1197. 
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Mookerjee after an exhaustive examination of the authorities 
re-affirmed the dictum pronounced in. Awshootosh v. Tara l'rasanna 


Nibaran Chandra (2. and although it has been held in some cases that where.no 


Spats 


Motilal Shaha, 


"fraud is alleged or proved, a party who bad unsuccessfully -prose- 


cuted an application for review cannot be again allowed to attack 
ihe consent decree by a suit [Ram Gopal v. Prasanna (2), 


Kailash Chandra v. Gagal Chandra (2), no case of this Court 
has held that a suit would not be maintainable to set aside a 
consent decree where fraud is not alleged and proved. I hold 
accordingly the suit is maintainable. 

Before I take up the other contentions raised by the parties 
before me it would be convenient to decide the other issue rhised 
in bar, e. g. the issue of res judicata. Mr. Roy contends that the 
decree in the money suit was now become final, and inasmuch 
as the judgment in that suit is based on the validity of the con- 
sent decree passed in Title Suit No. 506 of 1923 the question 
aboyt the validity of the said consent decree cannot he re-agitated. 
One of the questions involved in this contention is whether findings 
ina suit infer partes tried analogously with another suit between 
the same parties ig res judicata, when an appeal is preferred from 
the decree of one of the suits only. On this point there is differ- 
ence of opinion and nearly all the cases are reviewed in Manomohan 
Das v. Shib Chandra Saha (4) and Oates v. D’ Silva (5). If it had 
been necessary to decide the said qucstion inthis case I would 
have followed the decision in Jsup v. Gour (6) and Oates v. 
D Silva (5). 

On the facts of this case I cannot, however, give effect to the 
plea of res judicata. No relief was claimed. inthe money suit 
against the plaintiffs. They were not necesary parties at all to 
that suit andjalthougb it may have been thought desirable to have 
them as parties defendants their position was thatof proforma 
defendants only. In these circumstances the findings in the 
money suit cannot conclude the, plaintifs : Brojo Behari Mitter v. 
Kedar Nath Moswmdar (7). 1 accordingly overrule the plea of 
res judicata, 


(1) (1884) L L, R. 10 Cale..612. 

(2) (1905) a C. L. J. 508. 

(3) (1914) 18 C. W. N. 1204. 

(4) (1930) 34 C. W.N. 839. 

(5) (1932) I. L. Ry 12 Pat. 139. 

(6) (192) 37 C. L. J. 184. 

(7) (1886) J. L, R. 12 Calc. sto P. B. 
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The next question that falls to be determined is the question 
of limitation. On the principles formulated by Byrne J. in 
Wilding v. Sanderson (1) the consent decree has to be set aside, 
The plaintiff No. 1 cannot treat it as a void decree which he can 
ignore altogether. The question therefore is what Article of 
the Limitation Act would be applicablé. Article 95 is out of the 
way as fraud has been negatived. Nor can Article 91 be invoked 
as by no stretch of language a decree can be called an instrument. 
The alleged agreement evidenced by the petition of compromise 
bas no independent existence, it has merged in the decree. 

In this view of the matter I would hold that Article 120 of the 
Limitation Act would be the proper Article to apply. In suits 
instituted by minors to set aside compromise decrees not on the 
ground of fraud but on other grounds Article 120 has been applied 


on the principle that Article 91 or 95 being inapplicable, the © 


residuary Article would apply: PAw/manti Kunwar v. Janeshar 
Das (a3) The suit being instituted within six years of the date 
of the compromises decree I hold it is not barred by limi- 
tation. 

I now take up the question of the pleader Monmohan Babu's 
authority to bind plaintiff No. 1 by the compromise. He had not 
accepted the vakalatnama in writing, but his name appeared in 
the vakalatnama and was allowed to appear and conduct the case. 
Under these circumstances there was an acceptance of the vakalat- 
nama by him: Mokesk Chandra Addy v. Panchu Mudali (3), 
and he had all the powers which had been mentioned in the 
vakalatnama. Ona fair construction of the vakalatnama Ex. Q(r) 
I bold that plaintiff No. rı is bound by the act of Monmohan 
Babu. 1nsome of the cases it has been held no doubt that the 
authority to file a compromise petition does not authorise the 
pleader to compromise, but in my. judgment that would be giving 
more weight to form than to substance. A pleader does not 
require an express authority to simply file a petition of compro- 


mise, His position as pleader of a party authorises him to “file”, 


any petition on behalf of his client. In the case before me this 
pleader is also authorised to sign the petition of compromise on 
behalf of his client. His signature on the petition of compromise 
is in law the signature of his client. I hold accordingly thatthe 


(1) [1897] 3 Ch-534. 
(2) (1924) I. L. R A6 All. 575 ($90) . 
(3) (1915) 20 C. W. N 287. 
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act of the pleader Monmohan Babu binds the plaintiff No. 1 and 
he is bound by the compromise decree. In this view of the matter 
it is not necessary to decide the question whether a pleader has 
implied authority to* compromise a suit on behalf of bis client, 
when there is no express instruction by the client not to compro- 
mise. The cases decided by the High Courts draw a distinction 
between the position of a counsel and a pleader in this respect, 
but in my judgment the authority of these decisions has been 
considerably shaken by the observations of the Judicial Committee 
in the case of Sowrsndra Nath Mitter v. Torubala Dassi (1). 
Lord Atkin no doubt reserved.the question of pleaders acting 
with written authority but the observations at pages r39 and 140 
ofthe report would be. applicable to them also. A pleader has 
as much responsibility in conducting a suit as a counsel, the same 
duty to watch and protect the interest of his client and to make 
the best of a case, But as I have held in favour'of the respon 
.dents on the construction of the vakalatnama Ex Q (1) this point 
` .zdoes not require further discussion. 


The result is that this appeal is dismissed with costs, 
Leave to appeal under the Letters Patent asked for is refused. 


A. T. M. de Appeal dismissed. 


` (1) (1930) L. R. 57 I. A. 133 ; S1 C. L. J. 309. 
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Yon LXE] ` HIGH CÒURT, 
CRIMINAL REVISION. 
Before Mr. Justice Syed Nasim AH. 
KHAN BAHADUR Dr. ABDUL AZIZ 
p. 
s A 1 
MOULANA SYED MAHAMMAD ARAB SAHEB. 


Indian Penal Code, section 500-—Delivery ef letter containing defamatory 
matier by the accustd te the complainant, if amon tls to defamation in the 
absence of evidence of publication—Indian, Penal Code, section 504—-Offence 
whether depends upon the sensitive. feeling of the offendel or upon the 
intention or knowledge of the offender. ; 

Where the charge against the accused was that be,sent a letter to the com- 
plainant containing-defamatory matter and that also ho thereby gave prov ocation 
to the complainant intending oc knowing it to be likely that it could cause 

.& breach of the peace but it was not proved satisfactorily in the case "that 
the accused published the said letter, nor was It proved that the accussd bad any 


Information or knowledge that the allaged provocation would cause him to. 


break the peace 
Held, that even tf the letter coitalned delay matter, yet in the aise 
ofany satisfactory proof that the accused pub!ished the laiter, the accused could 
not be convicted under section 500 Indian Penal Code, as the delivery of the 
letter to the complainant was obfiously no such publication as would ‘render 
the accused Mable to punishment for defamation, as the letter could not have 
injured the complainant in ths estimation of others to whom they were not made 
known. : i : E : 
Held also, that the offender under section 50.4 does not depend npon the mere 
sensitive feeling of the offended but upon the intention or knowledge of the 
offender. 
_ Revision under section 439 pof the Code of Criminal Procedure ` 
Te material facts will appear from the judgment: ` É 
Messrs. Sukrawardy and A. S. M. Akram for tho, Petitioner. 
Messrs, A. &. Fuslal Huq and De Chandra ais for -the 
Oppotite Party. - - 
The Judgment of the Court was as follows :— 


. -Tbisis an application in revision against the conviction and 
sentence of „the petitioner under sections soo and 504 of X2 
Indian Penal Code. - 


*Criminal Revision Cass No. 804 of 1934, gaiast tho-order of J. Yodnle Esq. 
Sessions Jugde, Dinajpore, dated the agth May, 1934, affirming tha order Mr. M. 
M. Ghosh, Deputy Magistrats Darjeeling, dated the 24th March, 1934. 
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The case for the prosecution as stated in the petition of com- 
plaint is as follows :— 

On rsth November, 1933, the complainant Moulana Syed 
Mohammad Arab received a letter from the accused petitioner 
in which the petitioner made serious allegations against the 
complainant. The petitioner knew them to be fals». He made 
those allegations with intent to insult him and to cause him to 
break the peice. The petitioner communicated to Mr. Noor 
Mohammad, Kszi Abul Karim and others that he had already 
written a letter to the complainant and told them that the com- 
plainant had beeh implicated ina case with Moti prostitute in 


“Maharaj Road Estate. The complainant was thereby defamed 


and the character and credit of the complainant were lowered in. 


‘the estimation of others The accused also threatened the com- 


plainant that he would publish the false allegation to the discredit 
of the complainant, 

~ The defence of the accused petitioner was that the letter was 
not intended to insult or defame the complainant but to protect 
bis interest, and therefore he did not commit any offence under 
the Indian Penal Code. The petitioner also denied the publication 
as alleged by the prosecution. 

The learned Magistrate who tried the case has not accepted 
the prosecution case that the statements in the letter conveyed 
the senss of association of the complainant witha prostitute or 
dancing girl of the name of Moti. He however hell that there 
were other paseages in the letter which defamed the complainant 
and that the accused failed to prove that he had any justification 
for making those imputations in the letter. As regards publica- 
tion the learned Magistrate relying on the evidence of Noor 
Mahammad, the father-inlaw of the complainant has found that 
the contents of the letter were communicated to the said Noor 


- Mohammad and a copy of the letter was shown to him. The 


learned Magistrate has also held that the accused gave the com 
plainant provocation likely to lead him to commit a breach of the 
peace and which the accused knew to be likely to arise, 

Now it appears that the case for the prosecution as stated in 
the petition of complaint is that the accused communicated to 
Noor Mahammad, the fatherinlaw of the complainant, Hazi 
Abul “Karim and others that he had already written to the com- 


'plainantthe letter in question and told them that the.complain- 


ant had been implicated in a case with Moti prostitute in Maharaj 
Road Estate and thereby defamed the complainant. The petition 
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of complaint does not ‘show that all the contents of the letter ERIMINATG 
were communicatel to Noor Mahammad and others, It is also 1935. 


not alleged therein that a copy of the letter was shown to them. khan Bahadur Dr. 
The finiing of the learned Magistrate about publication is based Abdul Aziz 
solely on the evidencs of the father in-law of the complainant, f a Moulaca Syed 
Noor Mohammid The other persons to whom the communica- gae Arab 
tion was allege 1 to have been made were.not called, Noor Maham- > ~“—— 
mad in his evidence stated that the accused showed: him a copy 

of the letter ani that he 1e1d the contents of that letter and that 

on reading tte contents he became aware about certain secrets 

and about the alleged connection ‘of the complainant with Moti 

prostitute. He does not say that the petitioner told him that the 

complainant had been implicated ina case with Moti prostitute. 

The allegation in the petition of complaint that the petitionar 

told Noor Mohammad that the complainant was implicated ina 

case with Moti prostitute was not substantiated by the evidence 

cf Noor Mohammic. Again the story of Noor Mobammad that 

a copy of the letter was shown to him .does not find a place in 

the petition of complaint. The learned Magistrate himself has 

not accepted the prosecution case that the statements in the 

letter conveyed the sense of association of the. complainant with 

Moti prostitute, Noor Mahammad’s statement that he came to 

know of the connection of complainant with Moti prostitute on 

perusal of the copy of the letter cannot therefore be accepted, 

His evidence about his coming to know about other defamatory 

matters in the letter on perusal of the copy of the same alleged 

to have been supplied by the accused cannot also be accepted, 

inas much as the complainant in his petition of complaint did 

not say so, The learned Magistrate was of opinion that Noor 
Mohammad’s evidence on certain points is at variance with that 

of Mr. Avari’s and that Mr. Avari’s evidence was more reliable. 

The learned Magistrate himself has observed: “the witness’s 

(Noor Mahammad’s) memory might have failed him or he might 

have suppressed the fact out of anxiety to remove any supposition 

of bias against him.” It further appears that Noor Mohammad 

got the notice, Ex. A., issued by Mr. Sen on the accused under 

instructions ‘of the complainant. This notice does not mention 

that the letter and the contents thereof were published by the 

accused, In view of all these facts and circumstances it would * 
not be safe to hold onthe evidence of Noor Mohammad alone 

who appears to be interested in the succese of the prosecution 

that there had been any publication of the alleged defamatory . 

matter by the accused. So eyen if it be held that the letter 
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contained defamatory matter it has not ‘been fatisfactorily proved 
in this cass thatthe accused publishei the same, In this view of 


-tbe matter the petitioner cannot be convicted under section goo 


as the delivery of the letter to the complaioant was obviously not 
a publication such as would render tbe petitioner liable to punish- 


(Mamas Arab -ment for defamation, as the letter could not have injured the 


" 


complainant in the estimation of cthers to whom they were not 
made known. 

As regards the question. whether tke letter really contains 
any defamatory matter, suffice it to say that the Magistrate himself 
was unable to accept the suggestion of the prosecution that the 
words in the letter conveyed the sense of the association of the 
complainant with a dancing girl. As regards tbe passages in the 
letter relating to the petitioners knowledge of certain secrets 
concerning the complainant, the learned Magistrate thought that 
the defence evidence about the publication of the pamphlet in 
‘which an attack was made against the Wahabias by the complainant 
might be true. The learned Magistrate however has held that 
there were other passagesin the letter which were defamatory 
and the petitioner had no justification for making these allegatidna 


‘against the complainant. The learned counsel appearing on 


behalf- of the petitioner however contended that his client made 
these imputations in good faith to protect his own interest and 
consequently he was protected by the ninth exception contained 
in section 499 of the Indian Penal Code. Butin view of my 
conclusion that there had been ro publication of these imputa- 
tions by the petitioner it is not necessary to pursue thia matter 
any further. - 

- As regards the offence under section 504, it-is very difficult 
to make out on what materials the learned Magistrate came to 


the conclusion that the petitioner gave the alleged provocation to 


the complainant intending or knowing it to be likely that it would 
cause a breach of the peace. It is true that such an intention 
may be inferred from the circumstances attending the insult. The 
offence under section 504 does not depend upon the mere sensitive 
feeling of the offended but upon the intention or knowledge of 


_the offender. In this case the prosecution has failed to prove such 


intentian or knowledge on the part of the petitioner. 

The result, therefore, is that the Rule is made absolute. The 
conviction and sentence of the petitioner under section 5oo and 
504'of the Indian Penal Code are set aside and he is acquitted, 
The fine, if paid by him, must be refunded to him, 

S, K. R, .  _ Kuk made absolute, conviction sel aside, 
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APPELLATE CIVIL. 


Before Mr. Justices S, N. Guha and Mr. Justice C. Bartley. 


ALA BAKSA 
v. 


MAHABBAT ALI AND OTHERS.* 


Mahomedun Lam—Gi/i —Undivided share of a property if can be ihe subject of 
a valid gift —Suit allowed to be withdrawn—Order tf can he questioned in a 
subsequent suit. 

A gift of an undivided share in a property, the donee bsing admitted Into 
possession with the donor is valid under Mahomedan Law though such property 
is capable of partition and is of sucha nature that it could be used to better 
advantage In an undivided condition. i 

Abdul Asis v. Fateh Mahomed Hafi (1) referred to, E 

When a previous sult had been allowed to be withdrawn by the plaintif with 
liberty to bring fresh suit, the defendant in the subsequent sult could not question 
tbe maintainability of the subsequent sult on the ground that the previous sult 
bad abated owing to the non-substitution of certain heirs of one of the necessary 
parties when leave to withdraw was granted. 

A Coart trying the subsequent sult is not competent to NM into the 
validity of the order for withdrawal if it had been properly made. 

Appeal by the Defendant. 

Suit for poss<saion, . 

The material facts appear from tbe iif 

Mr. Jitendra Kumar Sen Gupta for the Appellant. 

Dr. Radhabinode Pal and Mr. Amritalal Mukherji for the 
Respondent, 

The judgment of the Court was as fullows: 


The subject matter of the litigation which has given rise to 
this appeal is n tank with its banks. The plaintiff derived his 
title by virtue of a deed of gift date] oth Jaistha, 1332, B.S, 
by which one Hamid Ali, gave him two annas share of the tank 
and its banks. The plaintiff's claim for possession of the tank 
and its banks was resisted by the defendant No. r in the suit, on 


* Appeal from Appellate Decees Nos. 73 and 74 of 1932 agalnst the decrees 
of Babu Raikishore Majumdar, Subordinate Judge, First Additional Court of 
Noakhall, dated the 15th June, 1991 affirming those of Babu Manindra Prasad 
Sinha, Munsiff, Sandsip dated the 27th September, 1929. 

(1) (1911) L L. R. 38 Calc. 518 ; 13 C. L. J. 4923; 15 C. W. N, g4t. 
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the ground that the gift wasinvalid under the Mahomedan Law. 
It was contended that the deed cf gift in favour of the plaintiff 
was void inasmuch as underthe Mahomedan Law, an undivided 
share of a property that is capable of partition, cannot be the 
subject of a valid gift. There is no question, and it was conceded 
that the doctrine of Musha has no application to the tank proper, 
which is incapable of partition. The question of validity of the 
gift in plaintiff's favour so far as the undivided share of the banks 
ofthe tank were concerned, was raised Lefore the Courts below, 
and was uiged in support of the appeal to this Court. It was 
held by the Courts below that in view of the fact that the plaintiff 
was put in actual possession of the property covered by the deed 
of gift, the gift in tavour of the plaintiff was valid. 

‘In our judgment, the decision arrived at by the Courts below, 
in favour of tbe plaintiff in this suit, negativing the contention of 
the contesting defendant the appellant in this Court, is right and 
must be upheld on two grounds: 

I. The gift of an undivided share in anything which is of 
such a nature that it can be used to better advantage in an undi- 
vided conliton, is valid, under the Mahomedan Law. The watery 
portion of the tank does not admit of partition, and an undivided 
share of the same may be the subjsctmatter of a valid gift; the 
undivided share of the banks of the tank also, which by its very 
nature can be used to better advantage in an undivided condi- 
tion must, in our judgment, be held to be valid. In laying down 
cxéeptions to the rule of Musha, the Hedya (483) states: "It 
is otherwise with respect to articles of an indivisible nature, be- 
cause in those a complete seisin is altogether impracticable, and 
hence an incomplete seisin must necessarily suffice, since this is 
all that the article admits of; and also because in this instance 
the donor does not incur the inconvenience of a division.” The 
undivided share of the banks of a tank in our judgment falls with- 
in the category of things contemplated by the exception mentioned 
above. 

Il. A gift of a share in property, the donee being admitted 
to posression with the donor and recognised as a person in posses- 
sion, is valid under the Mahomedan Law. This possession has 
been recognised by a large number of decisions of the High 
Courts in this country, of which the decision of this Court in 42d 
Asis v. Fateh Mahomed Haji (1), is typical. 

It may be mentioned that in affirming the decisions of the 


(1) (1911) I. L. R. 38 Calo 518; 13 C. L. J. 452 ; 15 C. W. N. 541. 
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Courts below we fully recognise and give effect to the principle 
enunciated by the Judicial Committee of the Trivy Council that 
the doctrine relating to the invalidity of gifts of Musha ought 
to be confined within the strict rules. As indicated above, the 
case before us i3 one which clearly falls within the exceptions to 
the rules of Mahomedan Law relating to the invalidity of gifts of 
undivided property. 

The appeal by the defendants questioning the validity of the 
gift which is the basis of the title on which the claim of the plain 
tif respondent in tbis appeal was founded, has rightly been dis- 
allowed by the Courts below. 

The appeal faila and it is dismisse with costs. 

S. A. No. 74 of 1932. 


This is an appeal by the defendant No. x in a suit in which | 


the plaintiff wanted to have it declared that a Kabuliat dated 2and 
Falgun, 1332, B. S was fraudulent and collusive ; and inoperative 
as such. The claim of the plaintiff in the suit was resisted on the, 
ground that the suit was not maintainable in view of what happened 
ina previous litigation. It appears that a previous suit, No. 683 
of 1926, was allowed to be withdrawn by the plaintiff, with liberty 
to bring a fresh suit, “if not otherwise barred”, That suit was 
also for a declaration that the kabuliat now in suit was fraudulent, 
and for its cancellation. According to the contesting defendants the 
whole suit had abated owing to the nonsubstitution of heirs of 
one of the necessary parties, before leave was granted to the 
plaintiff to wihdraw the suit, and it was open to the defendants 
therefore to raise the questions of the maintainability of the pre- 
sent suit. In our judgment, the position taken up by the defen. 
dants cannot be held to be sound, for the reason that it was not 
open to the defendants to go behind the order of the Court, 
giving leave to the plaintiff to withdraw the suit No. 683 of 1925 
mentioned above. . 

The Court below has rightly held that the Court trying the 
present suit was incompetent to enquire if the order granting 
permission to withdraw had been properly made. The suit as 
instituted by the plaintiff was maintainable ; and on the conclu- 
sion on evidence, arrived at by the Court of appeal below, the 
Kabuliat in suit has been rightly declarei void and inoperative 
against the plaintiff 
. The decision of the Court below is affirmed. There is no order 
as to costs in this appeal. 

P. R l Appeals dismissed, 


ata 
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PRESENT: Lord Atkin, Lord Alness and Sir Shadi Lal. 


' KALA RAM 
9. 


THE PUNJAB NATIONAL BANK, LIMITED, 
PESHAWAR. 


[On APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
or TAE NORTH-WEST FRONTIER PROYINCE.] 


indian Contract Act (IX of 1872), Sec. 26.4—Ltability of partner for debts of the 
firm incurred after his retirement —Notice of dissolution—Qusstion of fact — 

Onus probandi. 

The question whether persons deallog with a firm had notice of the dissolution 
of the firm (within the maning of the exception at the end of sectlon 264, Indlan 
Contract Act, 1872), is one of fact. 

The onus predandi is on the partner seeking to escape lixbility for the debts 
of the firm to prove that the plaintiff-creditor had notice of his retirement from 
the firm (and Its consequsnt dissolution) before the debts sued for were 
contracted. : 

Held, oo the evidence, that the omus of proof had bzen discharged 

Consolidated appeals No. 78 and 79 of 1933 against decrees of 
the Court of the Judicial Commissioner, North-West Frontier 
Province, dated the 22nd October, 1932, rev.rsing the decrees of 
the Senior Subordinate Judge, Peshawar, dated the and December, 
1931. l 

The question of law for determination on the appeals was, 
whether under the Iadian Contract Act, 1872, section 264, it was 
necessary to give notice of dissolution on the retirement of a 
dormant partner? The learned Judicial Commissioners answered 
the question in the affirmative, following in this respect the view 
taken by the Calcutta High Court in Pramatha v. Bhagwandas (1) 
and disssnting from JAaiskamkar Motiran v. Lakshmi Dyeing 
Works (2). . i 

Upjohn, K. C. and Jinsa for the Appellant. 

DeGruyther, K. C. and Subba Row for the Respondent. 

During the arguments reference was made to the Indian 
Partnership Act, 1932, section 32, sub-sections (3) and (4), though 
it was conceded that the present case was governed by the provis 

(1) (1931) L L. R. £9 Calc. 40. ` 

(2) (1930) 32 Bom. L. R. 1031. 
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sions of the Indian Contract Act, 1872. The following -cases were 
referred to: Ramasami v. Kadar Bibi (1); Greaves Cotton & Co, 
v. Purshotam Dharamsi & Co. (2); Bhatshankar Motiram | v. 
Lakshmi Dyeing Works (3) ; Giovani Gorio v. Vallabhdas Kalianji 
(4); Pramatha v. Bhagwandas (5) : Jwaladutt v. Bansilal (6). 

Reference was also made to No. 75 Punjab Record, 1908 at 
bage 345. . . 

Their Lordships’ judgment was delivered by 

Lord Alness :—These are consolidated appeals against the 
judgments and decrees, dated 22nd October, 1932, of the Judicial 
Commissioners of the North-West Frontier Province, reversing the 
judgments and decrees, dated 2nd December, 1931, of the Court of 
the Senior Subordinate Judge of Peshawar, 

In the first case, the -Punjab National Bank, hereinafter 
termed "the plaintiff”, fled a suit for Re. I0,242-11-2 On 11th 
March, 1929, against four brothers Relumal, Dharam Chand, 
Gurmukh Dass and Kala Ram, who were said by the plaintiff to 
have been customers of the Bank and to have incurred to it 
a debt of that amount. The debt was alleged to have been 
incurred after July, 1928. 

In the second case, which was directed solely against the 
appellant, the plaintiff sued forthe balance of a loan account—~ 
viz, Ra. 6,887—the claim being based on a promissory note 
dated 8th June, 1928. 

The main defence propounded by the appellant was that, 

on sth October, r919, he ceased to be a partner in the firm of 
the four brothers, that notice. of his retirement from the firm 
duly reached the plaintiff, that subsequent transactions were 
not with bim, and that accordingly he was free from liability 
for the sums sued for, It may be added that the fact of the 
dissolution of the partnership in 1919 was not in dispute. The 
issue relates to whether or no the plaintiff had notice of that 
dissolution. 
_~ The circumstances under which the claims by the plaintiff 
were made sufficiently appesr from the judgments in the Courts 
below, and their Lordships deem themselves absolved from 
again rehearsing them in deteil. i 

(1) (1886) I. L. R. 9 Mad. 492 i 

(a) (1903) 5 Bom. L. R 366. : ; 

(3) (1930) 32 Bom. L. R. 1031. 

(4) (1915) T oe x L. R. 762. 

ed 1v Calc. 40. 


(1929) L. R. “OL. A, 17453, L. R. §3 Bom 414 (P.C.) on appeal 
from a9 Bom. L. R. 1244. i E : 
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Section.264 of the Indian Contract Act, 1872 (Act IX of 
1872) provides;—" Persons dealing with the firm will not be 
affected by a dissolution of which no public notice has been given, 
unlessithey themselves had notice of such dissolution.” Admittedly, 
in this case, no public notice of the retirement of the appellant 
in 1919 from the firm of four brothers was given; but it was 
“strenuously maintained on his behalf that the plaintiff was 
apprised of that retirement before the’ debts sued for were con- 
tracted. If that was so, the problem submitted tq the Board 
for decision is solved. - ` 


The question whether the plaintiff had notice of the dissolu- 
tion of the firm of four brothers by the retirement of the appellant , 
from it is one of fact, and the onws of proving that fact is plainly, 
and indeed admittedly, on the appellant, Has he then discharged 
that ovs ? Or must the verdict be one of "not proven ?" The 
question is not free from difficulty, and the difficulty is increased 
by the course of the proceedings in the Courts below. The Senior 
Subordinate Judge does not allude to the question of notice in his 
judgment, while the Judicial Commissioners dismiss it in a few 
lines. The latter say, in the course of their judgment, that 
“ admittedly the bank did not know of the dissolution until after 
the transaction on which the present suit is based." Their Lord- 
ships cannot help thinking that this statement is based upon a 
misapprehension. Itistrue that no registered notice was given, 
and it may be that the Judicial Commissioners in the passage from 
their judgment now under survey were referring to that fact. 
However that may be, the Judicial Commissioners then proceed, 
in effect, to hold that no such notice was given. 


Their Lordships find themselves unable to agree with the 
conclusion of the Judicial Commissioners on this matter. The. 
evidence to the effect that notice was given, in their Lordahipe' 
opinion, suffices to discharge the onus of proof. In the first 
place, the evidence adduced by the appellant. affirms a general 
practice of giving notice under the circumstances which existed in 
this case, and raises a presumption that it was given. A new loan 
account was opened by the firm in 1930, and it is clear from the 
evidence that the practice of the plaintiff was to make due enquiries 
regarding any applicants for a new loan. 

Moreover, there is substantive and convincing evidence to 
the effect that notice was given by the appellant to the plaintiff. 
The witness Gurmukh, who was adduced by the appellant, states 


~ 
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that, in the application to the. plaintiff for a loan, the names of 
the three brothers, omitting that of the appellant, were given. 
There is really no cross examination upon this testimony, and 
certainly no contradiction of it, by production of the application 
form or otherwise. 


Further, there is the definite evidence of the witness Shival, who 
was also adduced by the appellant as a witness, who was manager 
for the plaintif at the relevant period, and who was the appro- 
priate person to make enquiry, to the effect that he was informed 
by one Amir Chand, the Treasurer of the Bank, that the appellant 
had separated himself from the firm by a deed of release, Amir 
Chand, who was also called by the appellant, in terms confirms 
this evidence, Now Sbival held a responsible position in the 
Bank, and no suggestion has been, or indeed could be made 
against his probity or truthfulness. The evidence of these witnesses 
constitutes a formidable body of testimony. 

The evidence adduced by the plaintiff contra- is, in their 
Lordships’ view, negligible. Reliance was chiefly placed on 
the document printed on p. 66 of the record. Now, in the 
first place, that document is stale. It is dated in the 
year 1909. In the second place, their Lordships are un- 
informed as to the questions to which the document purports 
to supply.the answers, In the third place, the appellant is re- 
ferred to in the document not as a partner of the firm, but asan 
“ overseer "—as in truth he was In their Lordships’ opinion 
no conclusion in the plaintiffs favour can safely be drawn 
from the terms of that document. No communication, written 
or verbal, between the appellant and the plaintiff, or any one on his 
behalf between 191g and 1928 is proved in evidence, nor is 
there any evidence to the effect that the plaintiff relied, in giving 
credit to the firm, on the document of 19og. In these circum- 
stances, their Lordahips are not disposed to attach much import- 
ance to the negative evidence adduced by the plaintiff, 

Their Lordships are prepared to hold, and do hold that 
the appellant has affirmatively established that the plaintiff 
had notice of the appellant’s separation from the firm of four 
brothers before the transactions in suit were entered upon, and 
that therefore the terms of the exception at the end of section 
264 of the Indian Contract Act are satisfied. In that view, as 
already stated, all other questions in the case which were argued 
before their Lordships’ Board are superseled, and their Lordships 

abstain from offsring any opinion regarling them, 


215 


P. C. 


-—— 


1934- 
ey 
Kala Ram 


Y. 
The Punjab National 
"Bank,Ltd, Peshawar 


— 


Lord Alness, 


216 


THE CALCUTTA LAW JOURNAL. [Von LXI. 
y Their Lordships will therefore humbly advise His Majesty 
1931. that the appeals in both suits should be allowed, and that the 

Ja Ram `. judgments and decrees of the Judicial Commissioners should be 


ES Rud d Na cas] reversed. "The appellant must have'the costs of the appeals. 
Bank, Ltd , Peshawar H. S. L. Polak & Co. : Solicitors for the Appellant. 


Lord Alness. JVekra & Co.» Solicitors for the Respondent. 
X. J. R. j Appeals allowed. 
Present: Lord Blanesburgh, Lord Thankerton and 
i Sir Lancet Sanderson. 
Be SRI RADHA KRISHNA THAKURJI AND ANOTAR 
I934. i 
v : “DO. 
December, 20. 2 i 
= - + BABU RAGHUNANDAN SINHA AND OTHERS. 


[Ow APPLAL FROM THE HiGH COURT or JUDICATURE 
i AT Patna | 

Bengal Tenancy Act, (Act VIII of 1895), sections 5, 20, 21, 116, 120—Acquistlion 

af right of occupaucy—Ziraé or private lands of the propristors— Effect of 

admission in the habuliyat as to the lands being “ Kkudkaskt ". 

Respondents, who were settled ralyats within the meaning of section 20 of 
the Bengal Tenancy Act, 1885, claimed occupancy rights under section 21(1) 
in respect of 101 bighas of land, of which 14 bighas were paddy lands, the 
remainder being kharur lands (i. e. grasa-growing lands), Respondents’ claim 
was dependent on a lease of the Jancs granted to them by the appellants (the 


matiks) la 1914. In the kabullyat ^executed by the respondents the lands were 
described as “ Khudkasht ’’, 


Held: (1) That the lands were let to the respondents under the lease of 1914 
for the purpcse of cultivation as defined in sectlon-5(2) of the Act. The holding 
must be considered as a complete anit, and there was no reason for separating 
the paddy lands from the kbarhur lands. 


` (a) That under section 120 (2) itis the duty of the Court to presume that 
land is not a propristor’s private land until the contrary is shown. 
(3) That, under the circumstances, the admission by the respondents in the 


kabuliyat of 1914 that the lands were “ Khudkasht ” could not be accepted as a 
* clear admission that they were strat or private lands of the malike. 
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(4) That there being no other evidence that the lands were sirat or private 
lands, the appellants (the salts) had failed to displace the aforesaid statutory 
presumption. 


(5) That the respondents were not therefore precluded, under section 116, 
from acquiring occupancy rights In the suit lands. 

Raja Dakeswar Prasad Narain Singh v. Gulab Koer (1), ditinguished 

Appeal No. 6 of 1932 from a decree of the High Court, Patna, 
dated the 18th November, 1929, Teversing the decree of the 
Subordinate Judge of Darbhanga, dated the 26th January, 1927. 


The questions for determination on the appeal were: (1) 
-whether the suit lands were the proprietor’s private lands within the 
meaning of the Bengal Tenancy Act, 1885, sections 116, 120; and 
(2) the effect of an admission by the respondents that the lands 
were “ Khudkasht ”, 


The facts of the case are set out in tho Board’s judgment. 


DeGruyther, K. C. atid Parikh for the Appellants, submitted 
that the respondents’ admission in the kabuliyat was relevant and 
was:a valuable piece of evidence that the lands were sirat, with the 
result that, by virtue of fection 116 of the Bengal Tenancy 
Act, they could not acquire occupancy rights in such lands. 

- Referred to Raja Dhakeskwar Prasad Narain Singh v. Gulab 
` Kuer (1); Bindeswari Prasad Singh v. Maharaja Kesho Prasad 
Singh (a); Bhagty Singh v. Raghunath Sahai (3). Moreover, so far 
ag the kharur lands (i.e. grasegrowing lands) were concerned, 
‘they were not held for purposes of cultivation within the meam 
ing of section 5, sub-section (2), and so could not be the! subject of 
occupancy right. 

Sir Dawson Miller, K. C. and Wallach for the Respondents, 
submitted that, as pointed out in Hiralal Singh v. Matukdhari 
"Singh (4), the meaning attributed to the word " Khudkasht" in 
the Board's judgment in Raja Dhakeswar Prasad Narain Singh v. 
- Gulab Koer (1) was based upon an admission by the parties in 
- the suit. Under section 120, sub-section (2) of the Act, the Court 
starts with & presumption against-the wais that these were not 
sirat lands 

Reference was made to z 

S. C. Mitra's Land Lates of Bengal, Tagore Law Lectures, 1895 


(1) (1926) L. R. 531. A: 176; LL. R. 5 Pat. 735; 3: C. W. N. H 
(2) (1996) Į. L. R. s Pat. 634 (P. C.).. 
(3) (1903) 13 C. W. N. 135.: : 
(4) (1937) 1. L R.gPat.g;s(m8. ^ > 
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Ed., pp. 319, 326 ; A. C. Guka's Land Systems of Bengal and Bihar, 
1915 Ed., P. 431, Sen's Bengal Tenancy Act, 7th Eda P. 787. 

DeGruyther, K. C. replied, 

Their Lordships Judgment was delivered by 

Lord Thankerton : This is an appealifrom a decree of the 
High Court of Judicature at Patna dated the 18th November, 1929, 
which reversed a decree of the Subordinate Judge at Darbhanga ` 
dated the 26th January, 1927, and decreed the plaintiff? suit with 
costs. i 

The present suit was instituted by the respondents on the 30th 
April, 1925, against the appellants for ejection of the latter from an` 
area of land in village Samartha amounting to about ror bighas, on 
the ground that the respondents had acquired a right of occupancy 
in the lands in suit under the Bengal Tenancy Act (Act VIII of 
1885),and the question in issue in the present appeal is whether 
they had such a right at the date of the suit. 

It was conceded by the respondents before this Board that 
tbeir claim toa right of occupancy depended on a lease of the 
lands in dispute (subject to a small exception referred to later) 
which was granted to them by the appellants in rgr4, the terms 
of which are contained in a kabuliyat executed by respondent 
No. 1, who is the head of the Hindu family of which the respon- 
dents are the members, and dated the r4th August, rogr4, That 
lease was for a period of nine years extending from 1322 to 1330 
Fasli, that is, from sth September, 1914, to 24th September, 
1923. : While the parties are in dispute whether the respondents 
were forcibly ejected or voluntarily ceded possession, there is no 
doubt that the respondents were out of possession at the date of 
suit. i 

The respondents’ claim is based on section 21 (1) of the Tenan- 
cy Act, which is as follows :— 

“g1.—{1) Every person who isa settled raiyat of a village with- 
in the meaning of the last foregoing section shall have a right of 
occupancy in all land for the time being held by him as a raiyat in 
that village." ] 

It is admitted that when they obtained the lease of 1914 the 
respondents were settled raiyats of the village within the meaning 
ofthe Act. The appellants maintained that the respondents had 
acquired no right of óccupancy on two alternative grounds, 
viz: (a) that no right of occupancy could attach to the lands 
in suit as they were the appellants’ private lands within the 
meaning of section 116 of the Tenancy Act ; and (ò) that, in any 
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event, the lands in suit were not held by the respondents under PC: 
the lease of 1914 as raiyats, as tbey were not held for the 

purpose specified in sections (2) under the definition of raiyat, 
namely, “for the purpose of cultivating it by himself, or by 
members of his family or by hired servants, or with the aid of 
partners,” 

The learned Subordinate Judge held that the terms of the 
kabuliyat showed that the lands were let to the respondents for 
the purpose of cultivation according to section 5, but that the 
kabuliyat contained an admission by the respondents that tho 
lands were the private lands of the appellants, which was 
sufficient evidencs to establish the fact, and he dismissed the 
suit On appeal, the High Court agreed that the lands were 
let for the’ purpose of cultivation, but they differed from the 
learned Judge’s conclusion as to private lands, and they allowed 
the appeal ` 

As regards tLe appellent» second contention, their Lordships 
agree with the decision of both the Courts below that, assuming 
that the lands were not the private lands of the appellants, the 
terms of the kabuliyat of 1914 show that they were let for the pur- 
pose of cultivation as defined in section 5 (a). The appellants 
founded on the clause which provides ; 

"I and my heirs and representatives neither have nor shall have 
any sort of interest in the said land save and except to get the 
produce, to cultivate the land and to pay the rent. I shall not 
change the features and status of the land, nor shall I take recourse 
to any illegal act or interfere in any matter with regard to the land, 
which may go against the wishes of the said Babu or against the s 
provision of law.” 

The extent of the operation of this clause is not very clear, but 
their Lordships are of opinion that, in so faras it might be said 
to restrict the right to cultivate, including the right to bring under 
cultivation, otherwise clearly conferred, this clause would constitute ‘i 
an attempt to contract out of the Tenancy Act and would be 
ineffective, The holding must be considered as a complete unit, 
and there is no good reason for separating the paddy lands from 
the kharhur lands both of which, on the facts of this case, 
must be taken as being under cultivation within the meaning of 
the Act. 

On the question of private lands, it isthe duty of the Court, 

_ as provided in section 120 of the Tenancy Act, to presume that 
land is nota proprietors private land until the contrary is shown, 
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Further, the lands in suit: are entered in the survey khatian, 
completed in 1899, as "l'roprietor's bakasbt,” and their Lordships 
agree with the High Court thatthe "Guide and Glossary to the 
Survey and Settlement Operations in this District," which were 


Babu Raghunandan published in 1907, and the “Final Repcrt of the Survey and 
Sinha 


Lord Than! erton. 


—— 


Settlement,” published in 1926, make clear that the entry in the 
Record of Rights negatives the appellants’ contention, and is 
entitled to the statutory presumption of its correctness The 
report also states the term “siraat’ is locally applied to all land 
in the possession of the proprietor, irrespective of whether it is 
truly síraa/, or private land, within the meaning of the statute. 
For this reason, their Lordships agree with the High Court that 
the admission in the kabuliyat of rgr4 that the lands were "Khud- 
kasht” cannot be accepted as a clear admission that they were 
not only in the possession of the appellants but were also siraat 
or private land. For the above reasons, also, the judgment of 
this Board in Raja Dakeshwar Prasad Narain Singh v. Gulab 
Kuer (1), which proceeded on tke evidence and admissions in 
that case, is not applicable to the present case. 

The appellants also founded on tbe batwara khesra of mauza 
Samartha of 1853, but the most that they can get from it is that 
the lands in suit were tken in the proprietor’s possession, while 
the fact that cther lands are therein descrjbed as siraat, while 
these lands are not so described, is unfavourable to the appellants’ 
contention. As regards the whole documentary evidence in the 
case, their Lordships agree with the High Court that the most that 
it shows in support of the appellants’ contention is that from time 
to time they were in direct possession of the lands in suit. They 
alao agree with the High Court that the oral evidence fails to 
establish that these lands were siraas, or private land. The evi- 
dence as to how possession passed to the appellants-prior to suit 
is inconclusive. Accordingly, their Lordships are of. opinion that 
the appellants- have failed to displace the statutory presumptions 
already réferred to. 

The plaint includes among the lands in suit survey plot No. 
2139, and this is included in the-decree of the High Court, but 
this plot is not included among tLe lands described in the kabuliyat 
of 1914: The appellants’ counsel drew their Lordships"attention 
to this, and respondents’ counsel was unable to support its inclu- 
sion in the decree, which shou]d therefore be varied so as to exclude 
this plot. 5 

(1) (1926) L. R. s3 L A. 176 | L L. R. 5 Pat. 735 1 31 C, W. N. A41. 
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Their Lordships will therefore humbly advise His Majesty 


that the appeal should be dismissed with costs, and the decree - 


of the High Court of tbe 18th November, 1929, should te 
affirmed, subject to tke exclusion of plot Nc. 2139, as above 
mentioned. 


Callingham, Ormond and Maddox.: Solicitors for the appellants 
W. W, Box & Co: Solicitors for the Respondents. 


X, J. R Appeal dismissed : Decree varied, 


PRESENT: Lord Blanesburgh, Lord Thankerton and 
Sir Lancelot Sanderson, 


& T. NAGAPPA CHETTIAR 4AZZ4S CHOKK ALINGA 
CHETTIAR 


v. 


BRAHADAMBAL AMMANI RAJAYEE SAHIBA 
AND ANOTHER. 


[Ox APPEAL FROM THE HIGH COURT or JUDICATURE 
AT Mapras.] 


Sale of 14 villages at gross underealue—Necessity—Conrt not competent to make 

_ new bargain between partics and to uphold the sale as lo certain villages — 

Sale seb aside in tote—Conditional om vendes being reimbursed for his 
monty which went to discharge previous incumbrances om the property. 


In a suit brought by the widow and theadopted son of a deceased zemilndar 
to set aside, on the ground of want of necessity, a sale by the late remíndar In 
1913 of 14 villages in favour of the defendant for Rs. 85,000, the trial Judge 
found : (1) that the purchase price was applied towards discharging previous 
mortgages on the property ; (2) that the 14 villages were admittedly sold ata 
gross undervalue, the property being worth at least Rs. 110,000 On these 
findings, the trial Judge held that the sale was not valid beyond the lifetime of 
tbe late zemindar, the vendor, but in as much as the Rs, 85,000 paid by the 
defendant went to discharge previous Incumbrances, he made it a condition of his 
order setting aside the sale, that the plaintiffs should pay to the defendant his 
Rs. 85,000, with simple interest at 9 per cent. per annum. 

On appeal by the defendant, the High Court, without the consent of the 
parties or either of them, remanded the case to the trial Judge for a finding as 
to how many of the 14 villages, 1f sold, would have properly fetched the price of 
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Rs. 85,000 In 1913 taking their total value to be Rs. 1,10,000. The trial! Court 

found that x sale of 9 villages would be sufficlent to make up the Rs. 85,000 paid 

by the defendant. The High Court, on this return, declared the sale of these 

9 villages to the defendant to be valid and binding on tbe estate, and they awarded 

to the plaintiffs tbe remalning 5 villages which were excluded from the sale. ` 
On appeal by the plaintiffs and the defendant to the Privy Coancil, 

Held: (1) That the remand made by the High Coyrt and the order following 
upon the report of the District Judge were beyond the competence of the High 
Coart ; x , 

(2) That the High Court bad no jurisdiction to make a new bargain between 
the parties fö the sale, to split the parcels, and to compel the defendant to accept 
9 villages arbitrarily asalgned to him for Rs. 85,000 or any other sum ; 


(3) That, under the circumstances, the sale of the 14 villages could not stand, 
and that the original order of the trial Judge, setting aside the sale in toto on the 
condition aforesaid, ought to be restored as meeting the equities and justice of 
the case. 


Ram Sunder Lal v. Lachmi Narain (1) referred to. 

Consolidated Appeals No. 7 of 1932 from a decree of the High 
Court, Madras, dated the roth April 1928, modifying a decree of 
the District Judge of West Tanjore, dated the 17th September, 
1923» 

C, Sydasy Smith for the Defendant. 

Dunne K. C. and Narasiwham for the Plaintiff, 

The following authorities were cited at the Bar in the course of 
the arguments : 

Sri Kisken Das v. Nathu Ram (2); Niamat Rai v. Din Dyal 
(3) ; Suraj Bhan Singh v. Sak Chain Sukh (4) ; Ram Sunder Lai v. 
Lachwmi Narain (1) ; Honoomangershad Panday's case (5). 


Their Lordships’ judgment was delivered by 


Lord Blanesburgh :—Tbis is an appeal and a cross-appeal 
from a final judgment and a decree dated the roth April, 1928, of 
the High Court of Judicature at Madras, modifying a judgment and 
a decree dated the 17th September, 1923, of the District Judge of 
West Tanjore. 


The appeals, like the suit out of which they proceed, are 
concerned with the ‘validity of a sale to the appellant by the 


(1) (1929) 57 Mad. L, J. 7. 

(2) (1926) 45 C. L. J. 386 ; 1. L. R. 49 All. 149 (P. C.). 
(3) (1927) 45 C. L. J. 548, I. L. R. 8 Lah. 597 (P. C... ~ 
(4) (1927) 53 Mad. L. J. goo (P. C.). 

(3) (1856) 6 M. I. A. 393. 
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late zimindar of Kollakottai of 14 out of a total of 17 villages 
comprising that zamindari. The facts, in detail somewhat 
complicated, can be summarised with comparative brevity. 

The late zamindar,  Vija Raghunatha Tirnmalai Dorai 
Raja succeeded his father in the zimindar in 1891. He was 
then scarcely eighteen years of age, He was brought up and 
educated in Pudukottsi in the house of his maternal grand- 
mother, the senior Rani. He died in 1914, leaving his widow, 
the first respondent, surviving him with authority to adopt a son. 

By deed of adoption, dated the 31st May, 1922, while the 
present suit was pending the widow adopted the second respondent 
as the son of her late husband. 

This adoption deed was, in these proceedings, challengei 
by the appellant, both in the District Court and in the High 
Court, but it was upheld by both Courts, and its validity has 
not been further questioned before the Board. The right of 
the second respondent—co-plaintiff by amendment in the District 
' Court—to question the validity of the impeached sale deed is now 
fully acknowledged. 

Before going further, it is convenient to refer to the quality and 
character of the zamindari in question. 


It is amongst the estates included in thé schedule to the 
Impartible Estatea Act II, 1904, and, certainly since the com- 
mencement of that Act, the zamindari has been an impartible 
estate. Whether it had not always been such and inalienable 
' by the custom of the family, the learned District Judge expressed 
himself unable, on the evidence before him, to decide. Their 
Lordships are in like case, The subject was not canvassed 
before them. They proceed, accordingly, upon the footing that 
it has not in this suit been - established that the quality of 
impartibility attached to the estate prior to the commencement 
of the Act, sections 4 and 7 of which may not inconveniently be 
here detailed. 

“4, (1) The proprietor of an impartible estate shall be incap- 
able of alienating or binding by his debts, such estate or any part 
thereof beyond his own lifetime unléss the alienation shall be made, 
or the debt incurred, under circumstances which would entitle the 
managing member of a joint Hinda family, not being the father or 
grandfather of the other co-parceners to make an alienation of the 
joint property, or incur a debt, binding on the shares of the other 
co-parceners independently ‘of their consent. ” 

This section is subject to section 7, which enacts “that the 
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Act shall not affect alienations made or debts incurred before the 
coming into force of this Act.” In cther words, these debts remain 
in a favoured position. The relevance of this fact in the present 
case will presently appear. 

` The history of the late zamindar in relation to his estate 
was unfortunate. Very early in bis career two Natthukottai 
Chetties, S. A. Sellapa, and C. A. Nagappa turned his 
extravagance and weakress to their own ends. On the 13th 
February, 1896, in consideration of an advance of Rs. 80,000, 
the zamindar executed in favour of these Chetties a usufructuary 
mortgage comprising his entire zamindari, with a. trifling reserva- 
tion. Under that deed, the mortgagees were empowered to take 
and remain in possession of the mortgaged property fora term of 
28 yeara, that is, until the 30th June, 1924, paying to the zamindar 
during that term a monthly allowance of Rs. 450 and, no more. 
On the expiration cf the term, but not before, the loan with all 
interest thereon, was to be deemed to be extinguished, 


In January, 1898, C. A. Nagappa Chetty assigned his interest 
in the usufractuary mortgage to Sellappa, who thereafter, on his 
own account, entered into further mortgage transactions with 
the z:mindar. On the €th June, 1898, he lent.him a sum of 
Rs. 20,000 at 12 per cent per annum compound interest with 
annual rests secured by bypotbecation as well of the land excluded 
from the usufructuary mortgage as of the mortgagor's reversiongry 
rights thereunder. On the 29th November, rgoo, he advanced 
to the zamindar 1 further sum of Rs, 16,000 carrying the same 
rate of interest. The purpose of this advance by Sellappa was to 
enable the late zamindar to discharge tke interest to that date due 
to Sellappa himself on the hypothecstion of the 6th June, 1898, 
and some other debts of his. This advance was secured by the 


" hypothecation cf some property still possessed by the zamindar, 
. who, on the same day, executed another deed in favour of Sellappa, 


whereby he agreed to the deduction by him every month of 
Rs, 200 from the monthly allowance payable to the zımindar 
under the usufractuary mortgage as already mentioned, and 


on the 26th February, 1908,18 further Ra, too of that monthly 


allowance was commuted for a payment of Rs. 6,600 by Sellappa’s 
son, sears i 

The late zemindar was still in early manhood when the 
latest of these incumbrances was created, and they may or may 
not tell their own tale. It is well to note, however, that in these 
proceedings their validity as against the estate is notin question, 


Vor, LX1.] .. PRIVY COUNCIL, 


and all of them were created, as will have been seen, long prior 
to the passing of the Impattible Estates Act. They are therefore 
made tke foundation, and justification of the sale deed now 
sought to be impeached, and in these proceedings any question 
as to its validity must be determined cn the footing whether well 
fcunded or not, that at its date these remained subsisting charges 
for the amounts still unpaid in respect cf them. In these circum- 
stances, it is doubtful whether the recklessness extravagance 
and immorality of the late zaminder, of which so much was made 
below, are directly relevant to any issue in this suit except that 
of the aprellant’s bona fides in carrying out as he did the purchase 
here in question, In that regard, the record of the zimindar may 
have some bearing, because of the appellant’s sworn statement that 
the weaknesses of the zamindar were unknown to him, a state- 
ment which the lesrned District Judge did not believe. The 
appellant, he says, “pretends ignorance of the ways of the late 
zamindar. But it is idle to believe his statement because he lives 
in the Pudakottai State and the late zimindar was a permanent 
resident in the Pudakottai, " 

By rgra3, the year of the transaction now impeached the 
financial difficulties of the zamindar had become grave, indeed, 
they had doubtless been becoming increasingly serious year by 
year. Practically his cntire zamindary wss thé subject Of the 
sufructuary mortgage with, in 1913, 1134 years of the mortgdgees’ 
possession still unexpired. His monthly allowance theréunder— 
always probably’ inadequate for his neéds—had been greatly 
reduced, while the advances secured by the hypothecation of roco 
“had by the accumulation of interest reached an amonnt ‘almost 
portentous. It was with full knowledge of the position—their 
‘Lordships accept the finding of the learned District Judge on 
this point—that the appellant, “a shrewd calculating money 
lender, ” as the learned Judge describes him, became the purchaser 
under the gale deed now in question. s f 

It is a cunningly phrased document, containing a record of the 
zwmnindar's life in relation to bis estates which is little better than 
a travesty of the real facts.- The deed, too, is drawn so as, in 
the. well authenticated opinion of the learned District Judge, to 
“bring it within séction 7 of the Impartible Estates Act already 
quoted. It is dated, the 22nd January, 1913. It recites the 
usufructuary mortgage; the hypothecation of the 6th June, 
1898, and the hypothecation of the 29th November, 1900, “ These 
debts,” the zımin lar narrates; “are old debts contracted by me 
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Be and my ancestors for the benefit of the Zamin.” It then recites 
1935, that on the hypotbecation of the 6th' June, 1898, the principal of 


S. T. Nagappa Ra. 20,000 is still due ; that the sum of Re. 63,457-12, inclusive of 
Rnateat principal ard interest to date, remains owing on the hypothecation 
Brahadamba| Am- of the 29th November, roco; that tbe villages are in possession 


idee , of the  usufructuary mortgagee ; that Rs. 300 of the monthly 
Lord Blanssturgh. allowance of Rs. 450 is being credited towards interest on the 
AO m hypothecation of the 6th June, 1898; that on account of these, 


the narrative goes on; “I feel difficulty in maintaining myself, 
and although I have been making great endeavours at great pains 
for the last 2 or 3 years to discharge the s:id debis and to redeem 
the said Zamin or any portion thereof I have not found it possible 
but the debis are increasing more and more.,.......1 am anxious 
to save at lessta portion of the Zamin without allowing it to be 
swallowed in its entirety by way of prudent management in respect 
of the said Zamin. ” 

And the operative clause, with omissions presently immaterial, 
is as follows ;— 


“o. Under these circumstances considering the interest, the 
present condition, future gain prospects, etc., I having pressed you 
[the Appellant] for tLe tame......execute an absolute sale deed of 
the r4 villages out of the 17 villages of the said Zamin.........and 
the consideration received is Rs. 84,257-12......R& 20,000 by way of 
assignment to discharge the said Rs. 20,000 hypothecation bond...... 
Rs. 63,457-12 by way of your being assigned to pay the principal 
and interest......of the aforesaid Ra. 16,0co hypothecation bond...... 
Rs. 800 by way of your being assigned to pay to Selappa ‘towards 
the usufructuary mortgage deed for Rs 1,400 executed solely by 
me......on the security of the Jeevitham lands of the said villages, 
As the sum of Rs, 84,257-12 has been received by me according to 
the three items above you may possess and enjoy the properties 
mentioned......from son to son......a8 long as the sun and moon last 
and according to tne usual recitals in a sale deed." : 


. The purchasd price, it will be noted, was to the last pie needed 
to discharge the three debts unaffected by the Impartible Estates 
Act. Could it be thatthe value of the villages sold corresponded 
to the purchase price with the same meticulous exactness? A 
very natural scepticism on this point is, on inquiry, justified by 
the fact, to which no reference whatever is made inthe wale deed, 
that on the same day the appellant paid to the zamindar a 
further sum of Rs. 25,000. This payment was alleged and sworn 
by the appellant to be an independent transaction of loan to the 
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ramindar, but it has been held by both Courts in this suit, as 
well as in a previous suit in India against the appellant to bave 
been part of the purchase price. All reference to it, their Lord- 
ships cannot doubt, was deliberately and for interested reasons 
omitted from the sele deed. F 

There was 2 great conflict at the hearing as to the actual 
value of the properties sold; the learned District Judge being 
of opinion that, in possession, they were worth at least 334 lakhs. 
lt was enough for him, however, to hold, as he did, that in rever- 
sion, accepting for that purpose the opinion of the appellant 
bimself, who paid that price for them, they were Worth at least 
Ra, 1,210,000, 

In these circumstances the learned Judge found that the 
sale was not valid beyond the lifetime of the late zimindar, but 
inasmuch as a sum which he fixed at Rs, 85,000 went to discharge 
incumbrances made prior to the passing of the Act II of r924, 
he held that the appellant ought to have paid to him Rs. 85,000 
with simple interest at the rate of 9 per cent, per annum. And 
he passed a decree accordingly. 

, From that decree the appellant’ appealed to the High Court. 
Except that the learned. Judges there were more impressed than 
had been the learned District Judge with the necessity for some 
sale of the property in 1913 by reason of the critical situation 
at that dute, their findings of fact did not materially differ from 
those of the learned District Judge. With bim they were 
satisfied that the Rs, 25,000 was not a loan to the samindar, 
but a part of the purchase price: the appellant’s case that it 
was aloan was manifestly false. But on the question of value, 
being of opinion that Rs. 1,10,o00 was as near the price as it was 
possible to get, and being impressed, as they obviously were, by 


the fact that in 1913 some sale of the estates was essential if all ` 


was not to be soon lost, the learned Judges on the 16th November, 
1926, remanded the case to the District Court for a finding as to 
how many of the r4 villages, if sold, would have properly fetched 
the price of Rs. 85,000 in 1913, taking their total value to be 
Rs. 1,10,000 and bearing in mind that the price to be taken was 
the price of the property burdened by the usufructuary mortgage 
with over 11 years still to run. The District Judge was also to find 
what villages ought to be included to make up the Rs, 85,000 paid 
by the appellant. A decree would then be given by the High 
Court, declaring the sale of these villages to the appellant to be 
valid and binding on the estate, 
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` This remand by the learned Judges was made without consent 
asked for or given by the parties or either of them--the valuation 
of thé properties at Rs; r,10,000 being specially objected to by the 
respondents as inadequate. Both parties now Ģ1epudiate its 
order of remand as one beyond the power of the Court. On 
the remand, the learned ‘District Judge appointed’ a Com- 
missioner to in'pect and take evidence of the value of the 
villages and report thereon. After 4o sittings and the 
examination of 20 witnesses, the Commissioner on the rsth July, 
1927, made a return reporting that the sale of nine villages 
would be sufficient, and giving alternative lists of five villages 
which in his opinion might be excluded from the sale. On the 
ist of August, 1927, tbe District Judge accepted the finding 
of the Commissioner and found that the villages to be sold ought to 
be determined by giving the respondents the choice between the 
alternative lists of villages which the Commissioner had suggested 
might be exclude 1. : 

The High Court, on this return, delivered their final judg- 
ment on the roth April, 1928, awarding to the respondents the 
first group of five villages, and a formal decree to that: effect was 
made from which both parties now appeal: the appellant claiming 
that the suit against him be dismissed ; the respondents asking 
that the order and decree of ths District Judge be restored. , 

Their Lordships, accepting on this point, the views of both 
sides, are of opinion that the remand made by the High Court 
and the-order following upon the report of the District Judge 
were beyond the competence of the High Court. That Court 
had no jurisdiction to make a new bargain between the parties 
to the sale, to split the parcels, and to compel the appellant to 
accept nine villages arbitarily assigned to him for Rs, 85,000, 
or any other sum. In their Lordships’ judgment the order of the 
High Court cannot stand. The very limited powers of the Court in 
such matters are defined in tbe decision of the Board in Ram 
Sunder Lal v, Lachwmi Narain (1). 

On the final question thus brovght into issue, interesting 
points were raised with reference to the true effect of the Act of 
1904, but with these their Lordships do not deem it necessary to 
deal in this case. In the view wlich they take of its facts, they 
think it clear that, wbether under or apart from the Act, the deed 
of sale is one which, as against the respondents, cannct be allowed 
to stand. If the appellant is held bound to the astertion of the deed 


(1) (1929) $7 Mad. L. J. 7. 
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that the purchase price thereunder was Rs, 84,000 odd and no more 
then the 14 villages were sold at a gross undervalue: if, on the 
other hand, the sale was fora price of approximately Rs, r,10,005, 
then properties of a value of at the very least Rs. 25,000 in excess 
ofthe limit required by necessity were included in the sale. But 
beyond and above these considerations, the deed was not one 
to which, upon the facts any judicial favour can be extended. 
It was tricky and misleading : crafüly framed so as by a mis 
statement of the purchase price actually paid to make it appear 
to be regular and warranted by the Act. It was so expressed as to 
enable the late zimindar, without disclosure of the fact, to 
receive and squander, if so minded, a sum of Rs. 25,000 in excess 
of his legitimate necessities. The appellant either knew, or was 
careful not to inquire, how that sum was to be applied, and 
their Lordships cannot doubt that he was fully aware of, to say 
the least, the possibility that in whole or in part, it would be 
squandered in dissipation, or some other non-family purpose, as in 
fact it appears to have been. In such circumstances, the sale deed 
cannot sland, and the only remaining point to be settled is the 
adjustment of the equities resulting from its cancellation. 

‘These must pot, inthis case, exceed the limits set by law; 
they would cease to be equities if they did. Tbe learned District 
Judge, in making il a condition of his order setting aside the 
sale, that the respondents should pay to the appellant his Rs. 85,0co, 
with simple interest at the rate of 9 per cent. per annum, has, their 
Lordships think, done justice between the parties. They will go no 
further. 

Accordingly, in their judgment, the appeal should be dis- 
missed : and tbe cross-appeal allowed, the judgment and decree 
of the High Court being discharged and the judgment and 
decree of tbe District Judge restored. And their Lordships 
will humbly advise His Majesty accordingly, 

The main appellant must pay to the respondents their costs of 
‘the appeal to the High Court and of these appeals, with the excep- 


_ tion of the costs of. the order of remand of the High Court of the. 


16th November, 1926, and of the proceedings thereon. These 
costs were incurred by the parties under n common misfortune. 
It seems just that they should each bear their own, any payment 
made in respect of them by one party to the other being 
refunded. 

Douglas Grant & Dold; Solicitors for the Defendant 

H. S. L Polak & Co.: Solicitors for the Plaintiff. 
X. J. R. Appeal dismissed: Cross appeal alforesd. 
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PRESENT : Lord Thamherton, Lord Alness and Sir Shadi Lal. 


NUNE SIVAYYA AND ANOTHER 
v. 
MADDU RANGANAVAKULU AND ANOTHER 


[ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT MADRAS] 


Indian Contract Act (LX of 1872), sec. 93—Bujer’s obligation to apply for deli- 
very —" Special promise” to the contrary— Repudiatien of contract om specific 
grounds—Wheiher party entitled io justify repudiation om any other 
ground. 

Under section 93 of the Indian Contract Act, 1872, “In the absence of any 
special premise’, itis not incumbent on the seller of goods to deliver them 
until the buyer applies for delivery. Tho words “special promise” in the sec- 
tlon connote an express stipulation as to delivery which relieves the buyer from ` 
the obligation to apply for delivery, or the necessary implication of sucha 
stipulation from the nature of the contract as expreseed, or arising out of 
usage or custom of trade, as provided in sectlon 1 of the Act. 

Heli, on the evidence, that there was neltber any usage or custom of trade, 
nor any such stipulation, express or implied, and there being thus no "special 
promise" within the opening words of section 93, the bayer was not exempt 
from his obligation under the section to apply for delivery. 

Held, further, that when thé buyer applies for delivery under secilon 93, 
itisa question depending on the nature and circumstances of the particular 
contract as to the time within which the seller is bound to comply with the 
buyer's demand. 

When a party repudiates a contract on certain specific grounds, and a suit 
is subsequently brought against him claiming damages for wrongful repudiation 
ofthe contract, the defendant is entitled to justify his repudiation on amy 
ground which existed at the {ime of the repudiatlon :.— Braithwaite v. Foreign 
Hardwood Co., (1), not followed: British & Beningtons Lid. v. N., W. 
Gachar Tea Co , (3) relied on. : 


Consolidated appeals No. 64 of 1930 from two decrees, dated 
the sand September, 1927, of the High Court, Madras, affirming 
two decrees, dated the 31st March, 1923, of the Subordinate Judge, 


Bapatla. 


The main questions for consideration on the appéal were (1) 
whether the appellants or the respondents were responsible for 
the breach of the suit contracts ; and (2) whether the respondents 
were justified in putting an end to the contracts on the failure of 
the appellants to offer goods witbin a reasonable time. 


(2) [1905] 2 K. B. 543. 
(a) [1923] A. C. 48 (71). 
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Dunne K. C, and Subba Rao for the Appellants. P.C, 
Upjohn K. C. and Narasimham for the Respondents. 2 1935 
Their Lordships’ judgment was delivered by Nune Sivayye 


v. 

Lord Thankerton :—This is a consolidated appeal from a Maddu Ranganayas 
judgment and two decrees of the High Court of Judicature at ` 
Madras, dated the 22nd September, 1927, which affirmed a judg- February, 13. 
ment and two decrees of the Court of the Subordinate Judge, 

Bapatla, dated the 31st March, 1923, and made in original suits 
Nos. 86 of 1919 and 83 of 1922. 





In original suit No. 86 of 1919, the appellants sue the respon- 
dent No. 1, in appeal No. 64 of 1930, and his minor son, to whom 
he is guardian ad hitem, respondent No. 2 in said appeal for 
damages for breach of contract in respect of five contracts of sale 
of bales of yarn made between the roth and the roth August, 
rgrB, and this suit has been dismissed by the Courts below. In 
original suit No. 83 of 1922 the respondent No. 1 in the above 
appeal sues the appellants for an amount due in respect of goods 
supplied, and this suit, out of which the second appeal arises, haa 
been decreed in the respondent's favour, the only defence of the 
appellants having been that the amount so dus: has been taken 
into account in their claim against the respondent in suit No. 86 
of 1919. 

' The five contracts (exhibits A, B, C, D and E) were for the 
purchase of 155 bales of yarn in all, the respective quantities and 
description being as follows :— 


A.—Ten Gaigoda Yarn bales and five Raipur yarn bales, 

B.—Forty-five Tinnevelly yarn bales, 

C.—Sixteen Astodia yarn bales, 

D.—Forty-five Goka yarn bales and ten Jemsetjee yarn bales, 

and 

E.—Twenty-four Broach yarn bales. 

Upto the rrth October, 1918, delivery had been made and 
accepted of five Gaigoda bales under contract A, thirty Tinnevelly 
bales under B, and seven Broach bales under E. No question 
arises a8 to the ten Jemsetjee bales under D, and they need not be 
forther referred to. It may be taken, as the admitted result of 
the findings of the Courts below, that no further delivery was 
offered or asked for until the rgth December, 1918. The respond- 
ents had not paid in full for the bales already delivered, and 
respondent No. r admits that he was indebted to the appellants 
for over Rs, 36,000 by the end of October. This indebtedness, 
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however, was subsequently discharged by him. It may be added 
that & serious fall in prices began in the month of September, with 
further gradual falls in the next three months, 

On the roth December, 1918, the appellants sent a lawyer's 
letter to the respondents in the following terms :— 

“You have struck a bargain with the people of Chirsla Dukanam 
(shop) pertaining to our clients, Nune Ranganayakulu Garu and 
Panakalu Garu, agreeing to take delivery from time to time of 160° 
bales of different sorts of yarn according to different rates and to pay 
the amount forthwith. Out of that you have taken delivery from 
time to time of 54 bales and paid some amount. Still there is due 
about Rs. 24,000 and interest in respect thereof. Out of the 
bales to be delivered to you, 5 bales of No, 40 Gayigoda yarn and 
5 bales of No. 4o Rayapur yarn, in all ro bales are ready at Chirala 
and 45 bales of No. 26 Goka yarn at Guntur. 

You are hereby informed that you should within 31. 12. 18 pay 
money and take delivery of the ro bales of Gayigoda and Rayapur 
yarn, that you should take delivery of No. 26 Goka bales at Guntur 
if you so please, that if you do not agree to the same and want 
the goods to be sent to Chirala alone, our clients are ready to 
despatch them, that you should, by return post, inform our clients 
about your opinion as regards, this, that intimation would be given 
as soon a3 the other goods are ready, that, if you fail to take 
delivery of the goods that nre ready, you would be liable to the 
entire loss caused to our clients, that you should forthwith pay also 
the principal and interest due by you to our clients.as per khata in 
respect of goods previously taken delivery of and that, otherwise, a 
suit would be instituted." 

To this the respondents sent a reply, also drawn by a lawyer, 

And dated the 3rd January, 1919, in the following terms :— 

“Notice issued by M. R. Ry.  Govindurajula Venkata 
Srinivasa Rao, High Court Vakil, Madras, on behalf of Maddu. 
Ranganayakulu Garu, to M. R. Ry. Yeka Lakshmi Narasimham 
Pantulu Garu. 

My client gave me the notice dated rg. 12. 18 sent to him by 
you on behalf of Nune Ranganyakulu Garu and do. Panakalu 
Garu, residents of Guntur, with instructions to give a reply thereto 
with the matters herein below. I have, therefore, to inform you as 
follows :— 


According to the arrangements effected between your clients 


and my client, your clients are bound to deliver all the gooda 
relating to the contracts mentioned in your notice, within two 
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montha from the dates of the respective contracta. When you 
have failed to do so my client is not bound to take delivery of the 
goods after the expiry of the due date. According to the said 
terms, my client has taken delivery of all goods delivered by your 
clients within the due date. My client has no objection whatever 
to pay the amount ascertained to be due to your clients on looking 
into the accounts relating thereto. It is very strange to write, long 
after the expiry of the due date, that some goods are now ready, 
that they should be taken delivery of, and that intimation would 
be given ns soon as the remaining goodsare gotready. Your 
client has no right to ask that the goods should be taken delivery 
of after such an unreasonable delay. My client is not bound to 
take delivery either of the goods alleged to have been made ready 
now or of ths gools that might be made ready hereafter. Only 
an account of the default of your clients, the contracts relating to 
the sud goods were not enforced. They have been cancelled. 
My client is not liable to pay any damages whatever to your clients. 
Because your clients were unable to pay the amount due to the 
mill people, and because your clients were unable to get goods in 
time from the mill or to take delivery even of the goods received, 
not only did you fail to supply goods to my client as per contracts 
but you alsə write that some goods are ready because the prices 
have now fallen very low, devicing some plan with the evil inter- 
tion of obtaining wrongful gain. It is learnt that, even as regards 
the goods which your clieita have intimated that they are ready, 
some have not as yet been delivered to your clients. If however 
itis hell for argument’s sake that there is nothing like two months’ 
time, all the said contracts are void and are not at all valid in 
law. Your clients will not have any benefit in the least from such 
contracts. . 


Be pleaséd to consider,” - 


The appellants responded on the 23rd January, rgr9, as 
follows :— 


“The registered letter written on 3.1. 1919 by M. R Ry. 
Govindarajula Srinivasa Roo Panthulu Garu on your behalf to 


Nune Panakalu Garu an] Ranganayakulu Garu has been sent to ] 


us with instructions to reply to the said letter in this manner. No 
arrangement was ever entered into between you and our clients, 
as mentioned in your letter, to deliver the goods either within two 
months of the date of contract, or within any other time-limit or 
within any stipulated period. It is also improbable that it should 
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have been effected in the said manner, While you were unable 
to pay the entire amount, took delivery only of some goods men- 
tioned in the contract out of the gtods sent by the mill people 
to our clients and while unable to pay in full the entire amount 
also due therefor, you stated that our clients are unable to pay 
the amount, that they could not deliver the goods, that the con 
tract which was in force when the prices were high have now 
become void in law, thnt there was time fixed for the delivery of 
the goods, and that there was unreasonable delay in excess of the 
time fixed. While our clients were intimating by means of a 
registered letter that the goods were ready, you entertained doubts 
even about it and set up false matters bringing into existence 
imaginary difficulties on account of the present market rate and 
that we would not at all be benefited thereby. You are hereby 
informed that, within the end of this month, you should pay the 
amount due forthe 5 bales of No. 40 Gaigoda yarn and for the 
5 bales of No. 40 Rayapur yarp, in all, for ro bales remaining at 
Chirala with our clients on ycur account, and the 45 bales of No. 
26 Goka remaining in Guntur which are ready, as well as the sum 
of Rs. 15, 500 due to our clients as per previous khata together 
with the interest thereon and should take delivery of the same; 
that if you should still entertain the doubt that the goods are not 
ready, and if you should pay the amount to us, the goods would 
be arranged to be delivered at ourcffice whenever desired by you ; 
that, if you fail to do so, the 5 bales of No. 40 Gayigoda yarn and 
the 5 bales of No. 4o Rayapur yarn, in all ro bales remaining at 
Chirala, will be sold in public auction on a. a. 19 at your risk in 
Chirala market by M, R, Ry. Kona Venkata Rao Pantulu Garu, 
Vakil District Munsifs Court, Bapatla, and the 45 bales of No, 
26 Goke yarn will be sold in public auction on 6 2. 19 at your 
risk, at the office of Messrs. R, P. Gil and Co. in Guntur Bazaar 
by M. R. Ry, Kotamraju Venkata Hanumantha Rao Panthulu 
Garu and that a suit will be instituted without any fresh notice, 
for the balance sum due to our clients after deducting the net 
amount realised by the sale after meeting the expenses, and for 
the amount due on Khata. Be it known further that, as you háve 
informed our clients by means’ of the reply dated 5. 1. 1919 given 
by you that you do not require the goods remaining in respect 


, of your bargains, my clients are entitled to recover the loss accor- 


ding to the price prevailing in the market on the said date, that 
you should settle the affair by calculating the amount in the said 
manner that, if you fail to do so,a suit will be instituted therefor 
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also and that interest at Re. 1 per cent. per mensem will be charged 
on the said amount of damages from s. 1. 1919." 


Thereafter the appellants sold the 55 bales by public auction, 
and, on the 14th August, 1919, they brought the present suit against 
the respondents for the balance due on the bales sold in auction 
and for damages in respect of the remaining bales undelivered under 
contracts B, C and E. - 

Tbe main question is whether the respondents were justified 
on the 3rd January, 1919, in treating the contracts as cancelled, 
or whether the appellants were justified, on the 23rd January, 
1919, in treating the respondents as having thereby unjustifiably 
repudiated the contracts. The decision of this question turns on 
determination of the exact nature of the contractual obligations as 
to delivery. M 

The appellants maintained that—there being no express stipula- 
tions in the written contracts—the contracts are governed by section 
93 of the Indian Contract Act (Act IX of 1872), which provides as 
follows :— di 

93. In the absence of any special promise, the seller of 
goods is not bound to deliver them until the buyer applies for 
delivery, 

Although Part VIL of the Contract Act, which included this 
section, has since been repealed by the Sale of Goods Act (Act III 
of 1930), the section re-appears as section 35 of the latter Act 
but with substitution of the words "Apart from any express 
contract” for the words “In the absence of any special promise.” 
The appellants also maintained that the respondents were not 
entitled to seek to justify their repudiation of the 3rd January, 
1919, except on the two grounds stated in their letter of that date, 
and, further that, assuming section 93 did not apply, the respond- 
ents were bound, even afler the expiry of a reasonable time for 
delivery by the appellants, to ask the appellants if they would 
deliver, before they were entitled to treat the contracts as 
cancelled. 

The respondents maintained that section 93 does not apply to 
the suit contracta, and that, as the Courts below have concurrently 
found that the reasonable time for delivery under these contracts 
had expired at latest by the end of November, 1918, they were 
entitled on the 3rd January, 1919, to treat the contracts as can 
celled. The respondents further maintained that the appellants’ 
offer of the 55 bales on the 19th December, 1918, was-not a genuiue 
offer, but this seems to be-irrelévant if the respondents were under 
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the obligations of section 93. They further questioned the genui- 
1935. neness ofthe auction siles of these ss bales, but that is a minor 


Nune Slvayya point which will be considered later. 
aas e. It is necessary to advert to the course of the case in the Courts 
voci. below. Before the Trial Judge, the appellanta do not appear to 


For ET Ge, have founded on section 93, but they led evidence to. prove that 

Pad they had made oral offers of delivery prior to the 19th. December, - 

1918, and that in November the respondents had come to a ` 

settlement of the matter, which they had departed from. The 

Trial Judge held against both these contentions, The respondents, 

on the other hand, maintained (a) that, delivery within two months 

was a term of the contract, (^). that, failing that, the contracts : 

were void from vagueness and uncertainty, and (e) tbat, in any 

event, the appellants were unable to deliver and did not offer 

to deliver the goods within a reasonable time from the dates of 

the suit contracts, and that the respondents were therefore justified 

in rescinding the contracts. The Trial Judge held against the 

respondents on (a) and (4), which were the grounds stated in the 

respondenty letter of the 3rd January, 1919, but decided in their 

favour on (¢), holding that a reasonable time for delivery had 

expired at latest by the end of November. On appeal by the 

appellants, the High Court held that section 93 did not apply to 

the suit contracts, and concurred with the decision of the Trial 

‘Judge. They stated their reason for holding section 93 to be 
inapplicable as follows :— 

“That contention is against the plaintiffs’ pleadings in the 
suit; it is against the evidence of P. W.1, their senior clerk, 
agent and accountant, as to the custom of their business in res 
pect of such contracts; it is against the very nature of the con 
tracts themselves, under which the plaintiffs were to procure from 
distant parts of India goods the arrival of which would be 
within their knowledge and not within the knowledge of the 
defendants." 

It is important to observe that seclion 93 applies unless there 
isa "special promise,” which, in their Lordships’ opinion, indicates 
an express stipulation as to delivery , which relieves the buyer from 
the obligation to aprly for delivery, or the necessary implication 
of such a stipulation from the nature of the contract as expressed. 
It might also arise out of usage or custom of trade, as provided 
in section 1. of the Contract Act. But, in their Lordsbips’ opinion, 
an obligation-—assuming that it existed in the present case, as is 
suggested by the High Court—on the seller to inform the buyer 
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when the goods are in a deliverable state is not a special promise 
within the meaning of section 93, though it may postpone the 
obligation of the buyer to apply for delivery, and, on the elapse 
of a reasonable time to enable the goods to be procured by thé 
seller from the mills, the buyer would be entitled and bound to 
apply for delivéry. S 

There is no case made or proved of custom or usage of bade 
and their Lordships are of opinion that, looking at the evidence 
asa whole, it is neither proved as a term of the contracts, nor 
is it a necessary implication from the nature of the contracts, tbat 
the buyer wasto do nothing until he received an intimation from 

` the seller of the arrival of the goods from the mills. If that be the 
right view, them there is no special promise, such as would exempt 
the buyer from his obligation under section 93 It must be remem- 
bered that, when the buyer applies: for delivery under section 93, 
it will be a question depending on the nature and circumstances of 
the particular contract as to the time within which the seller is bound 
to comply with the buyer’s demand. 

Their Lordships are therefore of opinion tbat the respondents 
failed to fulfil their obligation under section 93,: and that they were 
not entitled onthe 3rd January, 1919, to treat the contracts as 
cancelled. ' 

In maintaining that the respondents were not entitled to justify 


their repudiation of the 3rd January, 1919, except on the two. 


grounds then stated, the appellants founded on the case of 
Braithwaite v. Foreign Hardwood Co.(1), but that case related 
to the effect of repudiation by & party to a contract as involving 
waiver of performance by the other party, who was not the repudia- 
ting party, of any contractual obligations subsequent to the 
date of the repudiation, and, in so far as any judicial dicta in 
that case may be said to go further and are in conflict with the 
principle as expressed by Lord Sumner in British & Beningtons 
Ltd. v. N. W. Cachar Tea Co. (a) foot, their Lordships are of 
Opinion that they are incorrect, and that the respondents are entitled 
to justify their repudiation on any ground which existed at the time 
of the repudiation, 

The respondents also sought to maintain that, before the 
date of their repudiation, the appellants had disabled themselves 
from fulfilling the balance of the contracts, by cancelling their 
contracts with the mills, or having pledged some bales received 


(1) [1905] a K. B. 541. 
(2) [19231 A. C. 48 (71) 
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from the mills with the bank, But there is no evidence to show 
that, if the respondents had applied’ for delivery and at the same ` 
time tendefed the contract price, as they were bound to do, the 
appellants would not bave been able to satisfy the demand. 
Such a contention more naturaly arises where particular goods 
have been specifically appropriated to the contract. Their 
Lordships are also of opinion that the contention of the respondents 
that the appellants by their conduct had: waived or‘ dispensed 
with the respondents’ obligation under section 93° is not supported 
by the evidence. It is unnecessary to deal with the contentions 
of the parties on the assumption that section 93 does not apply 
to the suit contracts. i 

The respondents’ charge against the Jona jides of the sale of 
the 55 bales by auctioh was based on a finding of the learned Trial 
Judge. The matter was nòt referred to by the High Court, as it 
was not necessary for them to consider it The Trial Judge 
based his finding that the sale of the whole 55 bales was a 
sham on the admissions of the appellants’ first witness, already 
referred to above. The evidence is that one Chunduri Swami 
purchaged the first lot of two bales of Raipur yarn for Rs, 1,300, 
that he did not purchase on behalf of the appellants, and that the 
appellants advanced that sum to Chunduri Swami and debited 
bim with the amount. Their Lordships are unable to agree with 


- the Trial Judge that such evidence proves that the sales were a 


sham. No attempt was made to prove that the appellants had 
retained the bales. The evidence only related to two bales out 


of the’55, and the price given for these two bales was only one 


anna less than was immediately thereafter given for the second 
lot of three Raipur bales by a purchaser against whom no 
suggestion has been made ; both lots were the subject of contested 
bidding. 
:Z'Their Lordships therefore hold that the appellants were 
entitled to treat the respondents’ letter of the 3rd January, 1919, 
aga wrongful repudiation of the five suit contracts and to rescind 
the contracté and recover damages from the respondents. It will 
be necessary to remand both suits for the ascertainment of the 
damages in original suit No. 86 of rg9rg, the liability of the 
appellants under original suit No. 83 of roas being taken into 
account in arriving at the appropriate decrees in both suits. © 
Accordingly, their Lordships will humbly advise His Majeaty 
that the judgment and two decrees of the High Court dated the 
aand September, 1927, and the judgment and two decrees of the 
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Subordinate -Judge dated the grst, March, 1¢23, should be set 
aside and that both suits “should be remanded’ to the High Court 
as already mentioned. The appellants will have their costs in the 
‘consolidated appeal, and in the proceedings in the Courts below 
-prior to this time. The costs of the fulure proceedings in Tidig 
‘will be dealt with by the Court disposing of the case, 


ES: L. Polak & Co. ; Solicitors for the Appellants, 
- Douglas, Grant and Dold: Solicitors for the Respondents. 


K J.R, ` - Appeals allowed, 


TOR Lor Tomia, Lord Russell of Killowen and 
Sir Lancelot Sanderson. 


- . DAWSONS BANK, LIMITED 
56 i 
NIPPON MENKWA KABUSHIKI KAISHA 
(JAPAN COTTON TRADING COMPANY, LIMITED) 


LUN APPEAL FROM THE HiGH COURT OF jupicancns 
AT RANGOON]. 

Indian Evidence Act (1 of 1872), Section 115—Estoppel and Walser, distin- 
guished —Suil against a limiied Company—Hfect of voluntary is m 
Liquidators noi parties to the suit. 

à Estoppel and waiver are entirely diferent, There ls no such thing ipa 

by watver. - 
` Estoppel (section 115, Indian Evidence Act) lè not a cause of actioo. at máy 

(if established) assist a plaintiff in enforcing a cause of actioa by preventing a 

defendant from denying.the existence of some fact essential to esiablish the cause 

of action; or, in other words, by preventing a defendant from asseting 
the existence of some fact the existence of which would destroy the cause of 
action. , : aya 

Estoppel is a rale of evidence which comes into operation If (a) a statement of 
the existence of a fact has been made by the defendant or an authorized agent pf 
his to the plaintiff “or some one on his bebalf, (b) with the Intention that the 
plilatl# shouli ast upoa the faith of the statement, and (c) the plaintiff does act 
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iius upon the faith of the statement, A statement to ground an estoppel must be 


he clear and unambiguous: 
1935. Lew v. Bewoerie (1), relled on. 


Dawsons Bank, Ltd. Waiver, on the other hand, is contractual, and may constitute «cause of 
Ja a Coiton Trad- action ; it is an agreement to release or not to assert a right. i ] 
Co., Ltd. When an action is brought against a limited Company incorporated under the 
RESET Indian Companies Act which has subsequently gone into voluntary liquidation, 
the Company still remains as the defendant on the record. The liquidators are 
not parties to such sait and it is improper to Implead them as defendants. The 
change that is brought about by the liquidation io regard tothe suit is merely 
this, that in the conduct of their defence the Company would, before liquidation, 
act through the directors, and after liquidation, through the liquidators. 


Appeal No. 58 of 1934 against a decree of the High Court, 
Rangoon, dated the arst August, 1933, varying the decree of the 
District Court of Pyapon, dated the 6th October, 1932. 


DeGruyther, K. C. and A. Pennell lor the Appellants. 
Dunne, E. C. and A. M. Talbot for the Respondents. 


Their Lordships’ judgment was delivered by _ 
February, 21. Lord Russell of Killowen :—The appellants‘are a limited 
SIC company incorporated under the Indian Companies Act, They 
carry on the business of bankers in Burma through the head office 
du at Pyapon and various branches, one of which was at Bogale. They 
may be conveniently referred to as the Bank. The respondents to 
the appeal are a trading company incorporated in Japan. They . 
Ls carry on business, in Burma, and in the course thereof they. purchase 
rice from paddy traders. They may be conveniently referred to as 
the Japanese company, or a8 the plaintiffs, 

In the neighbourhood of Bogale are to be found rice mills 
to which the traders bring their paddy forthe purpose of having 
-it milled. One of these mills, the Natchaungwa Mill, had been 
Thortgaged by its owner, to the Bank, and at all times relevant 
~to this appeal the Bank were mortgagees in possession of this 
Hill and were milling paddy there for various paddy traders. For 
brevity’s sake this mill will be referred to as the N. mill It was 
managed by one Ba Maw, under the general supervision of the. 
Bank's branch manager at Bogale, one Pya Cho. 

Paddy traders are, not unnaturally, desirous of anticipating 
to some extent the realisation of the value of the produce which 
they bring to be milled; and in order to do so they obtain 
advances from the Bank on the security ‘of the produce, the 
advances being repald when the produce is sold as rice, 


(1) [1891) g-Ch. 82. 
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The procedure was as íollows:—When a trader desired an 
&dvance on the security of his produce, the mill owner or his 
manager would fill in a printed form (called warrant of goods) 
showing the amount of paddy held on behalf of the trader and its 
value. The warrant of goods recites (anticipatively) that the Bank 
has granted tothe trader an advance, and contains undertakings 
to hold the produce, with the content of the trader (who had to 
sign the document), on behalf of the Bank as security for the 
advance; not to celiver up possession of the produce except 
under the written directions of the Bank, and to affix labels 
on or. near the produce so as to identify it as the Bank's 
security. On receipt of this warrant the Bank manager would 
visit the mill and verify the quantity of produce. If satisfied, 
the Bank would then make an advance to the trader, the trader 
signing in favour of the Bank (1) a letter of hypothecation which, 
after acknowledging the warrant of goods as constituting a 
security for the advance, authorised the Bank in default of 
payment to tell, and (2) a promissory note for the amount of 
the'advance, Before the millowner or his representative (in this 
case Ba Maw) parted with any rice to a purchaser he would 
require autbority from the Bank manager so to do, which would 
" only be given after the security had been cleared, 

The facts which gave rise to the present litigation may now 
be stated. One of the traders who brought his paddy to be milled 
at the, N. mill was one Saw Kei, On the 18th April 1930, a 
contract in writing wasentered into between Saw Kai and the 
Japanese company by which the former sold.to the latter 1,200 
bags of Ngasein big mill special rice at a price therein mentioned, 
to be delivered on the 15th May, 1930, and to be milled at the 
N. mill, This contract was witnessed by Ba Maw, describing 
himself as manager. of the N. mill It is not in dispute that 
Saw Kai’s produce at the N. mill was in fact subject to securities 
(of the nature hereinbefore described) in favour of the Bank for 
advances made to him, though it is denied that that fact was 
known to the Japanese company. All Saw Kai's produce at the 
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N. mill was noted in the paddy register kept atthe mill as being R 


under security to the Bank, 

By the 3oth April, 1930, the milling of Saw Kai’s produce 
had proceeded so far as to have produced 7co baga of the contract 
rice, which lay at the N. mill subject tothe Bank’s security. On 
that day two documents were signed by Saw Kai One was a 
delivery order addressed to “the Godown Master” atthe- N.. mill 
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requesting him to deliver to. the” Japanese company or order 
“roo bags Ngasein big mill special rice, each "bag weighing 
424 lb. nett; ”- The Gther was an invoice or bill to the Japanese 
company. for. Rs. 8,310-6-6, the price of the 7oo bags, and stating 
that‘sach bag weighed. 224 lb. net. Eaoh. document had on it 
a reference-,to the identifying .mark which was :on the bags 
containing the rice, viz, “Mark B. M; S.—B4." On e&ch docu- 
ment Were placed the letters O. K., and Ba Maw Maio: his name 
underneath thoss letters, 3 

.It would seem that those two documenta were handed to 
R. D. Patel, the agent of the Japanese company, by their vendor, 
Saw Kai, nnd.that thereupon. the Japanese company. paid to 
Saw Kai the amount shown:on the. invoice, This document 
bas written on it ane words and ee * Checked and paid. R., D, 
Patel  30-4-30.' t 

A further block of 350 bigi was the subject-matter of a 
similar delivery order and invoice dated respectively the rst 
and and May, 193a, payment of the invoice price (Re. 4,155-3-0) 
being made to Saw Kai on the latter date. The final block of 
150 bags was the subjéct-matter of a similar delivery order and 
invoice dated the loth May; 1930, payment of the invoice price 
(Ra. 1,780-13-0) being made to Saw Kai on the rrth May, 1930. 

Saw Kai, having received the money, absconded without 
having paid off the Bank's security, with the result that Ba Maw 
received no authority from Pya Cho to release the 1,200 bags 
of rice. On the 26th May, 1930, Ba Maw wrote Patela letter 
refusing to deliver the rice. On the 5th June the Bank telegraphed 
to the Japanese -company that as Saw Kai had not cleared his 
produce. loan, they could not deliver. This was followed bya 
letter of the same. date, asserting their security but making 
alternative suggestions to relieve the situation. Thess suggestions 
wefe - not acceptable to the Japanese company, and on the 
25th June, 1930, the plaint in this suit was issued by the Japanese 
compeny as plaintiff against Saw Kai and the n: 88 CO- 
defendants. 

The claim was for Ra. 14,905-7-0, made up as follows :— 
(1) Rs. 14449-7-0 being the contract price with interest at 
11 per cent. from the 15th May, 1930, to the date of the plaint, 
and (a) Re 456-00 the value of bags and twine supplied for 
bagging the contract rice. The cause of action alleged was, 
as against the Bank, wrongful conversion, the Bank having sold 
the rice; but the vital issue between these parties wis whether: 
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the Bank was entitled to assert its security against the claim of the 
Japanese company to delivery of the 1,200 bags. 


243 
P.C. o> 


1935. 


In view of the divergent allegations made by or on behalf Mawsons Bank, Ltd. 
v. 


of the Japanese company in the course of the litigation, their 
Lordships think it advisable to examine the plaint and the 
evidence with some care. 

The plaint alleges (paragraph 2) that the contract of the 
18th April, 1930, was made with the approval of Ba Maw, and 
that it was agreed that the Japanese company on payment of 
the contract price would be given delivery of the rice. ‘Particulars 
delivered allege thatthis agreement was made between Ba Maw 
and Patel at the same time as the contract for purchase, thit 
it was oral and that as evidence of it Ba Maw attested the 
contract for 1,200 bags, The whole of this appears to be fiction, 
for V'atel, according to his own evidence, was not present. 

The plaint further alleges (paragraph 5) that when the 
delivery order and invoice of the 3oth April, 1930, were signed by 
Saw Kai and signe] by Ba Maw with the letters O; K., Da Maw 
gave the Japanese company “to .understand” or an “ under- 
taking " that the 7oo bags would be delivered- on presentation of 
the delivery order It would seem as if a similar allegation is 
intended to be mace in paragraph 6 in relation to the later delivery 
orders and invoices, _These are allegations of contracts made on 
those respective dates by Ba Maw, presumably on behalf of and 
binding the Bank, 

In paragraph.7 the d is made that Ba Maw TeDre- 
sented tbat delivery would be made in terms of the delivery 
orders; and in the alternative, that Ba Maw's conduct led the 
Japanese company to. believe that on making payments they 
would be receiving delivery .according to the delivery orders 
without any claim being made by the Bank. Finally, impara- 
graph 8 itis pleaded that the Bank's claim to security Fad, Been 
“waived,” or that the .Bank were estopped from asserting the 
claim, the representation alleged to ground the estoppel being 
thus defined: "that on payment of the several sums agregating 
Rs. 1484600, delivery of the 1,200 bags in suit would be 
given. ” 

Patel in his siis had a very- different story tp ‘tell. 
According to him, Ba Maw, on behalf of the Bank, guaranteed 
the due performance of all contracts entered into with the 
Japanese company by traders whose paddy was milled at the 
N. mil; Ba Maw was to countersign the traders: contract 


- 
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Fue “ because if the contract was not fulfilled by the trader, he would 


1935. fulül the contract ? He added that he would not have entered 
Dawsons Bank, Ltd, into the contract with Saw Kai if Ba Maw had not guaranteed 
m Cotton Taa its due performance. He gave no evidence of any such verbal 

ing Co, Ltd, representation by Bà Maw as to delivery as is referred to in 
Lerd Russell of paragraphs 7 and 8 of the plaint, or of any such contract or waiver 
Killowen. as are alleged in paragraphs 5,6 and 8 of the plaint. 

Although some of the other witnesses for the Japanese 
company gave evidence supporting the story of a guarantee by 
Ba Maw of the due performance by the traders of their contracts, 
no one gave evidence, of any such verbal representation or contract 
or waiver as aforesaid. 2 

Ba Maw denied the story ‘of the guarantee of the contracts, 
He further denied thet by words or conduct did he guarantee 
that the rice would be delivered, : 

The District Judge who tried tbe case, dealt with a multitude 
of issues, som» sixteen in number, He rejected the whole story 
&bout'the alleged guarantee. He found that there was no 
agreement by Ba Maw to deliver the rice on payment of the 
contract price of the 1,2co bags He found that Ba Maw did 
not represent to the plaintiffs that the rice would be delivered, in 
terms of the delivery orders orlead the plaintiffs by his conduct 
to believe that such delivery would be made, He found that the 
Bank had not waived their claim by way of security, por were 
they estopped from asserting the same by the conduct of Ba Maw. 
He dismissed the suit as against the Bank. 

The Japanese company appealed to the High Court of 
Judicature at Rangoon, which varied the decree of the District 
Court by directing that there should be a decree in favour of 
the Japanese company against the Bank, the exact details of 
which ‘need not be set out. It is sufficient to say that the decree 
procéeds upon the footing that the Japanese company was 
entitled to recover from the Bank the full amount claimed in 
the plaint. ) 

The learned Judges of the High Court allowed the appeal 
upon (to quote the language of Cunliffe, J.) “a point of estoppel, 
what may be termed a double estoppel.” The learned Judge, 
in the first place, held that whatever might have been the real 
authority of Ba Maw, as between himself and the Bank, in regard 
to parting with rice which was still subject to the Bank’s security, 
persons dealing with the mill assumed that Ba Maw had the full 
power of an ordinary mill manager, which would include the- 
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power “to deliver rice and to deal with delivery orders.” 
Accordingly, he held the Bank bound Ly the consequences of 
Ba Maw's representations and precluded from denying his apparent 
general authority. 

It is unnecessary for their Lordships to say whether this 
ruling fits in with the actual facts of this case; but they under- 
stand it to mean that as between the Dank and the plaintiffs, 
the Bank were bound by and estopped from denying the truth of 
representations made to the plaintiffs by Ba Maw. The learned 
Judge having established the first limb of "the double estoppel,” 
then dealt with its second limb. This part of the judgment is 
crucial and as their Lordships read it, it depends entirely upon 
the meaning and effect of the letters O. K. which Ba Maw placed 
upon the delivery orders. Cunliffe, J., holds that they amount 
to a statement "that there will be no insistence upon any check 
on delivery," and he then proceeds thus :— 

“Tn this connection the only check...... was the operation of the 
lien, the effect of which is waived by the letters O., K. In other 
words, I take the view that the second part of the estoppel consists 
of an estoppel of a principal by the waiver of his agent, in this case 
the estoppel of Dawson’s Bank by the waiver‘of Ba Maw.” 

These words, which are the true foundation of the judgment, 
disclose, in their Lordships opinion, & confusion of thought upon 
the subjects of estoppel and waiver. f 

The question of estoppel is governed by section 115 of the 
Indian Evidence Act, which for the present purpose seems to 
their Lordships not to differ from the law in England in regard 
to estoppel fn pais. 

Estoppel is not a cause of action. It may (if established) 
assist a plaintiff in enforcing a cause of action by preventing a 
defendant from denying the existence of some fact essential to 
establish the cause of action, or(to put it in another way) by 
preventing a defendant from asserting the existence of some 
fact the existence of which would destroy the cause of action. 
It is a rule of evidence which comes into operation if (a) a state- 
ment of the existence of a fact has been made by the defendant 
or an authorised agent of bis to the plaintiffor some one on 
his behalf, (b) with the intention that the plaintiff should act 
“upon the faith of the statement, and (c) the plaintiff does act 
upon the faith of the ‘statement. On the other hand, waiver 
is contractual, and may constitute a cause of action; it is an 
agreement to release or not to assert a right Ffan agent, with 
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ES authority to make such an agreement on behalf of his principal, 


1925. agrees to waive bis principal’s rights, then (subject to any other 
Dawsons Bank, Ltd, question such as consideration) the principal will be bound, 
v. but he will be bound by contract, not by estoppel There is no 
h ce aS such thing as estoppel by waiver, 
Lord Furl of x Baguley, jJ, bases his judgment also on estoppel, but upon 
Killowen. a different estoppel, which he established thus:—A firm called 
Tata’s bad been in the habit of buying rice milled at the N. mill. 
Tata’s banked with the Bank and paid the traders through or 
‘at the Bank, with the result that the Bank’s security was always 
-discharged and the rice was elways delivered to the purchaser, 
At sometime Ba Maw is said to have told Tata’s agent that if 
he put O. K. on tbe delivery order “ Tata’s were certain to 
get the rice free of lien." The learned Judge, accepting the 
view that the armngement was that the plaintiffs "should do 
business with Ba Maw on the same lines as Tata’s did business 
with Ba Maw,” held that because Ba Maw did not tell the 
-plaintifs that the letters O. K. on their delivery orcers bore a 
different meaning from the meaning which they bore on Tata’s 
delivery crders, the Bank were estopped from denying that they 
had the same meaning. 
. Their Lordships think it unnecessary to consider whether 
the actual circumstances of this casa could justify the grounding 
of an estoppel upon this alleged omission on the part of Ba Maw. 
It will, however, be seen that both judgments ultimately depend 
upon the meaning of the letters O. K., on the delivery orders. 
Without some assistance in the way of evidence their 
Lordships might have found themselves in a-difficulty, and all 
the more s0 since the .origin of this commercial barbarism (which, 
according to the Oxford Dictionary, was already in use as far back 
as 1847) is variously assigned in different works of authority. The 
general view seems to be that the letters hail from the United States 
and represent a spelling, humorous or uneducated, of the words “All 
M correct" Another view is that they represent the Choctaw word 
okeh, which signifies “So be it." 

The evidence in this case as to the meaning of the letters 
©. K, is sometimes confused with the witness’s contention as to 
what Ba Maw intended them to denote. Thus Patel says, 
“The words O.-K. were put to indicate that payment bad been, 
made ... and that he was bound to make the delivery mentioned 
dn the delivery order." He added later, "I think the meaning 
of the letters O. K. is ‘all correct, -because these letters are in 
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general use: The initials O. K. are in general use by all sorts p 


of people, and it is not limited to any trade." Prabhulal, one 1935; 
of the plaintiff rice brokers, said, in regard to other transactions, p. vo. s Bask Ltd. 
"By the letters O. K. Ba Maw meant that the number of bags Pe 
- specified on the delivery orders went over into the safe custody mec p Tea i 
ofthe mill, and that we would have sole lien over the bags— ME Resa! oft 
to much so that not even a sample would be given out of those Killowen. 
bags to anybody else": which, if true, would indicate a triumph PN 
of conciseness. Ba Maw explained the meaning of the letters 
O. K. thus: “The letters O. K. signify the existence of the seller's 
rice at the mill. . . . I meant to signify that the bills had been 
checked and found correct. I put the letters on the bills and deli: 
very orders to show that it is more business-like and also for the 
satisfaction of the buyers and the sellers regarding the existence 
of the rice and the correctness of the calculations.” Later he said; 
“I simply. meant that the ue quantity of bags was in existence 
in the mill” : 
The question is not what Ba Maw intended to represent by 
placing the latters on the delivery orders, but what the letters mean 
when placed there. 
The only conclusion at which, in their Lordships’ opinion, it is 
possible to arrive, ia that the letters O. K. on the delivery orders 
and bills mean substantially what Ba Maw said that they meant, 
viz, that the details contained in those documents were correctly 
given; in other words, they constituted a statement by Ba Maw 
that there was at the N. mill the specified number of bags of the . 
specified rice with the specified mark, and of the specified weight, 
the property of Saw Kai. This was a statement which Ba Maw 
was entitled to make, and it therefore binds the Bank; but it 
is in no wise a statement that the. rice is unencumbered. It is 
certainly not a representation that in fact the rice is free of 
all encumbrances, and it therefore cannot ground an estoppel so as 
to prevent the Bank from asserting and proving their rights as 
encumbrancers A statement to ground an estoppel must be clear 
and unambiguous. [oz v. Bouverie (1)]. ' 
But even if their Lordships were to accept the meaning attribu- 
ted to the letters O. K. by the plaintifis and the High Court, it 
would be impossible to hold that they constitute a representation 
which could ground an estoppel: for the meaning‘ so attributed 
is not a representation of an existing fact, but a representation of 
a future intention, which might or might not be enforceable in 
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1935. of the goods would not be opposed, and that the Bank would 


waive their lien upon the goods so that the purchaser could obtain 
delivery"; that is the High Court’s statement of tke plaintiffs’ 
contention: and in his judgment, Cunliffe, J., states that tbe . 
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Killemen. on delivery." 
TUM But the difficulties of the plaintiffs on tbis appeal do not end 


there. There is complete absence of any evidence that Patel. 
when he paid the money to Saw Kai, relied upon the presence of 
the letters O. K. on the delivery orders or bills, and this is an 
essential element in establishing the plaintiff? plea of estoppel. 
Indeed, it is difficult to see how Patel could have given any such 
evidence, for his contention throughout was that the Bank, through 
Ba Maw, had guaranteed the due fulfilment by the traders of 
all their contracts with the plaintiffs; and if that were so, there 
could be no reason for Patel to place any reliance upon the letters 
O. K., whatever their meaning, in parting with the purchase 
money. According to him, the Bank were liable for any default by 
Saw Kai 

It was conceded and properly conceded, by Counsel for the 
Japanese company, that as tbe case had developed at the tial, 
they could only successfully resist this appeal if the Bank were 
estopped from asserting their rights under their’ security. For 
the reasons giyen, their Lordships are of opinion that the estopped 
has not been established, with the result that the appeal must 
succeed. i 

Before indicating the order which their Lordships think 
should be made, they desire to call attention to a series of mis 

T0 7 takes which bave occurred in the course of this litigation as 

regards joinder of parties, due apparently to a misapprehension 
on the part of all concerned as to the legal position of a limited 
company incorporated under the Indian Companies Act, which 
has gone into liquidation. The plaintiffs sued to enforce causes 
of action against Saw Kai and a limited company, viz., the Bank, 
and these two were rightly made the only two defendants to the 
suit. The plaint addsin the title of the suit after the name and 
description of the Bank, the words "by its General Manager, 
E. A. Heaton.” This addition may perhaps be necessary under 
the local procedural rules; but it does not make Mr. Heaton a 
party to the suit. The second defendant is the Bank and the 
Bank alone, 
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Issues were settled on the 29th. September, 1930. Subsequently 
the Bank went into voluntary liquidation, and Mr. Laurence 
Dawson and Mr. Heaton were appointed liquidator& ‘Thereupon 
the plaint was amended by striking out the name of the Bank 
as second defendent, and inserting the name of Mr. Laurence 
Dawson as second defendant and the name of Mr. Heaton as 
third defendant, both being jointly described as “Liquidators 
of Dawson's Bank, Ltd. (in liquidation), Pyapon.” The Bank 
thus censed to be a defendant to the suit. The only defendants 
then, were first defendant Saw Kai, second defendant Mr. Laurence 
Dawson, and third defendant Mr. Heaton; anü so constituted 
the suit was tried, the suit beiog dismissed against the second 
and third defendants with costs by a decree dated the 6th October, 
1912, There had been no fresh settlement of issues; thess 
had been framed, and were answered by the judge, on the 
footing that the second defendant to the suit was the Bank. 
After the trial, as their Lordships were informed, the liquidation 
of the Bank was stayed or otherwise put an end to, so that the 
limited company was able to carry on its business as before the 
liquidation. 

On the 4th January, 1933, a memorandum of appeal was 
presented by the plaintiffs and an application was made by them 
praying that the cause title might be amended, This was acceeded 
to by an order of the High Court, and the title of the proceed- 
ings on the hearing of the appeal disclosed the Japanese company 
as appellants against the Bank by their secretary, Hugh Dawson, 
as sole respondents : in other words, an appeal by the plaintiffs 
from a deciee in a suit to which the Bank were not parties, is 
brought by the plaintiffs against the Bank as sole respondents, The 
decree made by the High Court on the Learing of ne appeal is 
thus entitled :— 

NIPPON MENKWA KABUSHIKA KAISHA (The 

Japan Cotton Trading Co., Ltd.) Incorporated in 

Japan, 554, Merchant Street, Rangoon, represented 

by their Manager Mr. T. Saito on os. Appellant 

(Plaintiff). 
Versus 
- DAWSONS BANK LTD. a public company incorpo- 
rated under the Indian Companies Act having its 
Head Office at iyapen by its ORGANE dues 
Dawson "n T eee E 
(and dnt Defendants). 


249 


C 

1935. 

rem 
Dawsons. Bank, Ltd, 


Japan Cotton Trad- 
Ing Co, Ltd, 


Lord Russell of 
Killowen. 


250 


Dawsoos Bank, Ltd. 


Y. . 
Japan Cotton Trad- 
Co., Ltd. 


ing 


Lord Russell of 
Kill 


P.C. 


1935. 
— 


omen. 


THE CALCUTTA LAW JOURNAL, [Vor. LXI. 


By its operative part it provides fora decree “against the res 
pondents the second and third defendants” fora large sum ; it 
further orders “the respondents, second and third defendants” to 
pay a sum forthe appellants’ costs of the appeal; and finally it 
orders “the respondents second and third defendants” to pay the 
plaintiff.’ costs in the lower Court. 

Their Lordships feel grave doubts as to the exact effect of 
such a decree. Thé second and third defendants in the suit 
were Mr. Laurence Dawson and Mr. Heaton; but they were 
not respondents to the- appeal. The only respondents to the 
appeal were the Bank, who ‘were not parties to the suit when the 
flecree which is appealed from was pronounced. Myr. Laurence 
Dawson and Mr. Heaton cannot be the victima aimed at by the 
High Court decree; yet if “the. second defendant” referred to 
in the High ‘Court decree means the Bank, it would seem that 
the appellate tribunal is exercising original jurisdiction over a 
company which was not a party to the suit when the decree 
appealed from was pronounced, and is even ordering that com- 
pany to pay the costs of the original hearing. Further, if "the 
second defendant” means the Bank, then “the third defendant” 
can only mean Mr. Hugh Dawson, who is no‘party either to the 
action or the appeal, and against whom no claim has ever been 
made. 

Here, indeed, is a comedy of errois, all of which might have 
been avoided if the Bank had remained throughout the sole co- 
defendant with Saw Kai. The liquidation could make no 
difference in this regard: the claim of the plaintiffs was a claim 
against the Bank, and not against the liquidators, The change 
which was brought about by the liquidation in regard to the 
suit was merely this, that in the conduct of their defence the 
Bank would, before liquidation, act through the directors, during 
liquidation through the liquidators, and after the termination of 
the liquidation through the directors once more, If these con- 
siderations had been kept in mind, the present tangle could never 
have arisen. . 


-Their Lordships have thought it right to call attention to 
these errors in order that in the future such mistakes may be 
avoided. In the present case these mistakes might well have made 
it difficult to proceed with the hearing of the appeal, but for the 
fact that, as their Lordships were informed, the decree of the 
High Court had actually- been enforced upon the footing that it 
was nn effective decree made against the Bank as sole co-defendant 


` 
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to the suit with Saw Kai; and that the Bank were willing to 
waive any irregularity and treat the decree as an effective decree, 
as indicated above. 


asi 


' Dawsons Bank, Ltd 


Their Lordsbips will humbly advise His Majesty that this appea¥ 
should be allowed, the decree of the High Court set aside, and the 
decree of the District Judge restored without variation. The res- 
pondents must pay the appellants’ costs of the appeal to the High 
Court, and of this appeal. 

J. &. Lambert; Solicitor fur the appellants. 

Bramall and Bramall: Solicitors for the Respondents. 


X. JR, (00. Appeal allowed, 


Present: Lord Tomlin, Lord Thanksrton, Lord Russell of 
Killowen, Sir Lancelot Sanderson amd Sir Shadi Lal. 
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[ On APPEAL FROM TBE COURT OF THE JUDICIAL 
COMMISSIONER OF THE CENTRAL PROVINCES, | 


Hindu Law :—Mitakshara School—Samanodaka relationship not extending 
beyond the 14th degree. 

According to the Mitaksbara School of the Hindu Law, samanodakas include 
only those agnates whose relationship to the deceased extends from the 8th to 
the 14th degree from the common ancestor, and in the absence of any such agnate 
the estate devolves upon bis bandhus. 

Bat Devkore v. Amritram Famiatram (1), distinguished. 

Ram Baran Rai v, Kamla Frasad (2), dissented from 

Mewa Singh v Basant Singh (3), referred to. 

Rama Row v. Kuttiya Goundan (4), approved. 

(1) (1885) I. L. R. to Bom. 972. 

(a) (1910) I. L. R. 32 All. 594- 

t3) A. L R. [ 1918 ] P. C. 49; 481. C. 540. 

(4) (1916) I. L. R. 40 Mag. 654. 


v. 
Japan Cotton Tred- 
Ing Co, Ltd. 


Ki 


Lord Russell of 
tllowen 


252 

P. C. 

1935. 

— 
Atmaram Abhimanjl 


Bajirao Janrao. ` 


- March, 1. 


THE CALCUTTA LAW JOURNAL. [Von LXI. 


Under the Hindu system il law, clear proof of usage will oulwelgh the 
wrilton text of the law. 

In determining a point of Hindu Law, in the event of a conflict between the 
ancient text writers and the commentators, the opinion of the latter prevails in 
the provinces where their authority is recognized. 

Appeal No. 19 of 1932 from a.decree dated the Soh April 
1930 ofthe Court of the Judicial Commissioner, Central Provinces, 
reversing a decree, dated the 16th April, 1929, of the Additional 
District Judge, Amraoti. 

The question of law. for determination on the appeal waa, 
whether under the Mitakshara E«w, the relationship of samanodakas 
extends beyond the r4th decree, -> 

J. M. Parikh for the Appellant. 

The Respondents were not represented at the hearing. - 

7. M. Parikh for the Appellant :--Samanodakas do not include 
agnates beyond the 14th degree: Rama Kao v. Kuthya Goundan 
(1) ; Naraini Kuar v. Chandi Din (2) ; Pandu v. Abdul Kadar (3); 
Bhagwan v. Radha (4); Mathsra Prosad v. Kalka Prasad (5). 


Ths following cases in which the contrary view was taken were, 
it is submitted, wongly: decided: . Bai Devkore v. 4mritram Jan- 
iafram (6); Ram Baran Rai v. Kamla Prasad (7). 

Reference was also made to No. 47 Punjab Record 1916. 

The Bombay case may be distinguished on the ground that it 
was from Gujrat, wheré the authority ofthe Mayuka is paramount, 
Reference was also made to the observations of Marten C. J. in 
Huchangosda Y. Kallama (8). i 

Their Lordships’ judgment was delivered by 

Sir Shadi Lal:—The question of law, which "rises in tbis 
appeal, isons of considerable importance and relates to the exact 
scope of the expression samanodaka as used in the Hindu law of 
inheritance. i 

The facts bearing upon the question do not admit of any 


G) (916) 1. L. R. 40 Mad, 654. 

(2) (1886) I. L. R. 9 All. 467. 

{3) (1922) 65 1. C. 693 (696) (Nagpore). . 

(4) (1933) I. L. R. 8 Luck. 646. 

(5) (1905-6) 9 Oudh Cases 239, (S. C. on appeal to the P. C. ; go All. 510, 
where, however, the question was not raised. ] 

(6) (1885) I. L. R. ro Bom. 372. 

(7) (1910) I. L. R. 32 All. 594. 

(8) (1927) L L. R. 52 Bom. 132 (141). 
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dispute. The property, which is in dispute between the parties, em 


belonged to one Manikrao who died in October, 1916. The 1935- 
plaintiffs are descended in the male line from one Tulsingh, who Atmaram Abhlmanji 


was ancestor of Manikrao in the 2and degree. They claimed the Bajiao J 
estate on the ground that they were entitled to succeed to it as — 
the an agnates of the deceased in preference to the defendant Atme- Sir Shadi Lal. 


ram who was his father’s sister's son. The Trial Judge negatived 
their claim, but on appeal his judgment was reversed by the Court 
of the Judicial Commissioner, Central Provinces and Berar, who 
hare held tbat the plaintifs come within the purview of the term 
samanodaka and have priority over the defendant who, being only 
a dandhy, cannot succeed in the presence of an agnate, however 
remotely the latter may be related to the deceased. 

The heirs of a Hindu governed by the Mitakshara School ara 
(1) sagindas, (a) failing them, samanodakes, and (3) on the failure 
of both the above-mentioned classes, dandAws, 

The word saginda includes blood relations to the 7th degree 
reckoned from, and including, the propositus; and it is obvious 
that the plaintiffs, who were related to the deceased Manikrao in 
the aand degree, are not his sagisdas. They, however, claim to 
be samanodakas, and that class certainly includes all the agnates 
from the 8th to the r4th degree. But it is a debatable question 
whether agnates beyond the r4th degree come within the ambit 
of samasodakas for the purpose of succession, It is to be 
regretted that the plaintiffs, who are respondents in the appeal, 
have not appeared to sustain their claim, but their Lordships have 
had the advantage of hearing the point fully and fairly argued bv 
Mr. Parikh, and have themselves considered all that could 
reasonably be urged in support of the view taken by the Appellate 
Court in India. f 

Now, the word samanodakas, literally translated, means persons 
connected by equal libations of water; but Vijnaneswara, the 
author of the Mitakshara, abandoned the ancient doctrine basing 
the right of inheritance upon the right to offer funeral oblations 
and founded it upon propinquity. After detailing the heirs coming 
within the class of sagimdas he states, in chapter 2, section 5, verss 
6,the law relating to samaxoda&as in these terms :— 

“If there be none such, the succession devolves on samanodakas, 
and they must be understood to reach seven degrees beyond 
sagindas, or else as far as the limits of knowledge as to birth and 
name extend, Accordingly, Vrihad Manu says :—' The relation of 
ths saé:avas ceases with the seventh person, and that of samaso- 
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dakas extends to the fourteenth dezree ; or as some affirm, it 
reaches as far as the memory of birth and name extends, This is 
signified by gotra? ”_ 

The conflict of opinion alluded to inthe above passage is not 
mentioned either in the Manu Smriti or in the Yajnavalkya Smriti. 
In Chapter s, verse 6o, Manu declares that saginda relationship 
ceases with the 7th person and samanodaka relationship ends only 
when the origin ani namé are no longer known. That chapter, 
however, deala with social matters such as impurity on account of 
birth and death; and it is not clear whether the description of 
samanodaka adopted for prescribing rules in the domain of socis] 
observances was intended to define the word in its application 
to the law governing succession as stated in Chapter 9, verse 187. 

The word samancdaka is not mentioned in the Smriti of 
Yajnavalkya, who confers the right of inheritance upon gofrija 
(a person born in the same gotra, or a gentile), sloka 135, but 
gotraja was apparently intendel to be used in the same sense as 
samasnodaka in Manu Smriti. 

It was, however, recognised in course of time that the rule 
enunciatel in the ancient texts, giving the right of inheritance 
to all agnates, however remote, and placing the cognates after 
them, was not in conformity with the feelings of the people; 
and Vijnaneswara, when writing his commentary Mitakshara on 
the Smriti of Vajnavilkya, probably found that a usage had 
grown up restricting the samanodaka relationship to the r4th 
degree. He accordingly refrained from endorsing the -all-embracing 
tule of Yajoavalkya, and while mentioning it in the verse dealing 
with the subject, he gave prominence to the restricted scope of the 
word, and supported it by citing Vrihad Manu. ~It must be 
remembered that the commentators, wbile professing to interpret 
the law as laid down in the Smritis, introduced changes in order 
to bring it into harmony with the usage followed by the people 
governed by the law; and that it ia the opinion of the commentators 
which prevails in the provinces where their authority ia recognised, 
As observed by this Board in The Collector of Madura v. Moottoo 
Ramalinga Sathupathy (1), the duty of a judge “is not so much to 
inquire whether a disputed doctrine is fairly deducible from the 
earliest authorities, as to acertain whether it has been received by 
the particular school which governs the district with which he has 
to deal, and has there been sanctioned by usage. For uhder 
the Hindoo system of law, clear proof of usage will outweigh the 


(1) (1868) 12 M.I, A, 397 (436). 
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written text of the law." Indeed, the Mitakshara “ subordinates 
in more than one place the language of texts to custom and 
approved usage," “Bhyah. Ram Singh v. Bhyak Ugur Singh (1). 
It.is, therefore, clear that in the event of a conflict between the 
ancient text writers and the commentators, the spinon ofthe lattér 
must be accepted. ! 

Now, the words “as some affirm " ee ir Vribad Manu in the 
the extract quoted in the Mitakshara do not show that he himself 
was in favour of extending the meaning of samanodakas to include 
agnates beyond the 14th Cegree. He merely cited the opinion 
which was expressed by other writers. His own view is, however, 
contained in the first part of the extract which confines the sasvato- 
daka relationship to agnates from the 8th to the 14th degree; and 
the author of the Mitakshara seems to have adopted the same view. 
There is certainly no indication that he gave his sanction to the 
rival view. 

The rule confining the word to iade up to the 14th degree 
has the merit of avoiding uncertainty and is also in perfect harmony 
with the sentiments of .the people. The opposite view would lead 
to the incongruous result that .an agnate related in the rooth 
degree, or even remoter degree would be preferred to a cognate 
who may be nearly related. to the deceased by the tie of blood, 
such as the son of his sister or of his father’s sister. 2 

The judgments of the High Courts in India reveala divergence 
of judicial opinion. The High Court of Bombay in Bai Devkore 


v. Amritram Jamiatram (2), interpreted the word samanodaka to 


include all agnates without any limit of degree. ‘This rule was 
sanctioned by Nilkantha, the author of Vynvabara Mayukba, whose 
authority is recognised in Gujrat. It appears that the case came 
from Gujrat, and that the learned judges' were influenced by the 
opinion of Nilkantha. The judgmenf in that case was- followed by 
the Allahabad High Court in the case of Ram Baran Rai v. 
Kamala Prasad (3), which was governed by the Mitakshara school, 
That view has, however, been dissented from by the Madras High 
Court, who in their judgment in Rama Row v. Kwifiya Goundan(4), 
have pronounced against the extension of the samanodaka relation 
ship beyond the r4th degree. 


Their Lordships have considered also several cases which 


(1) (1870) 13 M. L A. 373 (390). 

(2) (1885) IL. L. R. 10 Bom. 372 . oe 
(3) (1910) I. L. R. 32 All. 594. 

(4) (1916) ILL. R 4o Mad. 654. 
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contain dicta on the subject, but those dicta were not necessary 
for determining the dispute between the parties. In the judgment 
of this Board in Mewa Singh v. Basant Singh (1) there are” 
observations to the effect that those who claim to be the 
reversionary heira must bring themselves within the necessary 
number of degrees, namely, fourteen. The suit was, however, 
dismissed on the ground that the plaintiffs had failed to prove . 
that they were related to the person whose estate was claimed by 
them. r 

Upon an examination of the available texts of the Hindu law, 
and the judicial decisions on the subject, their Lordships have 
reached the conclusion that according to the Mitakshara School 
of the Hindu law, which governs this case, samanodakas include 
only those agnates whose relationship to the deceased extends 
from the 8th to the 14th degree from the common ancestor, and in 
the absence of any such agnate the estate devolves upon his 
bandkus. . 

The result is that the appeal should be allowed, the order of 
remand made by the Court of the Judicial Commissioner sot aside, 
aod the judgment and the decree of the Court of first instance 
restored. Their Lordships will humbly advise His Majesty 
accordingly. The respondents must pay the costs incurred by the 
appellant here as, well as in the Court of Appeal in India. . 


T. L. Wilson & Co: Solicitors for the Appellant. 


K. Ji R. Appeal allowed. 
(1) A.L R. [. 1918 ] P. C. 49; 481. C. 940. 


Vor, LX1.] PRIVY COUNCIL. 


Present: Lord Thankerton, Loni Alness and Sir Skadi- Lal. 


RAMAKRISHNA AYYAR P. C. 


- mr 
PARAMESWARA AYYAR AND OTHERS. , March, 5. 


[On ArrzaL From THE Hic COURT OF  JUDICATURE ; 
AT Mapras.| 


4 


Hindu Law Partition. , ` 
In a suit by the plaintiff seeking partition of the property belonging’ to a 
Hindu co-percenery consisting of himself and his father and brothers : 
Held, on the evidence, that the effect of a deed executed: by: the plaintiff 
transferring his interest in the jolnt family property was not to deprive him of 
bis property, but was intended merely to protect the plalotiff from his creditors. 
The plaintiff was, therefore, still a co-parcener fn the joint property and was not 
precluded from claiming partition. 
Appeal No. 51 of 1933 froma decree of the High Court, 
Madras, dated the 20th March, 1930, modifying a decree of the 
Subordinate Judge of South Malabar, dated the 31st December, 
1916. 
Subba Rao for the Appellant. 
The respondents were no? represented at the hearing. d 
Their Lordships judgment was delivered by 


Sir Shadi Lal:—This appeal arises out of an action brought by 

the plaintiff Parameswara Ayyar for partition of the property Alarch: 3- 
belonging to a Hindu coparcenary consisting of himself and his 
father and brothers. The main defence to the claim was that the 
plaintiff had parted with his share in the estate by a deed ex:cuted 
by him on the 3rst August, 1916, and ceased to have any interest 
in the property sought to be partitioned. This plea has been’ 
over-ruled by the Courts in India, with the result that the plaintiff 
has been granted a preliminary decree for giri of the joint 
estate. 


On this appeal preferred by one of the -brothers of the 
plaintiff (the father having died during the pendency of - 
the suit in the trial Court), it is again urged that the deed 
referred to above operates as a bar to the action. The 
circumstances, which led, to the execution of the document, may 
be briefly stated. The plaintiff, who wes an improvident young 
man of loose character, had embarked upon a career of. 
extravagance and reckless borrowing. Both his father and 


M 


THE CALCUTTA LAW JOURNAL. [Von LXI. 


fatherindaw were, therefore, anxious to prevent his creditors 
from seizing his share in the estate in satisfaction of the- debts 
due to them. -They accordingly induced him to assign his share 
in favour of his fatber-inlaw for a nominal consideration of 
Rs, 1,coo, But the High Court in concurrence with the trial 
Judge have decided that the transfer was intended, not to 
deprive him of his property, but to save it from his creditors, 
and that it did rot extinguish his interest in the estate. The 
concurrent findings of the Courts below, proceeding, as they do, 
upon an appreciation of the evidence adduced by the parties, 
cannot be disturbed; and it is clear that the plaintiff, having 
successfully removed the obstacle in his way, must be held to be 
& coparcener in the joint property. . - 

In order to determine the yroperty whicb was available for 
partition, the Courts had to adjudicate upon certain alienations 


` of the coparcenary property, which were made by the plaintiff's 


father after the 3:st August, 1916. There are only two tran 
sactions which now require consideration, One of them isa gift 
made by the father in October, 1916. Now, the deed evidencing 
the gift contains an express clause to the effect that in the event 
of the donee dying without leaving any male issue, the gifted 


. property would revert to the donor. Itis beyond dispute that 


the donee has died and left no male issue. The clause in question, 
therefore, comes into operation; and without impeacbing the 
deed of gift the plaintiff is entitled to claim the property as part of - 
the estate which should be partitioned. 

The other transfer was made by the father on the rath 
November, 1916, by aninstrument ‘which purported to sell to his 
sister for a sum of Rs. 7,coo the property specified therein. 
There is, however, no evidence ‘that she ever paid the money 
“which was the ostensible consideration for the transfer, Indeed, 
as stated by the High Court, she does not lay any claim to the 
property, and has, in fact, 1econveyed it to the appellant who 
represents tbe joint family. The learned Judges of the High 
Couit were, therefore, justified in treating it as pert of the joint 
estate, 

' No reasonable objection can be taken to the finding that the 
plaintiff is entitled to a share in the outstandings, if any, realised 
by the defendants on behalf of the family. 


Their Lordships are of the opinion that there is no sub- 
stance in any of the grounds raieed by the appellant, and they 
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will, therefore, hymbly advise’ His Majesty that the appeal be P.C. 
dismissed and the judgment and the decree of the High Court be 1935. 
affirmed. A 
Ramakrishng Ayyer 
Harold Shephard: Solicitor for the A i . 
te citor for the Appellant. Pa Y e: 
RRR > Appsal dismissed. — si, Shadi Lal. 
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Present: Lord Tomlin, Lord Thankerton, Lord Russel 
of Killowen, Sir Lancelot Sanderson and 


Sir Shadi Lal. 
THE KING-EMPEROR 
F : P.C. 
i T 
DAHU RAUT. March, 1. 


[ON APPEAL FROM THE HiGH COURT OF JUDICATURE AT 
. Fort WILLIAM IN BENGAL] 


Criminal Procedure Code (V of 1898), sections 421, 413, 423, 439— Provisions of 
seclion 422 and 423 os to notice and sending ‘for the record, peremptory— 
Appeal by the accused to the High Court- Reduction of sentence without 
notice to the Crown. 

On an appeal pieferred by the accused to the High Court agulnst a conviction 
and sentence by the trial Magistrate, if the High Court does not dismiss the 
appeal summerily under section 421, Criminal Procedure Code, it has no jcris- 
diction, at that stage and without notice to the Crown, to reduce the sentence in 
the exercise of its revisional powers under section 479. 


The provisions as to notices in section 422, and tbe provisions as to sending 
lor the record in section 423 are peremptory, and failing summary dismissal, the 
provisions of sections 422 and 423 apply. Where, therefore, the appeal is not 
dismissed summarily under section 421, the Court is bound, in order to the 
disposal of the appeal to comply with the provisions of section 492 as to the 
notices to the appellant and the Crown, and with the provisions of section 433 ` 
as to sending for the record, !f such record is not ‘already in Court. 

Consolidated -Appeala No. 4s of 1934, by special leave, from 

orders of the High Court, Calcutta. : 


By the said orders, the High Court reduced the sentences which 
bad been passed on tbe accused withont issuing the notices as 
required by section 422 of the Criminal Procedure 
without sending for the record, as provided for. 







260 


T he Klag Emperor 
7 Z Daha “Rant, 


March, 1. 


THE CALCUTTA LAW JOURNAL. [Vor LXI. 


the Code. The Crown appealed to His Majesty in Council in order 
to obtain an. authoritative pronouncement as to the procedure 
regulating the disposal of criminal appeals. , 

Dunne K. C. and Wallach for the Appellant. 

Abdul Majid and Pringle for the Respondents. 2 

Their Lordships’ judgment was delivered by - 


Lord Thankerton:—These are consolidated appeals bj ' 
special leave from four judgments of the High Court of Judicature 
at Fort William in Bengal dated respectively the agth May, the 
29th May, the 31st May and 7th June, 1933, which reduced the 
sentences passed ,on the respective respondents by the respective 
Criminal Courts of first instance on the a5th March, the 28th 
February, the 1st April and the 18th March, 1933. 


In each case the respective respondents presented petitions ot 
appeal to the High Court against both the conviction and the 
sentence, in exercise of the statutory right conferred on them by 
the Criminal Procedure Code, and the question in the present 
appeals is whether the orders of the High Court in each of the 
four cases, by which the sentences were reduced, were in 
conformity with the requirements of the Code. The Crown, as 
appellant, maintains that the orders were passed in violation of the 
statutory provisions and were beyond the jurisdiction of the High 
Court. The Crown desires to test the validity of the procedure 


_ adopted by the High Court, but does not ask for any interference 


with the reduction of the senterces made by these orders. 


The sections of the Code which prescribe the procedure to be 
followed on presentation of a petition to the Appellate Court—in 
this instance, the High Court,—are as follows :— 

“419. Every appeal shall be made inthe form of a petition 
in writing presented by the Appellant or his pleader, and every 
such petition shall (unless'the Court to which it is presented other- 
wise directs) be accompanied by & copy of the judgment or order 
appenled against, and, in cases tried by a jury, a copy of the heads 
of the charge recorded under section 367. 

“420. Ifthe Appellant is in jail, he may present his petition of 
appeal and the copies accompanying the same to the officer-in- 
charge of the jail, who shall thereupon forward such petition and 
copies to the proper Appellate Court. 

421.—(1) On receiving the petition and copy under section 

“yn ,20, the Appellate Court shall peruse the same, and, 
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if it considers that there is no sufficient ground for interfering, it 
may dismiss the appeal summarily : 

* Provided that no appeal presented under section 419 shall: be 
dismissed unless the Appellant or his pleader has bad a reasonable 
opportunity of being heard in support of the same,’ 

" (a2) Before dismissing an appeal under this section, the 
Court may call for,the XEM of the case, but aid not be 
boung to do s0.» > ` 

“422. If is Appellate Court does not dirlo the appeal 
summarily, it shall cause notice to be given to the Appellant or his 
pleader, and to such officer as the Local Government may appoint 
in tbis behalf, of ‘the time and place at which such appeal will be 
heard, and shall, on the application of such officer, furnish bim with 
a copy of the grounds of appeal; and, in cases of appeals under 
section 417, the Appellate Court shall cause a like notice to be 
given to the accused. 

“ 423.—(1) The Appellate Court sball then send for the record 
of the case, if such record is not already in Court. “After perusing 
such record, and hearing the Appellant or his pleader, if he 
appears, and the Public Prosecutor, if he appears, and, in case of 
an appeal under section 417, the accused if he appears, the Court 
may, if it considers that there is no sufficient ground for interfering, 
dismiss the appeal, or may— 

“(a) in an appeal from an order of acquittal reverse such 
order and direct that further inquiry, be made, or that the accused 
be retried or committed for trial, as the case may be, or find him 
guilty and pass sentence on him according to law ; 

"(5) in an appeal from a conviction, (1) reverse the finding 

and sentence and acquit or discharge the accused, or order 
him to be retried by a Court of competent jurisdiction subordinate 
to such. Appellate Court or committed for trial, or (a) alter the 
finding, maintaining the sentence, or with or without altering the 
finding, ruduce the sentence, or (3) with or without such reduction 
and with or without altering the finding, alter the nature of 
the sentence, but, subject to the provisions of section 106, 
“sub-section (3), not 89 as to enbance the same; 
* (2) in an appeal fiom any other order, alter or reverse such 
order ; : 
~ "(d) make any anendment or any consequential or incidental 
order that may be just or proper. 


(a) Nothing herein contained shall authorise the Court to 
alter or reyerse the yerdict of a jury, unless it is of opinion that 
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such verdict is erroneous owing toa misdirection by the Judge, or 
to a misunderstanding on the fart of the jury of the law as laid 
down by him." 

‘The following facia are common to each of the four cases:— 
No order was passed for summary dismissal of the appeal under 
section 421(r); no notice was sent in terms of tection 42a to the 
Legal Remembrancer, who is ihe officer appoin:ei by the Local 
Government; the record was not sent for, as proviced by section 
423(1); in each case an advocate was present on behalf of the 
accusej, when the order was made by the High Court but none 
was present on behalf of the Crown. 

There were slight variations in the form of the orders In 
the case of two of the orders it was siated that the appeal was 
admitted, while a third order stated “ This appeal is allowed on 
the question of sentence only”; the fourth order is silent on this 
point. But all four orders are expressed as pronounced in exercise 
of the Court's criminal appellate jurisdiction. 

On becoming aware of what had been done, the Deputy 
Legal Remembrancer approached the Acting Cbief Justice 
(Sir Chara Chandra Ghose) on the matter, and on the 8th August 
1933, the latter passed an order in the following terms :— 


“This matter was mentioned before me on Thursday last by the 
Deputy Legal Remembrancer. J have no jurisdiction whatsoever 
to interfere with the orders of the Division Bench, As Mr. Justice 
Lort-Williams has written to me as Chief Justice that he would like 
to look into the matter further, I direct that the two learned Judges 
referred to on this page (Lort-Williams and McNair, JJ.) do forma 
Division Bench on Friday the 11th August at 4 P.M, when the 
Crown, if so advised, may mention the matter to the learned 
Judges. " 

Subsequently, the matter was mentioned before the two learned 
Judges named inthe above order, when the Advocate-General, 
on behalf of the Crown submitted that the orders inthe four 
petitions of appeal were made without jurisdiction in respect that 
they had been passed without notice to the Legal Remembrancer 
and without sending for the records, that they were therefore 
null and of no effect, and that the petitions should be disposed of 
according to law. Lort-Williams, J, passed one judgment in all 
four cases on the agth August 1933, and McNair, J., delivered a 
separate judgment on the 31st August 1933. Both of the learned 
Judges held that they could not review or alter their orders, 
except in regard to clerical errors within the meaning of section 
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369 of the Code, but they differed as to the existence of such errors 
in the orders in question, and no alteration or correction was made. 
In explanation and justification of the orders Lort-Williams, J., 
stated as follows :—* : 
“Tt is complained that as the appeals were admitted, the usual 
notices ougbt to have been given, and the appeal heard as provided 
jn sections 422 and 423 of the Criminal Procedure Code. In each 


of these orders as drawn up there are clerical errors, and the form - 


of the order is not in accordance with the Judgment which I gave. 
This was overlooked when the orders were signed—what I said was, 
that there was no recessity to send for the record, and then I 
proceeded to give reasons why the sentences ought to be modified. 
According to my recollection, nothing was said about admitting 
or dismissing the appeal, but the effect of the order was, that the 
appeal was dismissed summarily under section 421 of the Criminal 
Procedure Code, and the sentence was varied under the Court's 
revisional powerr, the proceedings having otherwise come to its 
knowledge witbin the meaning of section 439, Criminal Procedure 
Code. ° 

This kind of order is not the usual one of admission or rejection 
of the appeal, and doubt seems to have arisen in the^mind of the 
Bench Clerk, and in the cffice, about the correct form of the order. 
In future, the senior Judge of the Criminal Bench should be con- 
sulted, when any doubt or difficulty arises about the form of the 
judgment of the Court. 

A number of similar orders were made by the Criminal Bench 
over which I presided two years ago, and no complaint was made 
by the Crown or by anyone, This form of order is convenient 
and useful, and is intended to save unnecessary waste of time, 
labour and expense, which is a matter not to be lightly disregarded 
in these difficult days, Where the Court is satisfied that the convic- 
tion was Justified, but thinks that there may be grounds for reduc- 
tion of sentence, it will generally invite the Crown and the 
Appellant, or either of them, to furnish information in order to 
assist the Court to arrive at a decision, In &uch a case, the practice 
is to admit the apreal on the question of sentence only, though it 
is doubtful whether this procedure is strictly within the provisions 

.of tbe Code, But where the Court does not require any further 
information on the point, it would be merely-a waste of time, 
money and labour, to issue notices, and send for^?records, and 
summon parties whom the Court does not wish to hears 

* Seo Report In 98 C. W, N, as—K. J. R. 
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It must be remembered that the question of punishment is 
peculiarly a matter for the Court. In revision the Crown has no 
right to seek to influence the Court on this question unless invited 
by the Court to do so. The Deputy Legal Remembrancer must 
have overlooked this, when he complained to the Acting Chief 
Justice that he had a great deal to say upon the subject in connec- 
tion with the four sentences to which I have referred. The Court 


: always hears him with patience, but in revision neither party has any 


' 


right of audience, though no order must be made tothe prejudice 
of the accused, unless he bas had an opportunity of being heard. 
(Sections 439 and 440, Criminal Procedure Code). 

Iam satisfied that the Court bas jurisdiction to proceed as it 
did. Ifsuch procedure were not strictly within the provisions of 
the Code, provision for it ought to be made without delay. But in 
my opinion we have the power already. "Tbe powers of the Court 
in revision are almost unlimited. In particular it has all the powers 
conferred on a Court of Appeal by sections 423, 426, 427 and 428, 
Criminal Procedure Code. In an appeal under rection 423 the 
Court-has no-power to enhance the sentence, butit may do soin 
the exercise of its revisional poweis. If the Court has power to 
enhance the sentence in revision, surely it has power to modify or 
reduce it. The Court when hearing an appeal may alter the finding, 
and then under its revisional powers enbance the sentence. [See 
the case of re Bali Reddi (1). In the case of Hridoy Afonda) v. 
The King-Emperor (2), the accused had pleaded guilty to murder, 
and had been sentenced to transportation for life, and bad appeal- 
ed. The Court dismissed the appeal, because be had pleaded 
guilty, and the minimum sentence had been passed, butin exercise 
of its revisional powers, the Court altered the conviction to 
one under ection 304, I. P. C., and sentenced the appellant to 
seven years’ rigorous imprisonment." 

McNair, J. stated as follows— 


“The facts of each case and the orders made bave been referred 
to in detail by my learned brother, and it is unnecessary for me 
to analyse the exact procedure which was adopted, or the reasons 
which prompted us to make the orders. It may well be, as stated 
by my learned brother, that we intended to dismiss the-appeals 
and to deal with the question of sentence under our powers of 
revision. 


`ü) (1913) f. L. R. 37 Mad. 119. . 
. (2) (1918) aa C. W. N. XCI. * 
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The orders, as worded, purport to show that the appeals were 
admitted and the sentences reduced.” 

These observations of the learned Judges appear to show 
either a confusion of thought as to the provisions of the Code or 
an attempt to justify a practice which is inconsistent, with its 
provisions. The jurisdiction of the Court in these matters is 
statutory, and the Court, however admirable its intentions, is not 
entitled to go outside. these provisions and—in effect—to legislate 
for itself, - 

Chapter" "XXXI of the Code, as its title bears, is a complete 
code relating to appeals, ond the Appellate Court referred to 
includes other Courts than the High Court. Chapter XXXII, on 
the other hand, confers a special jurisdiction cn the’ High Court 
only as regards references and revision. 

On presentation of a petition of appeal in exercise of the 
statutory right conferred on the accused the Appellate Court is 
given a power of summary dismissal-by section 421, “if it considers 
that there is no sufficient ground for interfering," and their Lord- 
ships have difficulty in understanding the suggestion of Lort- 
Williams J., that the appeals could.have been summarily dismissed 
in the present case, tince each appeal asked for reduction of 
sentence, and the Appellate Ccurt took the view that there was 
sufficient ground for interfering with the sentences. The terms of 
the section equally exclude the possibility of partial summary 
dismissal, e. g., in so faras the conviction is appealed against. 
Failing summary dismissal, the provisions of section 422 and 423 
apply and, in their Lordships’ opinion, the provisions as to notices 
in section 422 and the provision asto sending for tl e record in 
section 433 are clearly peremptory, and there can be no room for 
revision at that stage. The words ‘admitted’ and ‘admission’ in 
reference to appeals which are not summarily dismissed, though 
not infrequently used in the Courts in India, do not appear to 
their Lordships to be happily chosen. From their ordinary mean 
ing they would imply that the appeal requires to be admitted at 
this stage, whereas the Appellate Court sre bound to deal with 
the appeal, and they can only do so when they have complied 
with the preliminary steps of giving the statutory notices under 
section 4233, and sending for the record, which will enable the 
Court to deal with the appeal in accordance with the provisions 
of section 423. The powers conferred on tke Appellate Court 
under section 423 appear to be as ample as the High Court would 
bave on revision under section 439, with the exception of the power 
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to enhance the sentence, and if the appeal is before a High Court, 
and it is thought ‘to be desirable, there is no reason why the accused 
should not be warned that, at the hearing on the petition, he may 
be called on to show cause why bis sentence should not be 
enhanced. <A similar course was taken in the case of Za re Bali 
Reddi, (1), which was referred to by Lort-Williams J., although 
the decision of the Madras' High Court on the main pojnt in 
that case has been doubted in the decision of this Board in 
Kishan Singh v. King Eswperor(a) In the other case referred 
to by the learned Judge, Hridoy Mondal v. King Emperor (3), 
the High Court first dismissed the appeal and thereafter exercised 
their power of revision. [Zs re Chundidya (4).] 

Their Lordships are therefore of opinion that the procedure 
of the High Court in the four appeals here in question was in 
violation of their statutory duty .in respect of their failure to 
comply with the provisions of section 422 as to notice to the 
Crown, and the provisions of section 423 as to sending for the 
record. 

Accordingly, their Lordships wil humbly advise His Majesty 
that the appeals should be allowed, and that it should be declared 
that, upon the true construction of the Criminal Procedure Code, 
the Appellate Court is not entitled to dismiss an appeal summarily 
in terms of section 42r unless the Court is satisfied that there is 
no sufficient ground for interfering in accordance with the relief 
sought in the appeal, and that where the appeal is not dismissed 
summarily, the Court is bound, in order to the disposal of the 
appeal, to comply with the provisions of section 422 as to notice, 
and with the provisions of section 423 as to sending for the record, 
if such record is not already in Court. In respect that the appell. 
ant does not desire any order with regard to the reduction of the 
sentences, no further order is necessary. 

Solicitor, India Office > Solicitors for the Appellant. 

Hardcastle Sanders & Co; Watkins and Hunter; Rawlins 
& Co: Solicitors for the Respondents, 


X. J. R Appeals allowed, 


(1) (1913) L L. R. 57 Mad, 119. 
- (a) (1928) L. R. 5$ I. A. ago. 

(3) (1918) 22 C. W. N. XCI. 

(4) (1934) L. R. 6a I. A. 26. 
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Present: Lord Tomlin, Lori Thankerton, Lord Russell of 
Killowen, Sir Lancelot Sanderson, Sir Shadi Lal, 


MAQBUL AHMAD AND OTHERS 
v. ' 
ONKAR PRATAP NARAIN SINGH AND OTHERS. 


{On ArPfAL FROM THE Hirom COURT or JUDICATURE 
AT. ALLAHABAD ] 


indian Limitation Act, (IX of 1908), sections 3, 4, 5 14; Article 181— 
Application for final mortgage decree fer sale—Exclusion of period spent in 
infructuous execution precesdings—Application presented im wrong Court on 
re-opening of that Court after wacation—Provisions of Limitation Act 
mandatory—Duty of Court to give effect to Act though nat pleaded—Relisf 
from operation of Act en ground of hardship or mistahe. 

There is a marked distinction in the scope and purpose of sections 4 and 14 
of the Indian Limitation Act. Whereas section 14 provides that in computing 
the prescribed period of limitation, certain periods shall be excluded, section 4 
has nothing to do with computing the prescribed period. What the section 
provides is that, where the period prescribed expires on a day when the Coert 
is closed, notwithstanding that fact, the application etc. may be made on the 
day that the Court re-opens; so that there is nothing in the section which alters 


the length of the prescribed period. The expression “on the day that the Court ` 


re-opens " In section 4 refers to the proper Court in which the application ' eto. 
ought to have been made. In other words, the benefit of section 4 can be claimed 


only when the application etc. is rade in the proper Court oa the day on which 


that Court re-opens : 

Basvanappa v. Krishnadas (1), disapproved. 

An application to obtain execution under a preliminary mortgage diei is not 
an application “for the same rellaf " (within the meaning of section 14, sub- 
sectlon (2), Limitation Act] asan application fora final mortgage decree for 
sale. Accordingly, in computing Ilmitation under Article 181 of tha Act for an 
application for the final decree, the applicant cannot exclude the period during 
which be was engaged in seeking execution under the preliminary decree. 


The Court has no discretion onder section 5 of the Limitation Act to extend 
the period of Hmitation prescribed by Article 181 for an application for a final 
mortgage decree for sale, the provisions of section 5 not being applicable to such 
an application. 


Section 3 of the Limitation Act, providing that “every sult &o. instituted 
after the prescribed period of limitation shall be dismissed, althodgh limitation 
has not been set up as a. defence’, is peremptory, and It is the duty of the Court 
to notice the Limitation Act and give effect to it, even though it is not referred 
to in the pleadings. 

In a matter which is governed by the Limitation Act (which in some limited 
respects gives the Court a statutory discretion), the Court has no general discre- 


(3) (1920) I. L. R. 45 Bom. 443, . 
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tion, outside the limits of the Act, to dispense with its provisions or to relieve a 
suitor from the opmation of the Act in a case of hardship or mistake. 

Judgment of the High Court, Allahabad zy 18 Indian Cases, 670; 27 All, L. 
J. 976), affirmed. 

Appeal No. 44 of 1932 from a decree of the High Court, 
Allahabad, dated the 6th May, 1929, affirming a decree of the 
Subordinate Judge of Basti, dated the 29th April, 1924. 

The appeal raised the question whether an application bythe - 
plaintiff in a mortgage suit for a final decree for sale was barred by 
limitation. The relevant dates and the facts of the case are set out 
in the judgment of the Board andin that of the High "Court 
reported in 118 Zndian Cases 670 and 27 AJ. L. J. 976, 

The learned Judges of the High Court pointed out (inter alia) 
that secticn 4 of the Limitation Act did not provide that the whole 


period of the long vacation should be excluded from the period 


fixed by the Act but laid down that ifon the date on which the 
period pretcribed for an ap plication expired the Court was clored 
the application could be preferred on the day the Court re-opened ; 
that on the other hand section 14 allowed tke exclusion of time 
spent in protecuting ansther application for the same relief and that 
this tims had to be excluded from the period of limitation, They 
held that after making all possible allowances under the Act the 
period of limitation had expired before the date of the due presenta- 
tion of the application for the preparation of the final decree. In 
the learned Judges’ opinion the provisions of section 4 of the 
Limitation Act were only available when the application was filed 
in the proper Court on the re-opening day. They pointed out that 
this was the view which had been consistently maintained by the 
Madras High Court in Mohidin Routher v. Nallagerumal Pillai (1); 
Ummathu v. Pathumma (2) and Govindasami v, Sami Padayachi (3) 
and had deen followei by the Allababad High Court in Mukunda- 
ram v. Ramraj (4). | 

They held further, dissenting from Basvanappa v. Krishnadas 
(5) that there was no question of equity in cases governed by the 
Limitation Act. 

In granting leave for appeal to the Privy Council, the High 
Court said ;— 

“This decision [viz. Basvanapga v. Krishnadas (5)], if correct, 
would establish the applicant’s case. Inasmuch ns there is a conflict 
therefore on this very question, it is in our opinion desirable that this 

(1) (1911) I. L. R. 96 Mad. 131. (a) (1921) I. L. R. 44 Mad. 817. 


(3) (1922) 43 Mad. L. J. 579. (4) (1916) 14 All. L. J. 310. 
(5) (1920) I. L. R. 45 Bom, 443. : 
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matter should proceed to the Privy Council, and that the equitable 
considerations which have been urged upon us and given weight to 
in the Bombay case should be considered and accepted or rejected 
by their Lordships of the Privy Council.” 

Abdul Majid for the Appellant. 

Dunne K. C. and Wallach for the Respondents, were not called 
on to argue. 

During the arguments reference was made to the cases above 
mentioned. 

Their Lordship» judgment was delivered by 


Lord Tomlin :—This is an appeal from a decree of the High 
Court of Judicature at Allahabad dated the 6th May, 1929, by 
which a decree dated the 2gth April, 1924, made by the Subordi- 
nate Judge at Basti was affirmed. The decree of the Subordinate 
Judge had dismissed the application of the decree-holder in a 
mortgage suit to have the preliminary decree in the suit made 
absolute. The present appeal is brought by representatives of the 
decree-holder since deceased, complaining of the decrees to which 
reference has been mide. 


The facts of the case are shortly these. A preliminary mort- 
gage decree was obtained on the 7th May, 1917, which was amended 
in some respects not material to be particularised on the 22nd 
May, 1917. 

There were a number of montgagors interested in different 
villages comprised in the mortgage, nnd some of them appealed 
to the High Court against the preliminary decree. There were 
in fact two such appeals, Oñńe appeal succeeded, with the result 
that certain villages were excluded from tke decree, and the suit 
of the mortgagee was dismissed as against those appellants, So far 
as they were concerned, that was the end of the matter. 


There was 2 second appeal, by which certain of the mortga- 
gors sought to exclude other villages from the decree, and that 
appeal failed. . 


The decrees of the High Court disposing of those appeals were 
made on the 7th June, 1920, ` 

-Aftor the decrees of the High Court dealing with the appeals 
in the way that has been indicated, the Cecree-holder proceeded 
to seek execution under the preliminary decree and between the 
23rd December, 1920, and the 8th November, 1921, he was occu- 
pied with those proceedings. It was held that he was not entitled 
to proceed by way of execution under the preliminary decree, and 
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that all he could do wasto take the proper steps to obtain a final 
decree in the suit. 

The Additional Subordinate Judge, before who&e Court the 
mortgage suit was instituted and by whom the preliminary decree 
had been made, was, after the making of the preliminary decree, 
abolished and his jurisdiction was transferred to the Subordinate 
Judge at Basti. 

Ata later stage another Additional Judge was appointed, with 
specified jurisdiction, and on the 2oth June, 1923, being the day 
after the end of the long vacation, the decree-holder, made an 
application for a final decree for sale.in the Court of the new 
Additional Subordinate Judge. His petition was returned to him ` 
on the 6th August, 1923, with an intimation that he had presented 
itin the wrong Court, that the Additional Subordinate Judge had 
no jurisdiction, and that the Court of the Subordinate Judge at Basti 
was the proper Court in which to proceed. 

Accordingly, on the day on which he got back his petition, 
he presented it in the Court of the Subordinate Judge at Basti. 
When that application came on it was objected to upon the 
ground that it was out of time and barred by Article 181 of the 
Limitation Act, three years since the 7th June, r92o, having 
expired. 

The decree-holder, however, sought to escape from that 
defence by alleging that he was entitled to the exclusion of three 
periods in computing the prescribed period. The first period was 
from the 23rd December, 1920, to the 8th November, rgar, 
while he was seeking execution under, the-preliminary decree which 
he contended, ought to be excluded in computing the prescribed 
period under the provisions of section r4 of the Limitation Act. 
The second period was from the aoth May, 1923, to the rgth June, 
1923, being the period of the long vacation, which he claimed 
should have been excluded under the provisions of section 4 of the 
Limitation Act. The third period was from the zoth June, 1923, 
to the 6th August, 1923, being the period between the date of 
the application to the Additional Subordinate Judge and the 
presentation of the petition to the Subordinate Judge. That he 
urged should be excluded by virtue of section 14 of the Limitation 
Act. ' 

The Courts inIndia have determined the matter against the 
appellants, the decree-holder’s representatives, holding, that the. 
period during which » execution proceedings were proceeding 
cannot be excluded from the calculation under section r4, and 
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that though the period from the oth June, 1923, to the 6th 
August, 1923, ought to be allowed no allowance should be made 
in respect of the period which represents the long vacation, namely 
from the aoth May, 1923, to the rgth June, 1923. The result was 
thet the application on the 6th August, 1923, was held to be ont of 
time and barred by Article 181. 

The appellants before their Lordships’ Board by their counsel 
have presented five propositions: firstly, that the period during 
which the execution proceedings were pending should be excluded; 
‘secondly, that the vacation period should be excluded: thirdly, 
that the period up to the 6th August, which has in fact been 
allowed to the decree-holder was properly allowed to him ; fourthly, 
that the application was in fact made to the proper Court on the 
aoth June, 1923, and that the Additional Subordinate Judge was 
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the proper Judge to deal with it; and, lastly, that the Court had ` 


a general judicial jurisdiction, outside the Limitation Act, to 
relieve a suitor from the provisions of the Act in a case where 
hardship is estab lished. | 

It will be convenient to' call attention to the provisions of 
. the relevant sections of tbe Limitation Act. They are sections 3, 
4 and 14(2). By section 3 it is provided: “Subject to the 
provisions contained in sections 4 to 25 inclusive, every suit 
instituted, appeal preferred and application made after the ‘period 
of limitation prescribed therefor by the first schedule, shall be 
dismissed, although limitation has not been set up as a defence.” 
Section 4 provides: ‘Where the period of limitation prescribed 
` for any suit, appeal or application, expires on a day when the 


Court is closed, the suit, appeal or application, may be instituted, . 


preferred or made on the day when the Court re-opens.” Section 
14 (a) provides, “In computing the period of limitation 
prescribed for any application, the time during which the applicant 
has been prosecuting with due diligence another civil proceeding, 
whether in a court of first instance or in a court of appeal, against 
the same party for the same relief; shallbe excluded where such 
proceeding is prosecuted in good faith in a court which, from 
defect of jurisdiction or other cause of a like nature, is unable 
to entertain it,” — ; 

If the appellants were entitled to succeed in regard to the 
first period, that is, from the 23rd December, 1920, to the 8th 
November, 1921, having regard to the length of that period, that 
would be sufficient for them. Their Lordships, however, are of 
opinion that the Courts in India were clearly right in the way 
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sees they dealt with the point.. It is impossible to say, apart from 
1935. -any other objection, that the application to obtain execution 
Maqbul Ahmad under the preliminary decreé was an application for the same 
relief as the application to the Court fora final mortgage decree 
for sale in the suit. 

yours That being so, itis not permissible, on the basis of section 14, 

e in computing the period of jae prescribed, to exclude that 
particular period. 

The second period is the cid of the long vacation. In 
regard to that matter, the appellants seem to their Lordships to 
be ina position which is in the nature of a dilemma. Itis to be 

. noted that there is a marked distinction in form between section 4 
and section 14. ‘The language employed in section 4 indicates 
that it has nothing to do with computing the prescribed period. 
What the section provides is that, where the period prescribed 
expires on a day when the Court is clcsed, notwithstanding that fact, 
the application may be made on the day that the Court reopens; 
so that there is nothing in the section which alters the length of 
the prescribed period ; whereas in section 14, and other rections 
ofa similar nature in the Act, the direction tegins with the words: 
“ In computing the periód of limitation prescribed for any applica- 
tion", certain periods shall be excluded. Jt therefore seems to 
their Lordships that, where there is ground for excluding certain 
periods under section 14, in ordet to ascertain what is the date of 
the expiration of the prescribed period, the days excluded from 
operating by way of limitation have to be added to what is primarily 
the prescribed period; that is to say, if the prescribed period is 
three years, and twenty days ought to be excluded in order to 
determine when the prescribed period expires, twenty days bave to 
be added to the three years, ahd the date of the expiration of the 
prescribed period is thus ascertained. 

That being *o, the appellants appear to be in this difficulty. 
They bave been allowed, and (as their Lordsbips think), properly 
allowed, the period from the soth June, 1923, to the 6th August, 
1923. At page 33 of the record, this psssage in tbe judgment 
ofthe High Court appears: “ Even, therefore, if the tbree years 
and forty-eight days are counted from that date, the time expired 
some time about the 25th July, 1933. That did not fall within — 
the long vacation. It therefore follows that the plaintiffs are not 
entitled to the benefit of section 4.” 

That view of the way to calculate the prescribed period 
seems to their Duis to be correct; bute ‘even if it were not 
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correct and it were necessary to turn to section 4, the language of 


section 4 is such that it seems to their Lordships to be impossible ` : A985. 
to apply it to a case like the present. What-it provides is that, Maqbol Abmad 


where the period of limitation prescribed expires on a day when M 
the Court is closed, the application may be made on the day when a er es 
the Court re-opens. In their Lordships' view that means the ed Tos siis 


proper Court in which the application ought to have been made — 
and, on that view of it, itis impossible to say that this application 
was made to the proper Court on the day on which that Court 
re-opened. Therefore, on either view of the case, the appellants 
necessarily fail in regard to that period. 
That would be enough to dispose of the appeal ‘but for the 
fact that two further points have been put before their Lordships: 
First that the application was in fact made to the proper Court on 
the aoth June; and that the Additional Subordinate Judge was 
the proper Judge. “The point does not appear to have been 
raised in the Courts in India. It was assumed, as a fact, 
that the Additional Subordinate Judge had no jurisdiction. 
There is no material before their Lordships upon which they could 
entertain the suggestion that ttey should interfere with-that finding 
and, in their view, that is a point which cannot be made here. 
Secondly, it was urged that there was some sort of judicial 
discretion which would enable the Court to relieve the appellants 
from the operation of the Limitation Act in acase of hardship eu 
and that this was a case of hardship, and in particular because it P 
was alleged that the decree-holder was in regard to the procee- 3 
dings which he took by way of execution in some way misled 
by some mistake in the form of the preliminary decree. It is 
enough to say that there is no authority to support the proposition 
contended for. In their Lordshipe opinion it is impossible to 
hold that, in a matter which is governed by Act, an Act which 
in some limited respects gives the Court a statutory discretion, 
there can be implied inthe Court, outside the limits of the Act, 
n generi] discretion to dispense with its provisions. It is to bs 
noted that this view is supported by the fact that section 3 of the 
Act is peremptory and that the duty of the Court is to notice the 
Act and give effect to it, even though it is not referred to in the 
pleadings. . f 
' Their Lordships only desire tọ add one other word, and it is 
this, that the decision which has been referred toin the case of 
Basvanappa v. Krishnalas Govandhamdsa Madiwale (1) cannot 
(1) (1920) I. L. R. 45 Bom. 443. E e eis : 
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in their view, be supported, having regard to the pannon of sec- 
tions 3, 4 and 14 of the Limitation Act. ~ 

As counsel for the appellants referred to sections of the Act 
and suggested that there was some discretion under that section 
which could be exercised by the Court in this case, it is right to 
may that in their Lordships’ view that seclion has no application ‘at 
all to the circumstances of this case. 

- In the result therefore, their Lordships are of opinion that the 
appeal should be dismissed, and théy will humbly advise His 
Majesty accordingly. - 

The costs of the appeal must be paid by the appellants. 

Francis & Harker i Solicitors for the Appellant. 

H. S. L. Polak & Co.: Solicitors for the Respondents, 


L, J. R Appeal dismissed, 


Present; Lord Tomiin, Lord Thankerton, Lord Russell of 
Billowen, Sir Lancelot Sanderson, and 
Sir Shadi Lal, 


H. HUNTER, LIQUIDATOR, BANK OF 
UPPER INDIA, LIMITED 


v. 
E RANI KANIZ ABID AND OTHEXB. 


[Ox APPEAL FROM THE Carey Court OY OUDE 
AT LuckNOW.] 


Prewinciad Insolurncy Act, (V of 1910)—Valid trust created by the insolvent 
prior to the insAveucy—F urisdictlon of receiver in insoloency to deal with 
property comprised in such irmii—Suit for administration of trust, the 

appropriate remedy. 

W bere, prior to bankruptcy, the insolvent executes a trust deed vesting his 
property in trustees for payment of his secured and unsecured creditors, and in 
proceedings instituted under section 53 of the Provincial Insolvency Act, 1920, 
the deed is upheld asa valid and effective deed of trust, the property comprised 
therein does not form pert of the insolvent’s estate and, consequently, does not 
vest in the recelver in insolvency. The Receiver Is not, therefore, oompetent to 
deal with such property fn any way or to administer it either on bebalfof the 


~ general body of creditors or in accordance with the terms of the trust deed. 


Where the Tecelvet in insolyency had taken possession of such assets and ren- 
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lized the rents and profits therefrom, the Privy Council, on appeal by a secured 
creditor (whose debt was included in the trust deed) quashed the orders of ths 
Courts Ih India passed on the Insolvency Side and, holding that the property did 
not fal! to be administered under the Provincial Insolvency Act, directed that, 
upon the creditor forthwith instituting a suit for the administration of the trast 
in the appropriate Court,’ the Insolvency Court do transfer to the Conrt of 
. administration the funds in the hands of the recelver in Insolvency. . 

Consoli lated Appeals Nos. 82 and 83 of 1933 from decrees of 
the Chief Court of Oudh, i . 

In view of- the opinion expressed by their Lordships on another 
aspect of the cas=:it become unnecessary tO argue the important 
question whether under the Provincial Insolvency Act, rg20, a 
secured creditor could be permitted to include in his proof interest 
on the mortgage accruing due after the date of the adjudication. 


The Chief Court of Oudh (Stuart C. J; and Raza J.) in their 
judgment dated the 15th October, 1929, held that there was in this 
matter a difference between the English law of bankruptcy and the 
Indian law as to insolvency and that though in England a secured 
creditor who had proved bis balance could not include in the 
balance aay interest which had accrued after the commencement of 
the bankruptcy, this was not the case in India, The learned judges 
considered that the restriction imposed by English practice did not 
exist under the Provincial Insolvency Act, and that section 47 of 
‘the. Act, placed the secured creditor in & position of special 

„privilege; [See Sharfuswanin v. H. Hunter (1)]. + 

On the aand December, 1930, the case again came up before 
another Division Bench of the Chief Court, composed of Hasan C. 7. 
and Pullan J. Dealing with the mortgagee’s claim, the learned 
judges. said that. section 48(2) of the Provincial Insolvency. Act 
refers to all debta which haye been proved! under the Act and that 
this must include the balance due to a, secured creditor „which has 
been proved under section 47(1); that in their opinion if such 
balance having been admitted as a proved debt includes'any sum of 
the nature of interest, that interest must be calculated at a rate not 
exceeding six per cent. per annum.without prejudice to the right of 
the creditor to receive out of the debtor’s estate any higher rate of 
interest to which -he me be entitled after all the debts proved have 
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Upper Indi ^ - - Die 


t. 


(1) 6 Oudh W.N. 983. -0 —- . - OP wack. Gs, e. ETAST 


+ 


375 ` 
P.C. 
1935. 
—. 
H. Hunter, Liquida- «+ 
toc 


Y. c 
Ran! Kanis Abid, 


276 


P.C. 


— 


1935. 
DAP 


H.-Hunter, Liquida- 
tor 


Vs. s 
Rani Kaniz Abid., 


February, 33, 


— — 


THE CALCUTTA LAW JOURNAL, (Vor, LXI 


S. Hyam for the Trustees, 


DeGruytker K. C. & Pringie for Rani Kaniz Abid (a creditor). 
W. Wallach for Pande Piare Lal (another creditor). 


Their Lcrdsbipe! judgment was celivered by 


Sir Lancelot Sanderson :—These are six consolidated appeals 
from decrees of the Chief Court of Oudb. Mr. H. Hunter, is the 
liquidator of the Bank of Upper India, Limited, Lucknow, which 
is in liquidation, and for the sake of brevity he is hereinafter 
referred to as “ the liquidator.” . The Bank appeals against a judg- 
ment and decree of tre Chief Court, dated the 22nd December, 
1930. 

Rani Kaniz Abid is the beneficial owner of certain decrees 
obtained in respect of promissory notes executed by Chaudri 
Shafiz-uz-zaman, hereinafter called the “ insolvent,” and she appeals 
against a decree of the Chief Court, dated the 15th of October, 
1939. : 

Chaudri Sharf-uz z1man is the son of the insolvent, and K. B. 
Shaikh Matin-uz-zaman, Mohammed Wasim, Chaudri Hyder 
Hussain, Chaudri Ehsan Hussain are the trustees of a deed of trust 
executed by the insolvent, and dated the 3oth January, 1912. They 
are hereinafter referred to as “ the trustees.” The above-mentioned 
Chaudri Sharfuzzaman and the trustees appeal against a decree of 
the Chief Court, dated the 4th August, 1930, and the said decree 
of the 22nd December, 1930 as well as the said decree of the 15th 
October, 1929. 


Pande Piare Lal is a creditor of the insolvent upon certain 
bonds in respect of which he obtained decrees. He supporta Rani 
Kaniz Abid in her appeal against the said decree of the Chief Court, 
dated the 15th October, 1939. 

The insolvent isthe Taluqdar of Bhilwal in the Bara Banki 
district ; he succeeded to the "Taluqa on the 19th September, 1907. 


Apparently by the end of r9g1z he had incurred considerable 
debts and on the goth January, 1912, he executed the above- 
mentioned deed of trust and appointed certain persons as trust:es 
of the whole of bis estates. Only three of the named trustees took 
up the trust. 


By the terms of the deed all the insolvent’s estates as specified 
in schedule A of the deed were conveyed to the trustees to be 
held in trust for the use and benefit of the insolvept's son 
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Sharf-uz zaman for the objecta and on the conditions thereinafter 
specified, 
Clauses 15, 16 and ar are material, and are as follows :—. 


Transfer of Estate. 


15. That the said trustees shall from the date of this indenture 
enter upon and take possession of all the estates and properties 
mentioned in Schedule (A) aforesaid and at once apply for and 
obtain mutation in their names in place of mine in all the Revenue 
Records and shall out of the rents and profits of the said estates 
and properties after deducting therefrom the cost of management, 
the Government Revenue and after public charges payable in 
respect thereof and the expenses of litigation, if any, incurred in 
instituting or defending suits in respect of the property aforesaid 
or in contesting liability for any debt and the necessary repairs of 
houses, maintenance of private roads and the improvements in 
respect cf the aforesaid properties’ such as sinking of wells; 
constructing of acqueducts and other improvements which the 
trustees may in their discretion consider necessary for the improve- 
ment and preservation and enhancement of rent of any land or 
lands in the aforesaid estates and properties, apply the balance to 
the payment cf monthly allowance of— 


I. Ra, 400 to me for my personal use and expenses which 
shall be payable to me during the natural term of my life, 


II. Ra, 200 to my aforesaid wife, Musammat Razi-un-nisa, 
during the term of her natural life for her personal use and expenses, 

III. Rs, roo for the education and bringing up of my aforesaid 
son Sharfuzzaman during the continuance: of the trust, But 
the Trustees shall be at liberty to spend- more money on the 
educational advancement of my aforesaid son either in India or 
abroad. r 

IV. Rs 80to my sister Musammat Zarif-un-nisa during the 
term of her natural life. 

V. Rs. soto Chaudhri Ebsan Husain, the son of my eldest 
sister deceased, during the term of his natural life. 

VI. Rs. so to Ali Haider and Ishtiaq Ahmad, the sons of 
my sister Musammat Manzur-un-nisa deceased, for the terms of 
their natural lives jointly or the survivor of them, and other petty 
allowances which the estate may be liable to pay ; and the balance 
to be applied towards the liquidation of my debts and liabilities 
chargeaole upon the estate as specified in Schedule (B) and 
others not so charged ss specified in Schedule (C) aforesaid in 
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the manner and the orderthe trustees may consider proper and 
beneficial to the estate. ^ 


AUTHORITY TO TRANSFER. 


16. That- the annual profits available for the payment 
of the aforesaid debts and liabiluies being insufficient, the 
trustees are h ereby empowered and given full authority to 
transfer the whole or part of any of the aforesaid estates and pro- 
perties by sale, mortgage, Zar-ipeshgi lease or otber beneficial 
lease of:the properties but in the exercise of their discretion 
in matter of sale of the aforesaid properties, regard may be had 
that Sikandarpore and. Sharifabad estates may be sold first and 
in case it be necessary to sell other properties for the purposé 
aforesaid, the fractional shares and Pattis of the Khanpur and 
Bhilwal estates may be next sold and in case the sale of the afore- 
said properties be not sufficient andthe trustees deem a further 


- sale necessary for the payment of debts, the Khanpur estate may 


then be sold and even .if this be not” sufficient then the remaining 
villages of Hasanpur estate may be sold. But in no case the 


` villages of Bhilwal and Subeha with their hamlets and appurtenances 


shall be sold. : 
NATURE OF EXPENSES AND ÍNVESTMENTS, 


21. That after payment and discharge of all debts and liabili- 
tieg, the trustees shall, if there are surplus profits, increase my 
montbly allowance from 4 to 6 hundred and that of my aforesaid 
wife from a to 3 hundred and the surplus if any after meeting the 
aforesaid expenses shall be accumulated to accrue for the benefit 
of my aforesaid son, his heir and, assign and it shall be lawful for 
the trustees to invest such surplus in Government Promissory 
Notes, Railway shares, debentures, village properties, house pro- 
perties at Lucknow or any other advantageous investments as the 
trustees may think fit — . 

Previously to the execution of the said deed the insolvent had 
executed four mortgages in favour of the sid Bank, which was 
shown as a secured creditor in schedule B of the said trust deed in 
respect, of the said mortgages. This schedule was described as 
"approximate debts to the extent. chargeable upon the estates and 
properties mentioned in schedule A.” 

The debt in respect. of which Pande Piare Lal claims to bea 
creditor of the insolvent was not included in the j of the 
trust deed... 

. The name of Rani Kaniz Abid does, not, appear. in | either of 


B 
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the schedules, but it was alleged that she had an interest 
in the debts standing in the names of Raja Bhagwan Bakhsh 
and Debi Lal Moolchand which appear in shedule C of the trust 
deed. 

Their Lordships are not in a position to express and do not 
express any opinion upon this last-mentioned allegation. 

A few months after the execution of the trust deed the 
insolvent succeeded in preventing the trustees from managing 
the estate, with the result that in proceedings instituted by the 
trustees under section r45 of the Code of Criminal Procedure, 
the Magistrate took possession of the properties under section 146 
of the said Code. 

The trustees then applied to the Court of the District Judge 
for their discharge and on the 12th August, 1912, the District Judge 
discharged the trustees, refused to appoint new trustees and held 
that the trust had become extinguished. The result was that the 


“insolvent resumed management cf the estate. 


In 1913, the aforesaid Bank went into liquidation and at a later 
date, viz, in 1917, Mr. Hunter was appointed liquidator. Shafiz- 
uz-Zaman was adjudicated an insolvent on the 27th January, 
1914: the Deputy Commissioner of Bara Banki was appointed 
receiver in the insolvency and he took possession of the properties 
covered by the deed of trust and other properties belonging to the 
insolvent.’ 

The trustees of the deed, while in possession of the estate, had 
executed a further mortgage on the above-mentioned properties in 
favour of the Bank to secure advances needed for the management 


` of the estate ; so that at the time of the adjudication of the insol- 


vent, there were five mortgages held by the Bank secured upon the 
estate of the insolvent 

On the aznd July, 1918, Sharf-uz-Zaman, the son of the insol- 
vent, instituted a suit in the Court of the Additional District Judge 
against the receiver in the insolvency, the insolvent, the liquidator 
and certain other parties praying for a declaration that the pro- 
perties which were the subject-matter of the suit, were comprised 


“inthe trust deed and.that the deed was binding on the defen 


dants. The District Judge dismissed the suit, but on appeal, the 
Judicial Commissioner's Court (1) held that the trust was a valid 
trust. The receiver in the insolvency then applied in the Insol- 
vency Court for an order to annul the deed of trust under section 


(1) (See Sharf-us-Zaman v. Sir Henry Stanyen ; 25 Oudh Cases 291 and 70 
Indian Cases 255—K. J. R.] 
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53 of the Provincial Insolvency Act, The result of the procee- 
dings thus initiated was that on the r4th April, 1924, the Court 
ofthe Judicial Commissioner on appeal teld (1) that the deed of 
trust was made in good faith and for valuable consideration and 
was rot voidable as against the receiver, That decision has been 
accepted by all the parties appearing before their Lordships as a 
final decision binding upon them, and this ‘appeal therefore, has to 
be decided upon the assumption that a valid trust was created by 
the deed of the 30th January, 1912, in respect of the properties 
specified therein. 

On the 8th August, 1924, tbe insolvent appointed the trustees 
who are parties to these appeals as trustees of the deed and 
the properties specified in the deed thereupon vested in the 
trustees. 

In 1921, the liidin on. Lehalf of the Bank, had instituted 
a suit on the above-mentioned five mortgages against the insolvent, 
the receiver in the insolvency and others. He obtained the 
usual preliminary mortgage decree on the 31st May, 1923 ; the 
decree absolute was made on the 11th March, 1924, and the total 
decretal amount was Rs. 16,59,929-13-6. 

In August, 1924, the new trustees applied to the District 
Judge’s Court for delivery of the insolvent's property comprised 
in the said trust. deed to them after removing it from the control 
of the receiver in insolvency. This application failed: the Judge 
apparently regarded the Court of Insolvency as a “de facto 
trustee” and decided that there was no necessity for "a Civil 
Court dealing with a trust to remove that trustee and make over 


. possession of the trust property to other trustees.” The trustees 


appealed, but the Chief Court, on the 3rd August, 1926, dismissed 
the appeal, and expressed the opinion that there was no necessity 
to award the trustees relief because the receiver had stated 
frankly and clearly that in distributing the assets of the estate 
he would take into full account anything wbich might be due 
under the trust after the liabilities of the trust had been satisfied. 

The learned Judges thought that the District Judge was 
well justified in exercising his discretion to refuse to accede 
to the prayer of the trustees, 

The learned Judges seem to have lost sight of the fact that 
the property comprisedio the trust deed was not the insolvent’s 
property, but was vested in the trustees, and that consequently, 


(1) (See Sharf-us-Zaman v. Deputy Commissioner, Barabanki, 79 Indian Cases 
888 ;,—K. J. R.] 
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it was not competent for. the receiver in insolvency to deal sm 
the said property in any way. 

At the instance of the- liquidator the consent of the onm: 
ment to the sale of the Taluqa was obtained, and.ir September, 
1926, the properties comprised: in the. mortgages were sold 
at suction. in pursuance. of the: mortgage decree, for 
Rav 13,49,216-15-6. n 

Taking into account a sum-for -poundage, the balance due to 


_ the Bank after the sale under the decree was Rs.3,24,227-14. 


On the rst August, 1927, the liquidator applied to the Judge of 
the Small Cause Court, sitting on the Insolvency side under section 
47 of the Provincial Insolvency Act (Act V of 1920), for permission 


_ to prove in the insolvency for the said balance, together with future 


interest at six per cent, per annum up to- the date of settlement; 
From that tims there were numerous’ proceedings initiated by 
one party or the other, and numerous orders made in respect 
thereof; their Lordships are of opinion that it'is not necessary 
to refer to them in detail.. - 

They were due to the fact that none of tlie- parties seems to 
have appreciated the position which was created as soon as it 
was finally decided that the trust deed of the 3oth January, 1912, 
was a valid. deed.and that the property comprised therein was 
not part of the insolvent's estate, but belonged to the trustees. 

These proceedings culminated in a judgment and decree of the 
District Judge, dated the 29th January, 1929, whereby he allowed 
an appeal from. the Judge of the Small Cause Court, sitting in bis 
insolvency jurisdiction, which had rejected the liquidator's Aper 
tion for permission to prove for the said balance. 


The District Judge held that the liquidator, under section 47 
of the Provincial Insolvency Act, was entitled to share in the 
money in the hands of the receiver and ‘he directed that the 
liquidator's claim for Rs. 3,24,227-14 be allowed to rank rateably 
with the claims of other creditors in the distribution of the assets 
in the hands of the receiver. 

Rani Kaniz -Abid appealed against the above-mentioned 
decree to the Chief Court which, on the rsth VIDENS. 1929, 
dismissed the &ppeal. 

This is the decree against which the said "Rani and the 
insolvent’s ton and the trustees have appealed to His Majesty 
in Council, 

The next judgment to which it is necenary to refer is dated 
the 4th August, 1930. There were.no less than four appeals before 
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the Chief Court for consideration and in the judgment it was 
stated that “the point now for decision is whether other creditors 
whose’ names are not included in the ‘trust deed executed by 
Chaudri Shafiz-udzaman onthe goth January, rgra, are entitled 
to share in the distribution of assets included in the trust deed. " 

` The Chief Court decided that all creditors who had a claim 
against the estate prior to the execution of the deed of the 3oth 


January, rgtz, had a right to share in the assets and they 
remanded the case to the Insolvency Court in order that the. 


Court should prepare for the use ofthe Chief Court under section 61 
of the Provincial Insolvency Act a complete list of all debts 
incurred by the‘insolvent prior to the date of the execution of the 


said deed whether they were due to persons named in the deed of. 


trust or persons who were not so named. 

This is the judgment of the 4th August, 1930, against which 
the son of the insolvent and ‘the trustees have appealed to His 
Majesty in Council, 

On the 22nd December, 1930, the matter came rur before 
the Chief Court. 

The said Court had then received the list of the debts incurred 
by the insolvent, in accordance with the Court's direction of the 
4th August, 1930, and certain objections which had been made 
to some of the items in the list. E 

The material part of the judgment is tbat which dealt with 
the objection which had been raised to the sum which the 
Insolvency Court had declared to be due to the Bank for dividend. 

Strange to say, this objection was taken by the trustees who, 
according to the judgment of the Chief Court, had the support of all 
the other creditors. 

‘It therefore appears that the trustees, instead ‘of supporting 
the interests of the Bank, their cestwi qwe frust were opposing 
its claim. It may be mentioned incidentally that even during 
the argument before the Board, the learned counsel for the 
trustees was inclined to resist the appeal of the Bank until his 
attention was drawn to what might be the result if his clients 
persisted in taking up such an attitude. 

The Chief Court came to the conclusion that section 48 (a) 
of the Provincial Insolvency Act applied to the claim of the Bank 
and accordingly they deleted from the list the amount stated 
therein to be due to the Bank, 

' The effect of the order of the Chief Court wasa diia 
of the appeal, inasmuch as it appeared to the Chief Court that the 
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above-mentioned decision was in accord with the view aken by 
the District Judge. 

This is the judgment and decree against which the Bank by 
the liquidator, the insolvent's son and the trustees have appealed 
to His Majesty in Council. i 

It was agreed during the argument before the Board 

that the money which remains in the receivers hands, consists 
entirely of the renta and profits of the property which was the 
subject-matter of the above-mentioned mortgages, and that 
“being so, their Lordships fail to understand how the pro- 
visions of sections 47 and 48 of the Provincial Insolvency 
Act are in any way material to the claim of the liquidator, 
or how the receiver in the insolvency had any right to deal 
with the said money. It is true that it was not until April, 
1924, that it was finally decided that the deed of trust dated 
the goth January, 19:2, was a valid deed, and that when 
the adjudication of the insolvent, was made in January, 1914, 
the receiver took possession of all the property which he com 
sidered to belong to the insolvent, which included the property 
covered by the mortgages, but the greater part of this unfortunate 
litigation, which has lasted for so many years, is due to the failure 
to recognise the true position when once it had been established 
that the deed of the 3oth January, 1912, was a valid and effective 
deed of trust. By that deed, the insolyent’s interest in the 
mortgaged properties became vested in the trustees to be held and 
administered by them on the trusts mentioned in the deed, which 
trusts included the payment of certain anes ‘creditors, ons of 
whom was the Bank. 

After the execution of the said trust deed the insolvent had 
no interest in the properties covered by the mortgages and com 
sequently the said properties never vested in the receiver in 
insolvency and were not subject to be administered by him on 
behalf of the general body of creditors, Nor had the receiver in 
insolvency any right to administer the assets in accordance with 
the terms of the trust, as seems to have been the view at one period 
of this litigation ; such a proposition is altogether untenable. 

It. is therefore obvious that the three decrees against which 
the appeals are directed must be set aside, and this will involve the 
getting aside of other decrees and orders to which their Lordships 
will presently refer. 

It remains to be considered what is the proper course to 
adopt in. order that the rights of the parties may. be duly deter 
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P.C. mined and ‘that this litigation should be brought toa conclusion. 


1995. With this end in view, theit Lordsbips are of opinion that the decla- 
H. Hunter, Liquida ration and order hereinafter set-out should be made, 
T In view of the fact.tbat the judgment deals only with 
‘Reni Kaniz Abid. the-rights of the parties before the Board they desire to make it 
Str Lancelot clear that the declaration is not intended in any way to prejudice 
Sanderson, the rights of the persons specified in clause fifleen of the trust deed 
par as being entitled to monthly allowances, 

"Their Lordships are rot aware what is the position with 
regard to this matter, and express no opinion in respect thereof, 
but:they make the above-mentioned reference to it in case it may 
be. necessary for the Court which administers the trast, to deal with 
this matter. : . 

Their Lordships are of opinion— - 

I. That oa declaration should be made tbat having regard to 
the validity of the trust deed of the 30th January, 1912, and 
in the events which have happéned, the rents and profits received 
.by, the receiver from the trust properties since the date of the 

j adjudication of insolvency (A) are held by bim as trustee for the 
trustees of the said deed and accordingly are subject tp the 
provisions of. the trust deed and in particular to the provisions 
of clause fifteen thereof, and (B) do not form _ part of the estaje - 
of the insolvent and accordingly do not fall to be administered 
under the Provincial Insolvency Act. - 


II. That the orders and decrees .set forth in the -schedule 
attached to this judgment should be set aside, except in so far as 
they deal with costs. ; ] 

HI. That upon the Hquidator undertaking forthwith to 
-institute a sult for the administration of the trust in the appropriate 
Court in India having jurisdiction in that behalf and to apply to 
the Insolvency Court for a transfer to:the Court of administration 
of the "funds in the hands of the receiver and for.the necessary 
accounts if any no further order on these appeals should be made 
ami they vill ee advise His Majesty accordingly. 


; - SCHEDULE. 
14th December, 1927 ... Order of Small Cause Court Lucknow. 
17th April, 1928 .. Order of District Court Lucknow, 
18th May, r928 a» " Orders of District Court Lucknow. 


rth November, 1928 — ... Order of Small Cause Court Lucknow. 
‘goth December, 1928 — ... "Orders of Chief Court'of Oudb, 
agth January, 1929 ns ` Order of District Court Lucknow, 
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aand April, 1929 .. Order of Small Caure Court Lucknow. 
"15th October, 1929 - Decrees of Chief Court of Ough. 

and January, 1930 .. Degrees of District Court Lucknow. 
4th August, 1930 .. Orders of Chief Court of Oudh. 

4th November, 1930 — ... Order of Small Cause Court Lucknow. 


a2nd December, 1930 .., Decrees of Chief Court of Oudh. 

Solicitor, India Office: Solicitor for “Pande Piare Lal (another 
creditor). e 

Nehra & Co.: Solicitora for the trustees, 

Watkins & Hunter: ‘Solicitors for Rani Kaniz Abid, 

James Gray & Sons: Solicitors for the liquidator of the Bank 
of Upper India. 


Present: Lord Thanherton, Sir Lancelot. Sanderson 
$ and Sir Shadi Lal. 
PATEL CHHOTABHAI 
* | ` t. 
JNAN CHANDRA BASAK. 


[Ox ArPzaL FROM THE HIGH COURT OF JUDICA'URE 
AT ALLAHABAD.] 


Charitable and Religious Trusts Act, (XIV of 1910)— Trust for a publie purpose 
of a religious or charitable nature— Essentials of. 


On the question whether there was a legal and valid trost so as to come within 
the purview of the Charitable and Religious Trusts Act, XIV of 1620 1 


Held, that in order that such a trust may be valid and enforceable according 
to law, certaln material matters must be ascertalnable. In the first place, itis 
material to ascertain the author or authors of the alleged: trust.. Next, the 
intention to create a trust must be indicated ‘by words or acts with. reasonable 
certaloty. The purpose of the trust, the-trust property, and the penefjciarics 
must be indicated and ln«such a way that tbe trust conld be administered by the 
Court if the occasion arose. ` 

Held, oo a consideration of the facis and upon the trpe .constrpotion of "the 
material documents, that there was not a valid logal tinst In respect of the sult 
Properties. s 

‘Held, further, -assuming such a trust was ‘created, ít was not for a public 
purpose of a religions or charitable nature within the meaning of Act- XIV of 
1920 


Appéal No. 7o of 1932. from a decree of the ‘High Court, 
Allahabad, dated the rsth June 1929, affirming the decree dated 
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the 3oth November, 1926 of the Additional Subordinate Judge, 
Benares. 


The material facts of the case are fully set out in the judgment 
of the Board. The question for determination was whether the 
property in suit was trust property of the nature specified in the 
Charitable and Religious Trusts Act, 1920. 

Upjohn, K. C., DeGruytier, E. C., J. M. Parikh aad B.B. Lal 
for the Appellants. ; 

The Respondents did not ivan at the Hearing 


During the arguments reference was made to the following cases 
onthe question whether there was valid trust within the Act of 
1920: 

Hunter y. Attorney-General (1); Dunn v. Byrne (2); In re 
Davidson (3); Ranchordhas v. Parvatibai (4). 


Their Lordships’ judgment was delivered by 


Sir Lancelot Sanderson :—This is an appeal against a decree 
of the High Court of Allahabad dated the rath June 1929 which 
affirmed a decree of the Additional Subordinate Judge at Benares 
dated the 3oth November, 1926. 


The litigation relates to a dispute between the plaintiffs and 
the added defendants on the one Wand.and the first three 
defendants on the other, with regard to certain property. mentioned 
in the schedule to the plaint. All tbe parties are followers of 
the Radha Swami religion and the questions relating to the said 
property involve the consideration of the doctrines tenets and 
principles of that religion, which are of vital importance to them 
and ere of great interest to any student of theology. 

The suit was. brought -by the plaintifs (one of hom, Yit, 
Patel Chota Bhai has died since the initiation of the suit) who 
alleged that they were followers of the true faith of the said 
religion against Jnan Chandra Basak, Anand Sarup and the 
Radha Swami Satsang Sabha, a registered body through its 
secretary, Mr. Nihal Chand, for a declaratory decree to he 
following effect :— 


` (1}="'(a) That the sc-called Radha Swami Trust administeri 
the properties shown in the schedule marked A is not, in iy a legal 


(1) [1899] A. C. 309. 
(2) [1912] A. C. 407. 

(9) [1909].1 Ch. 567. em s 
(4) (1899) I. L, R. 23 Bom, 725. 
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and valid: trust, nor a the kind or` nature alleged k the 
defendanta. 


(6) That the said trust, if any, is not.a trust created or existing 


for public purpose of a charitable or religious nature or one to 


which the provisions of Act XIV of 1920 apply. 

(c) That the defendant No. r or No. a or any follower or 
followers of defendant No, a represented by- defendant No. 3, 
individually or collectively possess no interest in the alleged trust or 
in the properties administered by it or inthe affairs of the Satsang 
and its branches attached to the padhe Swami Central Administra- 
tive Council. 

* (II) To grant such further relief as the Court may om fit and 
proper, ” 

These defendants were - alleged by the plaintifs to be 
dissentients from the true faith, and that the and defendant, 
Anand Sarup Sabib, had been set up as the “ Sant Sat Garu” 
by these defendants and other persons acting: with them. 
Subsequently, certain other persons were added as defendants 
to the suit, one of whom, viz, Gurmouj Saran a#as Moti Ram, 
afterwards became a plaintiff, and the added gelondeals are now 
respondents 4 to 9. ` 

One of the added defendants, viz., Sahib "Madho Prasad, is 
alleged by the plaintiffs to be the recognised’ Sant Sat Guru of 
the true faith of the said religion. As already stated, the added 
defendants supported the case of the plaintiffs. 

The Subordinate Judge dismissed the suit with costs. 

The plaintiffs appealed to the High Court whicb, onthe rath 
June, 1929, dismissed the appeal with costs, hence this appeal by 
the plaintiffs to His Majesty in Council, 

The defendant respondents did not'file any case in reply to 
the plaintiffs’ appeal; consequently their Lordships have not had 
the advantage of hearing any argument on their behalf, but the 


learned Counsel who appeared for the plaintiff appellants, have. 


drawn their Lordships’ attention very carefully and fully to the 
material documents and evidence in the suit, and to the contentions 
set up by the defendants in the Courts in India. 


. The suit was instituted in consequence of the following matters, 

In September, 1923, ]nan Chandra Basak the first defendant 
presented an application in the Court of the District Judge of 
Agra against Gurmouj Saran, described as the Trustee and Secretary, 
Radha Swami Trust, Allahabad and Madhav Prasad Sinha Sahib, 
described as Trustee of the Radha Swami Trust. 
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The app lication purported to. be.made under section 3 of the 
Charitable and Religious Trusts Act, 1920 (Act XIV of 1920) 
which provides as follows :—- 

* Save as hereinaítef provided in this Act, any person having ab 
interest in any express or constrüctive trust created or existing for a 
public purpose of a charitable -or religious nature may apply by 
petition to the Court within the local limits- of whose jurisdiotion 
any substantial part of the subject-matter of the trust is &ituate to 
obtain an order embodying all or any of the following directions, 
namely :— 

(1) directing the trustee to furnish the petitioner through 
the Court with particulars as tb the nature and objects of the 
trust, and of the’ value, condition, management and application 
of the: subject-matter of the trust, and of the income belonging 
theretó, or às to any of these matters ; and 

(2) directing that the accounts cf tbe trust shall be examined 
and audited : 

Provided that no person shall apply for any such direction in 
respect of accounts relating to a period more than three years prior 
to the date of the petition” -s 

The material parts of the petition are as follows :=—- 

"r, That there is in existence a charitable and’ religious Trust, 
known as the ‘Radha Swami Tras’, which was formed in 1604 by 
the Radba Swami Centtal Administrative Council, a body elected 
in 1902 by the votes of the members of the Radba Swami Faith, 
for the collection, preservation and administration of properties, 
movable and immovable, that had till then been dedicated or might 
thereafter be dedicated to Radha Swami Dayal or that might be 
acquired for a present to Radha Swami Satsang, 

3. That the immovable properties vested in the seid Trust 
include the Holy Samadhs of the past Sant Sat Gurus, f. ¢., the 
Leaders of the Radha Swami Faith and other places of worsbip 


. held sacred by the Radha Swami community and propérties dedi- 


cated to, ór acquired with monies presented to, Radha Swami Dayal 
in the form of ‘bhents’ and other contributions by the members of 
the Radha Swami community. i 


4. That thé applicant is a person having an interest in the sald 
Trust in the following ways :— 

(a) That he isa follower of the Radha Swami Faith for over 
thirtythree years and that fora long time, both before and after 
the creation of the said Trust, he has contributed his humble mite 
towards the properties and funds mide over to, and administered 


Vor. LXI.] Privy CoUNClL  - 

by, the said Trust and that he has all along been in the enjoyment 

. Of his right of access for religious purposes to all the Holy Samadhs 
and other places held sacred by the members of the Radha Swami 
community and administered by the said Trust as part of the Trust 
property. 

(4) That the applicant made a ‘bhent’ (present) of Rs, 2,000 
about the year 1903 and in lieu thereof was granted a life allowancé 
of Rs. 5 per mensem which the applicant has since then becn 
receiving from the said Trust." 

The applicant prayed that the Court ionli order that the said 
persons mentioned in the petition should furnish the information 
tberein asked for as to immovable properties, cash balances, value 
of the alleged trust property and many other matters. 

It was alleged that tbis application gavs great offence to the 
followers of the true faith and thereupon three of such followers 
(two of whom were subsequently plaintiffs in the suit), submitted 
to the Court that thera was no legal and valid trust, that the 
provisions of Act XIV of 1920 did not apply and that the peti- 
tioners had no interest in the matters referred to and they under- 
took to file a suit in accordance with the provisions of section 5 

- (3) of the said Act. 

The District Judge accordingly, by his order on the aoth 
December, 1923, stayed the proceedings, and the suit was filed on 
the ryth March, 1924. - 

The main question in the appeal is whether there is a valid 
legal trust in respect of the properties mentioned in the schedule 
attached to the plaint, known as the “Radha Swami Trust” as 
alleged by the contesting defendants. They alleged that there 
was a trust for a public purpos» of a charitable and religious nature. 
Both the Courts in India decided the question in favour of the 
contesting defendants. ` 

In order to appreciate the contentions which have been urged 
by the respective parties during the litigation with regard to this 
question, it is necessary in their Lordships’ opinion to refer shortly- 
to the foundation and nature of the religion, its tenets and doctrines, 
the position ‘of the Sant Sat Guru, and the manner in which the 

properties which are said to: be the subject of the iege trust, 


were acquired. 

It is common ground that the faith or religion was founded in 
the year 1861 by Swami Shiv Dayal ; he departed from this world, 
to use the expression of his followers, in 1878. All parsons, whether 
Hindus, Mohammadans, Parsis, or Christians can be initiated into 
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P; C. this religion provided they are found to be fit and suitable by the 
1935, spiritual head or “Guru,” and when initiated, they are called “Sat 

Patel Chhotabhai Sangis.” 
Joan Ci Vi musk. The object of the religion is to attain true and perfect salvation 


by the liberation of the spirit from the bondage of mind and matter, 
: which can only be achieved oy following the practices prescribed 
desee by the religion. 

The founder was the first "Sant Sat Guru.” After his depar- 
ture from this world one called “Huzur” was the second "Sant Sat 
Guru” ; he acted from 1878 until 1898, when he, too, departed 
from this world. Then one called “Maharaj Sahib” became “Sint 
Sat Guru" until 1907. Both parties recognise the above-named 
three persons as “Sant Sat Gurus” 

The doctrines and tenets of the religion depend upon the 
writings and teachings of these three persons, and there is no dis- 
pute between the parties as to them. Both parties regard them as 
authoritative and binding upon the Sat Sangis: they do not, how- 
ever, agree as to the position of the “Sant Sat Guru” in relation to 
the Radha Swami Faith. — 

Asregards this last-mentioned matter, the plaintiffs hold that 
the spiritual leader of their religion for the time being, known as 
the “Sant Sat Guru" is the incarnation of the Supreme Being in 
human form. 

On the other hand, the contesting defendants say that the 
“Sant Sat Guru" is the representative of and is in communion 
with the Supreme Being, but they do not accept the plaintiffs’ 
contention that the Supreme Being i$ incarnate inthe “Sant Sat 
Guru.” - LE 

The learned Subordinate Judge, after hearing the evidence, 
came to the conclusion that the “Sant Sat Guru” may be described 
as “a person who has risen to such height spiritually that the 
Supreme Being sends a ray or current from his own to him that he 
may accomplish His mission under His impulse.” 

The learned Judge said that as an issue had been raised upon 
this matter he had to deal with it, otherwise he would have refrained 
from saying anything on this point, , 

Fortunately, their Lordships do not find it necessary to expresa 
any opinion in respect of this issue, inasmuch as the appeal falls 
to be decided upon grounds which are independent of the above- 
mentioned issue and are sufficient forthe disposal of the appeal 
whichever view of the above-mentioned question is taken. 

The following passages illustrate the teachings and doctrines 


Str Lancelot 
Sanderson 


Vor. LXI.] PRIVY COUNCIL - 


as to the relations between the “Sant Sat Guru" and the initiated ; 
they have been accepted by both parties as Supreme and uncom 
trollable niandates— 

“Serve the Sat Guru with your heart, body and riches and con- 
sider him as Sat Purush.” 

The service performed by means of money is that “it may be 
utilised in the services of the Spiritual Guide,” 

“Worship the Guru every moment, no other deity is equal to 
bim." 


“Those who slavishly follow the Shariyat (creed of law) always 


remain tied to the world. They will never find access to Durbar 
of the Supreme Being. But those who serve the Sat Guru of the 
time with body, and mind and wealth, will secure entrance to the 
presence of the Supreme Being, The Sat Guru Himself is the 
Supreme Being; to serve him is to serve the Supreme Being. 
Those who seek the Supreme Being ignoring the Sant Sat Guru 
will never find the Supreme Being. Those who are engaged in 
service of the Sat Guru have actually met with the Supreme Being. 
When their eyes open, they will see it (i. €, that the Sant Sat Guru 
is the Supreme Being Himself) and until their eyes open fully they 
should, relying on the word of Sant Sat Guru, continue in His 
service, go on attending Satsang and continue increasing their 
Faith in and love fur the ‘charans’ of Sant Sat Guru, One day the 
whule secret will be revealed to them.” 


“Any one cesirous of reacbing the Supreme Being must search 
fora Sant Sat Guru (incarnation of the Supreme Being) or a Sadh 
Guru (one who has reached the top of the second grand division) 
and invoke His help, and receiv3 iostractions from one of 
these Supreme Guides, as to the manner of his devotion and 
procedure. 

A Sant Sat Guru is He who has either descended directly from 
the Highest Division or reached that quarter by practice of Surat 
Shabd Yoga under the immediate direction of the former. 

The first personage or the Supreme Father and sole master is 
a vast and bounuless Ocean of Spirit and Love and Joy from whom 
the Original Spirit or word current emanated. The second per 
sonage or the Supreme Mother is the Original Spirit and Sound 
Current, the prime mover, creator, nourisher and suppor.er of the 
whole creation. It is the connecting link between the Supreme 
Father and the son or disciple, and leads the way and helps the son 
in returning to the Father's Highest Mansion. 

The third the Supreme son or Sant Sat Guru is the Represer- 
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Pa C. tative of the Supreme Father in human form on this earth. This 
. 1935 incarnation of the Supreme Father or His Special and Beloved 


Fatel Chhotabhat ON Sant Sat Guru appears now-and then in this world for the 
purpose of saving spirits from going down to the lower regions and 
raising them tothe higher spheres, and finally to the Mansion of 
Cyr pin the Supreme Father. The fourth, the disciple, the son or human - 
—— being is a ray or drop descended from the Supreme Sun or Bound- 
less Ocean of Spirit, Love and Joy, but his attention having been 
diverted by mind and matter towards the material creation down 
below, he has lost all knowledge of the Supreme Father and His 
Highest Mansion, and cannot now return to His Holy Abode 
without the help externaly of Supreme Father or His Special and 
Beloved Son assuming human form of a Sant Sat Guru, and in 
ternally, of the Supreme Mother or the connecting Spirit and 
Sound Current between the Supreme Father and the disciple or son 
who illumines the heart of a sincere lover and devotee and sheds 
grace and mercy upon him." 

There are many other extracts to.which their Lordshipe' atten- 
tion was directed ; they are to much the same effect and it is not 
necessary to refer to them in detail. 

'The properties, which are the subject-matter of the suit, were 
acquired with monies presented to the “Sant Sat Guru" in the 
form of “bhents” or other contributions by the followers of the 
Radha Swami Faith, and one of the points strongly relied upon 
by the plaintiff appeilants is that, having regard to the spiritual 
position of the "Sant Sat Guru," whether he is regarded as the 
incarnation of the Supreme Being in human form, or asone of 
such spiritual height as to be in communion with the Supreme 
Being and to be his Representative on earth, it is almost incon- 

` ceivable that the followers of the Faith when making their gifts 

to the “Sant Sat Guru,” intended to create a “trust” within the 
meaning of Act XIV of 1920, of which they, the donors and 
worshippers should be the beneficiaries, 

It is necessary now to refer to certain material facts, 

In 1902, while Maharaj was the “Sant Sat Guru,” a council was 
formed, called the Central Council Radha Swami Satsang. In the 
notice issued to the followers of the Faith calling a meeting to form 
the Council, it was stated that— ` 

- “We have repeatedly received the news which show that some 
of the Satsangis take such proceedings and are of such character 
as cause interference with the proceedings of Radha Swami Satsang 
and itis apprehended that by formation of different parties, the 
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real object of Radha Swami Mat that all the persons should make 
and render tervice to Radha'Swami Dayal may be lost, 

"The object of establishing the Sabha is not to offer any kind 
of obstruction to the devotion, Sewa (service) and Supremacy of 


the Sant Sat Guru wkenever in future He manifests Himself At- 
that time this Sahba will only help Him in the management of — 


the Satsang and His orders will have priority in respect of all the 
matters and He will be treated a Nijputra or successor of Radha 

Swami. In every matter He shall have ful and unquestionable 
power.” 

The document declaring the constitutional powers of the 
Central Council appears to have come into being in June, 1904, 
and the material passages are as follows :— 

“1, The constitutional powers of the Central Council Radha 
Swami Satsang which was established in the.year 1902 by a majority 
of votes.of the members of the Radha Swami Faith are as below :— 

(a) To regulate the conduct of business pertaining to the Radha 
Swami Satsang and its branches and of the followers of the Radha 
Swami religion. 

' (è) To collect, preserve and administer the properties, movable 
&nd immovable that have been or may hereafter be dedicated to 
Radha Swami Dayal or that may be acquired for cr presented 
to the Radha Swami Satsang fur the furtherance of the objects of 
the Satsang. : 

(c) To do the above and all such other things as are incidental 
or conducive to the attainment of the above objects in accordance 
with the directions of the Sant Sat Guru for the time being, if any, 
who is recognised asthe representative of the Supreme Creator, 
Radha Swami Dayal, and whose mandates shall be paramount and 
absolute in all the matters referred to above. 

9. All property of Radha Swami Satsang and its branches both 
movable and immovable which exists at present or may hereafter be 
presented to Radha Swami Dayal or be otherwise acquired, will, 
for the maintenance and advancement of the objects of the Satsang, 
be vested in a body of trustees designated the ‘Radha Swami 
Trust.’ ^ 

22. The Radha Swami Trust shall prescribe rules for the proper 
care and custodyjof the movable and immovable property belonging 
to the Satsang and its branches and for the proper maintenance of 
accounts. i 

25. 'The Trust shall be revocable at the discretion of the 
Council and- the Trustees shall hold their office at its pleasure, 
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27. Allimmovable property as soon as acquired-by Satsang, 
either as a present or offering, shall be conveyed in the name of the 
Radha Swami Trust.” 

In October, 1904, what was cailed a “Trust Deed” was 
executed by certain members of the Central Council. The 
executants included the then “Sant Sat Guru,” “ Mabaraj,” 
who used his own name, vin, Brabm Shankar Misra, Madho 
Prasad, the “Sant Sat Guru" recognised by, the plaintifs and 
their party after the death of “ Maharaj,” and Kamta Prasad 
Sinha, who was the frst “Guru” adopted by the alleged 
dissenters, namely the party, to which the contesting defendants 
belong. 

The objects of the “ Trust” as stated in the deed were as 
follows :— 


OBJECTS OY THE TRUST. 


“The Trustees named above or those that may be appointed 
hereafter to succeed them, all of whom will hereafter be called 
‘trustees,’ shall collect, preserve, administer, and if necessary, 
alienate the properties, movable or immovable, that have been or 
may hereafter be deJicated to the Supreme Being, Radha Swami 
Dayal, or that may be acquired for or presented to the Radha 
Swami Satsang and its branches, in accordance with such directions 
as may, from time to time, be issued in this ‘bebalf by the said 
Council or the Sant Sat Guru for the time being, if any, who is 
recognised as the representative of the Supreme Being Radha Swami 
Dayal, and as such is the sole master of all movable and immovable 
properties of the aforesaid Satsang, provided that Samadhs and 
places of public worship of the Radha Swami Satsang shall at no 
time be alienated. ” 

A similar clause appears ina later deed, vie, the and January, 

1920. 
By a clause relating to Byelawa, it was provided that— 


Bvz-Laws or THE TRUST, 


“r, Irrespective of what is prescribed by the following rules, all 
mandates of the Sant Sat Guru of the time regarding the’ disposal 
of the movable and immuvable properties of the Satsang and its 
branches or other matters connected with the Trust, shall be carried 
out by the trustees, i 

2. The Trust shall be revocable at the discretion of the Council 
and the trustees shall hold their office at its pleasure. . 

4. All immovable prop érties, as soon as acquired by the afore- 
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said Satsang either as present or offerings or by purchase, or 
otherwise, shall be forthwith conveyed in the name of the trustees. ” 

There was attached to the deed a specification of the properties 
alleged to be held in trust. 

In April, 1907, certain “loan rules” were issuei by the 
Central Council ; it was stated that in order to obviate the serious 
difficulties, hardsbips and loss which Sat Sangis have often to 
undergo in obtaining loans, and to afford them all reasonable 
facilities, the rules were sanctioned for the grant of loans to 


^ them. 


` These rules provided for the carrying on a sort of banking 
business, whereby loans were to bs made at interest either on 
security or guarantee: an object which is hardly consistent with 
the alleged trust being of a religious or charitable nature. 

In 4907, “ Maharaj” the third “ Sant Sat Guru" died. It 
was alleged by- the plaintiff appellants that before he died 
he bad indicated, as to his successor, that the divine current was 
in female form in bis own sister, who was known as Buaji Sahiba ; 
but he declared that she would not publicly hold or preside at 
Satsang, as she wasa pardanasbin lady,ani that, during her 
lifetime, the Satsang would be conducted in accordance with her 
directions and orders under the presidency of Rai Sahib Madho 
lrasad Sinha Sabio, known as Bapuji Maharaj (respondent 
No. 4), who would succeed her, and that the followers of the true 
faitb, in accordance with the tenets thereof, acted upon this decla- 
ration and accepted the lady as the next Sant Sat Guru accordingly. 

In 1910, some Sat Sangis followed the lead of Kamta Prasad 
Sinha and he became the “Sant Sat Guru” of the so-called 
dissentient party, who formed themselves into & ,body called 
the Radha Swami Satsang Sabha at Agra, which body was the 
third defendant in the suit ; subsequently, Anand Sarup, the second 
defendant became the “ Guru ” of that party. 

In 19:3, Buaji Sahiba died and Madho Prasad was accepted 
by the plaintiff appellants’ party as the true and only “ Sant Sat 
Guru. ” 

Both the Courts in India held that the deed of October 
1904, cannot be treated as a title deed creating a legal trust, 
and their Lordships agree with them in this respect, 

The High Court, however, consilered that it was to be 
regarded as a -document containing admissions in unmistakable 
terms as to the character and nature of the properties therein 
referred to, and the High Court’s conclusion was as follows 1— 
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“ We think that the statements contained in this deed coupled 
with those contained -in the notices and the circulars as wel] as the 
subsequent conduct of the Gurus themselves, can leave no doubt 
in our minds that these properties were not treated as the private 
properties of the Gurus, but were set apart as the properties 
belonging to the Sat Sang and its branches and held in trust by the 
trustees for the furtherance of the object of the Sat Sang. ” 


With great respect to the learned Judges, their Lordships are not 
able to agree with their decision. 


It may be that the offerings to the Sant Sat Guru, by means of f 


. which the properties were acquired, were not only for the personal 


use of the Sant Sat Guru, but also for the advancement of the 
faith, but in order that such a trust, as is relied upon by the 
contesting defendants in this case, may be valid and enforceable 
according to law, certain material matters must be ascertainable,- 
In the first place it is material to ascertain the author or authors 
ofthe alleged trust. Next the intention to create a trust must 
be indicated by words or acts with reasonable certainty. The 
purpose of the trust, the trust property, and the beneficiaries must 
be indicated and in such a way that the trust. could be administered 
by the Court if the-occasion arose. 


. lt is necessary, therefore, to consider who was the author or 
who were the authors of the trust which is alleged by the contesting 
defendants, to bave been for a public purpose of a charitable or 
religious nature. Their Lordships agree with the contention of 
the plaintiff appellants that the followers of the true faith. when 
making their gifts to the “ Sant Sit Guru,” whom they regarded 
ag their spiritual head (whether he was the incarnation of the 
Supreme Belng or only his representative) in accordance with the 
mandates of their religion, cannot be supposed to have intended 
to create any trust. In this connection, it is material to notice 
that the High Court accepted the same view in that they said that 
“when the members of this faith make gifts to Radha Swami 
Dayal in the person of the Guru, they do not concern themselves 
with the manner in which the gifts will be used. ? 


This seems to their Lordships an eminently reasonable 
conclusion when the position and authority of the “Sant Sat 
Guru, ” tke ccmplete and Absolute submission of his followers to 
him, and the above-mentioned teachings and doctrines are taken . 
into consideration. It cannot therefore be said that the donors of 
the gifts were the authors of the alleged public trust, 
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But it is to be remembered that the properties, which are 
alleged to be the subject of the trust, were acquired by means of 
the said gifts made to-the Sant Sat Guru in the form of `“ bhents ? 
and other contributions. Can it then be said that any of the tbree 
" Sant Sat Gurus” to whom the gifts were made created tuch a trust 
as is relied upon by the contesting defendants ? 

Their Lordships can find no trace of the creation of any 
trust prior to the time when the above-mentioned Council was 
formed. When the constitutional powers of the Central Council 
were declared, it was at the very outset provided that the Council 
was to do the things mentioned in the declaration and other 
matters incidental thereto, in accordance with the directions’ of the 
Sant Sat Guru for the time being, if any, who is recognised as the 
representative of the Supreme Creator Radha Swami Dayal 
and whose mandates shall be paramount and absolute in all the 
stattess referred to therein. 

In the alleged trust deed itself the “Sant Sat Guru” for 
the time being is recognised as the representative of the Supreme 
Being and as such, is the sole master of all movable and immovable 
properties of the Satsanj. Further, the deed is stated to be 
revocable at the diecretion of the Council. 

These provisiona, in their Lordships’ opinion, are wholly 
inconsistent with any intention on the part of the “Sant Sat 
Guru ” for the time being, to alter bis position as “Sant Sat 
Guru” or to divest himself of the control of the property and to 
create a trust for a public purpose of a charitable or religious nature, 
auch as is contemplated by Act XIV of 1920. 

On the other band, the regulations relating to the Central 
Council and the provisions of the so-called “ Trust” deed are, 
in their Lordships'opinion, consistent with a desire on the part 
ofthe Sant Sat Guru to obtain the assistance of some of his 
followers in the management of the property, which, no doubt, was 
increasing as the years passed. à 

The arrangement thereby made would no dubi facilitate 
the dealing with the properly during the lifetime of the “ Sant 
Sat Guru, ” and would obviate difficulties which might arise as to 
succession on the death of the “Sant Sat Guru,” but in view of 
the essential and unalterable doctrines of the faith with respect 
to the “ Sant Sat Guru, " his supremacy and his control over the 
offering& by which the properties were acquired, it is difficult to 
arrive at the conclusion that it was ever intended that such a trust 
as is contemplated by Act XIV of 1920, should be created. This 
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is confirmed by the express provisions which have already been 
referred to, e. g, that the Council were to act in accordance with 
the direction cf the “ Sant Sat Guru” forthe time being, who 
is recognised as the representative of the Supreme Creator, 
whose mandates were to be paramount and that the trustees 
were to follow the directions of the “Sant Sat Guru,” who was the 
sole master of all movable and immovable properly. 

This conclusion is, in their Lordships’ opinion, fatal to the 
contention of the contesting defendants, but there are other con- 
silerations wbich would render it difficult to hold that the alleged 
trust was of a religious or charitable nature only. 3 

Reference has already been made to the carrying on of a sort 
of banking business. In this connection it may be noted that 


. Jnan Chandra Basak who presented the above-mentioned petition, 


alleged that he had made a gift of Rs. 2, oco in 1903 to the alleged 
trust and he was granted a life allowance of Rs. 5 per mensem ; 
in other words, he bought an annuity of Rs, 60 for the sum of 
Rs, 2,000. In1gos, it was proposed to start a factory in which 
only Sat Sangis and their relations should take part. It was 
stated that five lakhs of rupees would be required and that the 
shares would be Rs 50 each and Sat Sangis were invited to 
invest their money. Whether this proposal was carried out 
their Lordships do.not know, but the above-mentioned matters 
go to show that even if the alleged trust could be taken as having 
been createJ, it would be difficult to hold it was for a public pur- 
pose of a ieligious or charitable nature within the meaning of 
Act XIV of xr920. For these reasons their Lordships are of 
Opinion that the appeal must be allowed, and the decrees of the 
Courts in Indie set aside and that a declaration should be made 
in accordance with paragraph one, sub-paragraphs (a) and (4) of the 
prayer in the plaint, and they will humbly advise His Majesty 
accordingly, 

The defendants one to three must pay the costs of the plaintiff- 
appellants in both Courts in India, and of this appeal. i 


Douglas Grant and Dold: Solicitors for appellants. 
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February, 7, 19. 


SATISH CHANDRA SEN MAZUMD AR AND ANOTHER, * 


Benzal Tenancy dit (VII of 1885, B. C.), Sec. 26F—The amount to be 
deposited by the pre-emplor —Ap Micani—Value of trees on the laud. 


An applicant for pre-emption under section.26 F of the Bengal Tenancy Act 
is required to deposit the entire amount of consideration or value of the property 


sold together with all the appurtenances thereto including the structures or trees 
thereon. 


Syed Abdul Hai v Syed Abdur Rahman (1) followed. 
Application under section 115 of the Code of Civil Procedure. 


The proceeding was under section 26 F of the Bengal Tenancy 
Act. : 


The material facts appear from the judgment. 


Dr. Bijon Kumar Mukerji and Mr. Manila] Bhattacharji for 
the Petitioners, 


Mr. Ramaprosad Mukkopadhaya for the Opposite Party. 
C. A. V. 

The Judgment of the Court was as follows :— 

Guha, J :— This Rule is directed against an order passed by 
the munsif, rst Court, at Maldah, in a proceeding under section Xibsuoniy ip. 
26 F ofthe Bengal Tenancy Act. It was held by the munsif that ie 
the applicants for pre-emption, the petitioners in this Court, were 
liable to pay fullconsideration money for the holding transferred 
by the raiyat with right of occupancy, as mentioned in the Kobala, 
The consideration mentioned in the Kobala, was Rs. 300; Rs. 5o 
for land, and Rs. 250 for the trees standing on the land. 


The applicants under section 26F, Bengal Tenancy Act, were 
under the law required to deposit the entire amount of consideration 
or value of the property sold,—the holding of the transferor ; —and 
& holding must include all that is appurtenant to it; such appur- 
tenances including structures on the holding which are impfove- 


* Civil Revision case No. 1490 of 1934, against the decision of M. H. 
Bhuya, Esq., Munsiff, First Court, of Maldab, Dated the 20th July, 1934. 
(1) (1934) 60 C. L. T. 399 1 39 C. W. N. 64. 
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_ ments, [as in the case of Syed Abdul Hai v. Syed Abdur Rakman (1)] 


and standing trees which cannot be separately considered from 
the tenancy. - In the present case, trees were standing on the land 
appertaining to the tenancy, and the transferee from the tenant 
had paid full consid eration or value for the land and trees standing 
on the land; for enabling the pre-emptor, therefore, to exercise his 
right under the law, the transferor from the tenant had to be fully 
compensated in the matter of payment made by him for all that was 


“appurtenant to the tenancy and was sold by the tenant in posses 


sion. It was not suggested in the case before us, that the property 
in the trees sold as appurtenant to a holding was nct in the tenant 
transferor. 


Inthe above view of the case, asit was not possible to hold 
that the trees on the holding were not appurtenant to the tenancy, 
and regard being had to the fact that the transferor tenant had 
received {rom the transferee full value of the trees standing on the 
tenancy, the decision of the Court below must, in my judgment, be. 
uphel J. 


The Rule is discharged. 


The petitioners are allowed one month’s time from the date of 
arrival of the record in the lower Court, to carry out the directions 
of that Court. On failure to carry out the directiona witbin the time 
allowed, the application under section 26F of the Bengal Tenancy 
Act made by the petitioners will stand dismissed. 


A C G , Rule discharged, 


(1) (1934) €0 C. L. J. 39 9; 39 C. W. N. 64. 


Vor. LXI} HIGH COURT. 


APPELLATE CIVIL, 
Before Mr. Justice R. C. Mitter, 


BISHNUPADA SAMANTA "AND OTHERS 
D. 
MUNSHI MAHAMMAD ESMAIL SARKAR* 


Cisil Procedure Code, (Act V of 1908) Sec. 11, Expl. IV— Consiruciive res 
judicata—Meaning of "might and ought’ — Identity of issuss and identity of 
subject-tnatler. 

Ifthe decree made in the earlier sult is such as would be inconsistent with 
the plea which might and ough to have been raised but not actually raised, it 
must be taken that there has been for the purpose of res judicata a final decision 
by tmplication. 

In questions of res judicata, identity of the ismes and not identity of the 
subject matter is relevant. 


Skib Chandra v. Lakhijriya (1), followed, and Fatek Singh v. Fagan- 
nath (2), considered. 
Appeal by the defendants. 


Suit for recovery of possession of some plots of land and for 
confirmation of possession in others. 


The material facts appear from the Judgment. 
Mr. fatis Chandra Banerjee for the Appellant. 


Messrs. Panchanon Ghoss and ` Syed Farkat Ali for the 

Respondents. d 
C. A, V. 

The judgment of the Court was as follows: 

This appeal is on behalf of the defendants ina suit instituted 
against them by the plaintiff for recovery of possession of some 
plots of land and for confirmation of possession in others. The 
learned Munsiff decreed the suit but on appesl the learned Sub- 
ordinate Judge dismissed the plaintifs claim for possession in 
respect of plot No. 4 but decreed his claim for possession of thé 
other plots, "The defendants have preferred this appeal agaiust the 
said decree. In my judgment the appeal must succeed and the 
plaintiffs suit must be dismissed in its entirety. 

* Appeal from Appellate Decree No 1445 of 1992 against the decree of Babu 
Satchidanand Mukherjee, Additional Subordinate Judge of 24-Parganas, dated the 
4th March, 1932, modifying the decree of Babu Basanta Kumar Roy, Munstff, 
ist Court, Alipore, dated the 17th March, 1931. 


(1) (1924) 40 C. L. J. 507 
(a) (:924) L.R sal A 1co; LL. R. 47 All. 158; aC. W. N. 749 (P. C). 
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To follow the controversy between the parties the following facts 
are relevant. i 

One Gopal Samanta, the father of the defend ants held an area 
of 2 bigbas rg cottas ia chittaks of land a8 a tenant under the 
plaintiff The lands in suit were admittedly comprised in the said 
tenancy. Gopal died in December 1925. After bis death the 
plaintiff dispossessed Gopal’s sons, the defendants, from plot No. 4 
of this suit and settled it with Gopal’s brother. The defendants in 
this suit as plaintiffs instituted a suit against the “plaintiff of this 
suit and their uncle. That said suit was numbered Title Suit 
No. 394 of 1926. Inthe plaint Gopal's sons stated that Gopal's 
tenancy consisted of 9 plots and that plot No. 4 from which they 
had been dispossessed was included in’ Gopal s tendncy to which 
they had succeeded by inheritance on the’ death of Gopal. ` They 
prayed for declaration of title and on such declaration for possession 
of plot No. 4. The respondent before me, who was there defen- 
dant No. 2, pleaded that Gopal had surrendered his tenancy and 
after surrender had taken a settlement for three years only of. 
plot No. 5 whereon he had built his hut. The said suit was decreed, 
the Court finding that the story of surrender and fresh settlement 
of plot No. 5 only to Gopal was a false story. The judgment shows 
that the Court found that the tenancy of Gopal,.as get up by his 
sons, was subsisting and had not been extinguished! The decree 
made was in.these terms: “The suit is decrced with costs. 
Plaintiff's title to the lands in suit according to the admitted : 
Kabuliat is hereby declared and the plaintiffs do get possession o 
the same by evicting the defendant. ” 

The respondent before me has instituted this suit on the basis 
that Gopal was an under-ryot and that under-ryoti holdings being 
not heritable his sons have no right to the lands. Tbe question is 
whether this line of attack is now open to the plaintiff respondent. 

As Suit No. 394 of 1926 could have been defeated by the plea 
which is now made the ground of attack by the plaintiff respondent, 
I hold that it was incumbent on him to set up that defence in that 
suit of 1926. He “ migbt and ought to have raited " the said 
defence and not having done so bis present suit is barred by 
res judicata. i 

Mr. Ghosh on behalf of the respondent has admitted that the 
case now made by his client in his plaint might and ought to have 
been urged by way of defence in the suit of 1926 ; but he says that 
the judgment of that suit is res fudicafa only with respect to plot 
No. 4, the subject-matter cf that suit, and is not res judicata in 
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respect of the other plots included in Gopal's tenancy. He says 
that in order that a decision may be res judicata the matter in issue 
must be heard and decided finally and where constructive 
res fudicata is pleaded a matter cannot be said to be heard and 
finally decided unless there be an identity of the subject-matter of 
‘the two suits. In support of his contention he relies upon the cases 
of Kailask Chandra v. Barada (1) as explained in Rajendra v. 
Tarangini (2) and Swryiram Marwari v. Barkamdeo (3). In my 
judgment after the judgment of Lord Phillimore in Fatsh Singh v. 
Jagannath Buksh Singh (4) the proposition cannot be stated in 
such broad form, The correct principle seems to me to be that if 
the decree made in the earlier suit is such as would be inconsistent 
with the plea which might and ought to have been raised, but not 
actually raised, it must be taken that there has been, for the pur- 
pose of res fudicafa, a final decision by necessary implication. 
Actual decision ona plea not taken cannot be possible and unless 
the principle be as formulated the rule of constructive res fudirata 
as formulated in section rr of the Code would be rendered almost 
nugatory. In questions of res judicata identity of the issues and 
not identity of the subject-matter is relevant. To hold that there 
would not be constructive res judicata unless the subject-matter be 
identical would be to introduce in Explanation IV to section rı of 
the Civil Procedure Code words which are not to be found there. I 
would hold that the correct principle has been formulated by 
Suhrawardy, J. in SA? Chandra v. Lakhigriya (5) and I follow the 
said decision being in consonance with the observations of Lord 
Phillimore in Fateh Singhs case (4). Inthe case before me the 
defendant appellants obtained in the suit of 1926 a declaration of 
their title on the basis of their father's Kabuliat, that is they got 
relief on the declaration that the right which their father had in the 
lands included in the said Kabuliat bad devolved upon them by 
inheritance. The plea on which the plaintiffs respondents come to 
Court now, would, if given effect to, have tbe effect of nullifying the 
decision of the said suit, and must therefore be held inadmissible, 
The appeal accordingly succeeds and is decreed with costs. 
The plaintifs suit is dismissed with costs to the defendants 


throughout, : ‘ 
Leave for appeal under the Letters Patent asked for is refused, 
-& C. G. i . Appeal allowed. 
(1) (1897) L. L. R. 24 Cal. 711. 
(2) (1904) 1 C. L. J. 248. (3) (1905) 1C. L. J. 337. 


(4) (1924) L. R. sa I. A. 100 ; I. L. R. 47 All. 138 ; 29 C. W, N. 749 (P. C.) 
(5) (1924) 40 C. L, J. 507. 
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Before Mr. Justica D. N. Mitter and Mr. Justice Patíerson. 


STE NANDA LAL GANGULI 
Was. z p. 
Yaniary, 15: DASARATHI MUKHERJL* 


Indiam Ewidence Act, (I of 1873), Sec. 111—If applies to wills —Onws of 
proving good faith is om the propounder ' taking a benefit under the will— 
Absence of cross-sxaminction suggesting active participation im the matter 
of execution—Pesitive evidence of undue influence, wanting. 

The languuage of section 111 of the Indian Evidence Act belng of a general 
character, the section applies to the case of a will. 


The oous of proving good falth In connection with the execution of a will 
is on the propounder, who takes a benefit thereunder. 


In the abseace of crose-examination suggesting active participation on the 
part of the propounder in the matter of the execution of the will and in the 
absence of positive evidence of undue influence, the propounder is to be taken 
to have discharged that onus. 

Sarat Kumari Debi v. Sakki Chand (1), considered. 
Application for Probate of a will. 
Appeal was by the caveator taking exception to the grant of 
probate, 
The material facts will appear from the judgments of the 
Court, 
Mr. Hiralal Chakravarti for the appellant. 
Messrs, Amarindra Nath Bess, Abinas Chandra Ghose and 
Krishna Kishore Basack for the Respondents, 
The Judgments of the Court were as follows : 
Saaai: IN: D. N. Mitter, J: This isan appeal froma decision of the 
—— Subordinate Judge of 24-Parganas dated the rgth September, 1930, 
by which he granted probate in respect of a will of a lady of the 
name of Nitya Kali Debi, The will is ssid to have been executed 
` _ onthe asth May, r918, and was subsequently régistered. The 
lady lived for nearly 11. years after the execution of the will and 
died on the 15th December, 1929. The will is attested By a 
numter of witnesses. Two of them were pleaders of Alipore 
Court and one of them was Dr. Satyendra Nath Roy, a well known 
physician of the city. The will is to be found printed at page 
50 of the second part of the paper book and its provisions are to ' 


*Appeal from Original Decree No. 3 of 1932 against the decree of Babu 
Upendra Chandra Ghosh, Subordinate Judge, and Court of a4 Perganas dated 
he 19th September, 1930. g 

1) (1938) L. R. 561. A, 62 j L. L. R. 8 Pat. 382 1 33 C. W. N. 374, P. C. 
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the effect that a small provision for maintenance should be left 
with regard to some members of the family of testatrix and the 
residue of the estate should go to the two daughters of her 
deceased brother Sm. Malinabala Devi and Sm. Latikabala Debi. 
There is also a further provision for her somin-law Dasarathi 
Mukherjee who is one of the executors to the will It appears 
that the husband of Nitya Kali Debi, Pashu Pati Ganguli died in 
1890. He was practising asa Muktear in the Court of Alipore 
and amassed considerable fortune. After the death of Pashu Pati 


a dispute arose between Pashupati’s surviving brother Mohendra’, 


Chandra Ganguly who was also á pleader of Alipore and Nityakali 
with regard to the joint estate and a suit -for partition of the estate 
was instituted in 1909 and the partition suit resulted in a compro- 
mise, It was arranged by that compromise that certain properties 
would belong absolutely to her and that she would be holding 
them aa her stridhan. By her will she has made disposition with 


regard to her s¢ridkan properties. The attestation and execution: 


of the will have not been challenged before us in appeal. The 
only question which has been argued before us by Mr. Chakravarty 
is that the will was induced by undué influence by Dasarathi, who 
according to the recitals in the will was the person who was look- 
ing after her properties to a large extent and had benefited her 
in various ways. On this recital it was argued that Dasarathi 
was in a position of active confidence with respect to this lady 
and therefore the burden lay on the propounder of establishing 
the good faith cf the transaction. In tbis connection reliance is 
placed on section rrr of the Indian Evidence Act to support 
thia contention. We have examined the evidence given on be- 
half of the propounder including the evidence of Dasarathi which 
show that no sort of influence was exercised by him over this lady 
in order to induce her to make the provision giving 34 of the 
property she possessed in favour of Dasarathi. Asa matter of 
fact the appeal has now been confined to those properties be- 
queathed to Dasarathi and it is said that probate should be refused 
with respect of the % of her properties in respect of which there 
is a bequest in favour of Dasarathi Our attention has been 
drawn also to the decision of their Lordship of the Judicial 
Commitee of the Privy Council in support of the position that 
it is for the propounder who has taken the benefit of the proyison 
of the will to remove any suspicion with reference to the execution 
of the will and with reference to the due understanding of- the 


^. will by the testatrix. Itis said that the burden in the present 


case is more heavy because the testatrix is a lady advanced in 
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years, weak in health and easily liable to be influenced by a 
person who was looking after her affairs. It is rather unfortunate 
forthe appellant that what has been elucidated in the evidence 
by the crosg-examination of Dasarathi does not disclose any cir- 
cumstance which would show that he actively partcipated in the 
matter of the execution of the wil or in giving instruction in 
connection with the contents of the will. Itis not suggested as 
it was in the case before the Privy Council, viz. the case of Sarva? 
Kumari Debi (1) that a particular provision in favour of Daserathi 
did not exist in the draft of the will, It appears from the judg- 
ment of subordinate Judge that a faint suggestion was made before 
him to the effect that the probate should be refused at least with 
regard to this portion of the will, The subordinate judge in 
his judgment rightly says this; “It has neither been made out 
that any part of the will need be deleted by reasons of its heing 
vitiated by fraud, coercion, undue influence or concealment of 
facts.” The question as to whether section 111 of the Evidence 
Act would apply to a case of will may be considered and possibly 
having regard to the general language of the statute the burden 
of proving the good faith af the transaction would lie on the 
propounder. In England there is conflict of opinion on the 
point. See the remarks of Sir John Woodroffe in his commen- 
tary on section rrr of the Indian Evidence Act, in particular the 
last paragraph, But the language of the Indian statute is general 
and we think section rir applies to the case of will We have 
examined the evidence and having regard to the evidence in the 
case it is difficult to say that that burden has not been discharged. 
In thiá case we ask the defendant appellant to show any evidence 
on his side which has been tendered in this case and which might 
show that any undue influence was exercised on the testatrix, 
No such positive evidence is either forthcoming. - Iu these cir- 
cumstances we have to accept the testimony of Dasarathi 
Besides, the learned Judge of the Court below had an additional 
advantage of watching the demeanour of the witnesses and of 
seeing Dasarathi himself, In the absence of any evidence to the 
contrary we do not think that we should be justified in holding 
that the will is vitiated by undue influence; F 
The result is that this appeal fails and is dismissed with costs. 
Hearing fee 5 gold mohurs. | 
‘Patterson J. I agree. 
P. R Appeal dismissed, 


(1) (1928) L. R, 561. A. 62; I. L. R. 8 Pat. 382 ; 33 C. W. N. 374 P. C. 
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CIVIL REVISION. "s 


Bafore Mr. Justice R. C. Mitter, 


JOGENDRA CHANDRA DAS 
v. 


BIRENDRA LAL DAS CHOUDHURY* 


Criminal Procedure Code (Act V of 18908), Secs. 145, 147( 2)— Indian Penal Code 
(XLV of 1860), Sec. 188—Sjecific Relief Act, (I of 1577), Sec. 9—Meaning 
of * dispossession’—'Otherwise than in due course of law’. 

No mandatory order for removal of a fence can bs passed under section 147(2) 
of the Criminal Procedure Code, 1898. 

Hari Mati Dasi v. Hart Dasi Dasi (1) and Tarini Mohan De v Dwarka 
Nath Banikya (a), refared to. 

The expression " otherwise than in due course of law” in Section 9 of the 
Specific Rellef Act, is not synonymous with the word ‘legally’. It means “in 

~the regular, normal process and effect of the law operating ona matter which 
has been laid before a Coart, Civil or Criminal, for adjudication "', and ordinarily 
excludes self-help. 

Ifa person in whose favour an order under Section 147(2) has been made 
removes a fencing pat up during the pendency of the proceeding under the sald 
section, his acts will be “ acts done ln. due course of law "'. 

Leo Moore v Manoraujan Guha (3), followed. 

The exercise of the right of wa y over a piece of land is not tantamount to 
dispossession of its possessor from the same within the meaning of Section 9 of 
the Specific Relief Act. Unless the person concerned is turned out so as to 
render it impossible for Bim to make a beneficlal and reasonable use of the land, 
there is no dispossession within the meaning of that section. 


An application for Revision sgainst a decree made in favour of 
the plaintiff ina suit instituted under Section 9 of the Specific 
Relief Act. 

The application was by Defendant No. $. 

The facts of the case appear from the judgment of the Court. 


Messrs, Alul Chandra Guta and Priyanath Dutt for the 
Petitioner. 


Dr. Bijan Kumar Mukherjee, Messrs. Chandra Sehhar Sen, 


* Civil Revision Case No. 1166 of 1924 against tbe decision of Mohammed 
Abdur Rouf, Esq, Munslff, 4th Court, Habiganj, dated the 97th July, 1934. 
(1) (1925) 41 C. L. J. 568. f 
(3) (1933) 38 C. W. N. 476. 
(3 095389) 7 C. L.J 547; 132C W.N 696. 
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Nripendra Chandra Das, Nikunja Behari Roy and Rokini Binode 

Rakhit for the Opposite Party. s 

} - C. A. V. 
'The judgment of the Court was as follows : 


This Rule has been obtained by a defendant, (defendant No. 3) 
in a suit instituted under section 9 of the Specific Relief Act. The 
points for consideration ard (r) whether the plaintiffs have at all. 
been dispossessed and (2) if dispossessed, whether the dispossession 
wag otherwise than in due course of law. 


The subject-matter of the suit is a narrow and long strip of land. 
It was, with'other lands, the subject-matter of a suit for partition 
between the plaintiffs and defendant No.1 and others. Defendant 
No.3 wasnot made a party inthe partition sui. The partition 
suit ended in a decree sometime in the year 1931. The plot in guit 
was given tothe plaintiffs. On the gth April, 1932, the plaintiffs 
took possession in execution of the decree for partition. 


The defendants started proceedings under section 147 of the ^ 
Criminal Procedure Code on the 3rd February 1932, their case 
being that they had a right of way over the lands in suit and the 
plaintiffs were attempting to obstruct the pathway. At tbe date 
when this proceeding was started there were no obstructions but 
during the pendency of the proceedings the plaintiffs fenced the 
lands. "This was on the oth April, 1932. The proceedings under 
section 147 of the Criminal Procedure Code terminated in favour 
of the defendants. The order was in terms of section 147(2), that ia, 
the plaintiffs were prohibited from interfering with exercise of the 
right of the defendants to use the land as & pathway. No mandatory 
order for removal of the fence was passed, as it could not be passed 
under that section [Hari Mati Dasi v. Hari Dasi Dasi (1); and 
Tarini Mohan De v. Dwarka Nath Banikya (2)|. 


On the 7th December, 1932 the defendants removed the fencing 
and began to exercise their right of way. On the oth January, 1933, 
the suit under section 9 of the Specific Relief Act was filed. 


Dr. Mukherjee, who appears for the opposite parties, seeks to 
support the order by stating that any substantial interference with 
enjoyment of immovable property amounts to dispossession within 
the meaning of section 9 of the Specific Relief Act and when the 
defendants took the law in their own hands and demolished the 


(1) (195) 41 C. L. J. 568. 
(a) (1933) 38 C. W. N. 476, 
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fencing the dispossession is one “ otherwise than in due course of 
law." He contends that the words “otherwise than in due course of 
law" is not synonymous with the word "illegally", and I think there 
he is right. The phrase means “in the regular, normal process and 
effect of the liw operating on a matter which has been laid before 
a Court, Civil or Criminal, for adjudication.” It would ordinarily 
exclude self-help. But the question in this case is whether the 
defendants who had removed the fencing, put up during the 
pendency of the proceedings under section ‘147, after an order 
had been passed in their favour in terms of section 147 (2), had 
acted otherwise than in due course of law. Assuming that the 
act of passing over the lands is dispossession, I think that the 
acts done by the defendants are acts done in due course of law.” 
There has been an adjudication by the Criminal Court in their 
favour. Ifthe fencing fell down and the defendants passed over 
the lands no new fencing could have been put up by the plain 
tiffs till they had obtained an adjudication in their favour ina 
regular suit. If the defendants climbed over the fencing and 
paseed over the lands, they could nct be obstructed. Any attempt 
to obstruct them would have been punishable under section 188 of 
the Indian Penal Code. There is therefore an effective sanction 
provided for in favour of the defendants. The case befote me 
in my judgment is governed by the principles formulated in the 
caso: Leo Moors v. Manoranjan Guha (1) which was indistin- 
guishable, though the matter under consideration there was a 
proceeding not under section 147 but under section 145 of the 
Criminal Procedure Code. In that case the- proceedings under 
section 145 was started before sub-section 6 of section r45 of 
the Criminal Procedure Code was amended by giving the Court 
power to restore possession when a party affected by tle order 
had taken possession within two months of the date of the 
initiation of the proceedings. The plaintiff in the suit under 
section 9 of the Specific Relief Act was in possession from 
the 3rd to the 36th October, 1906, when he was dispossessed 
by the defendant, On a date between the 3rd and roth November, 
1906, the order under section 145 (1) of the Criminal Procedure 
Code was made. On the 2nd February, 1907, the Magistrate 
recorded the final order in favour of tbe defendant. The defen- 
dant entered into actual possession on the 13th February, 1907. 
There was an attachment’ under section 145 (4) but Stephen, J. 
assuming that the plaintiff was in possession up to the 13th 


(1) (1908) 7 C. L. J. 547 ; 12 C. W. N. 696. 
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February, 1907, beld that the act -of the defendants taking 
1935. possession on the 13th February, 1907, was an act done in due 
Jogendra Chandra course of law, although there was no order of the Magistrate 
Dis directing possession to be delivered to the defendant and no 
Birendra Lal Das order for restoration to possession could be made by him on 
Choudhury. the law as it then stood. I accordingly hold that tue plaintifs 
suit under section 9 of the Specific Relief Act was not enter- 
tainable. I do further hold tbat the act of the defendants in 
passing over the lands does not amount to dispossession within 
the meaning of section 9 of the Specific Relief Act. The plain- 
tiffs have not been turned out and they can use the land in any 
beneficial way they like provided they do not interfere with the 
reasonable use of the same by the defendants as a pathway. 
The plaintiffs have misconceived their remedy and if they have 
felt aggrieved by the order passed by the Magistrate under sec- 
-tion 147 (2) of the Criminal Procedure Code their relief lies in 
instituting a regular suit, 
The Rule is accordingly made absolute. Costs one gold 
mohur. 


A, C. G. Rule made absolute. 


Before Mr. Justice A, G. R. Henderson. 


I, NIBARAN CHANDRA BHATTACHARJEE 
t. 


HEM NALINI DEBI anD ANOTIIER,* 


Bengal Tenancy Act (IV of 1928 amended), Section 26F, application under— 
Transferer, if has any locus standi to object—Daty of Court—Compli rated 
questions of title, i£ skould be cone into in such proceedings. 


fn an application for pre-emption under section 26F of the Bengal Tenancy 
Act, the transferor has no locus standi to take part in the proceedings. 


So where an application for pre-emption was opposed by the transferor and 
transferes jointly on the ground that there was no transfer and the learned 
Munsiff after having considered the objection dismissed the application 1. 


Held, that the Court was not justified in law to enter into that question. 


* Civil Revision Case No. 1700 of 1954 against the order of B. Mukhetfes, 
Esq, Munsiff, ist Court, Burdwan, dated the 22nd September, 1934. 


Vor, LX1.] nion court. 


Under section 26F, Sab-section (5) of the Bengal Tenancy Act it is incum- 
bent on the Court to meke an order allowing the application for pre-emption 
provided the necessary deposits have been made. 


Complicated questions of title should not be gone into and determined ina 
preceeding under section 26F of the Bengal Tenancy Act and any subsisting title 
of the transferor would remain unaffected by such proceedings. 

Application for preemption under Section 36F of the’ Bengal 
Tenancy Act. 

Application for Revision under Section 115 of the Code of Civil 
Procedure and under Section 107 of the Government of India 
Act. 


The material facts appear from the judgment. 


Messrs. Rama Prasad Mukherji and Purssotham Chatterjee for 
the Petitioner, - 


Messrs. Sitaram Banerjee and Sital Prasad Chatterjee for the 
Opposite Party. 

Mr. Frakask Chandia Bhoss for the Opposite Party 
(Transferee). 


The judgment of the Court was as follows: 


This is a Rule calling upon the opposite parties to show cause 
why an order of the Munsiff dismissing an application made by the 
petitioner for pre-emption under the provisions of section 26F of 
the Bengal Tenancy Act should not be set aside. The facts are 
these. Opposite party No. 2 is the transferor. Opposite party No. 1 
is the transferee. When the notice was served upon the petitioner 
he filed an application. The opposite. parties then combined 
together to make out a case that there was no transfer; that 
opposite party No, 2 was a minor; that no consideration passed 
and so on. The learned Munsiff went into all these questions and 
came to the conclusion that there was no transfer with the result 
that opposite party No. 2 is still a raiyst holding under the peti- 
tioner. The question raised in this Rule is whether it was open 
to the Munsiff to consider this question at all. 

The section appears to have been enacted in order to provide a 
procedure by which the money due from the pre-emptor will be 
paid to the transferee and for ensuring that the right of pre-emption 
is exercised within the time allowed. Under sub-section (1) as soon 
as the notice is served the landlord bas the right to make an 
application. This application will be dismissed unless the amount 


of the consideration money together with the compensation is paid - 
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_into Court. , The Court then has to give notice to the transferee 80 
that be may have an opportunity of stating what other sums, if any, 
he may have paid in respect of the property. 

The Court then directs the applicant to pay these amounts into 
Court as well. When these deposits are made under sub-section (5) 
the Court shall make an order allowing the application. The first 

- thing to be noticed is that the transferor takes no part whatever 
in these proceedings. No notice is to be served upon him and it 
does not appear that he has any J/ocws s/andi. The transferee is 
entitled to show that he spent money on account of the property ; 
but he is not allowed to file any objection to the granting of the 
petition on any other ground. On the contrary, under the sub- 
section the Court shall make an order allowing tke application 
provided the deposits have been made. It is quite clear from these 
provisions that it was never the intention of the legislature that 
complicate 1 questions of title shoull be gone into and determined 
in these proceedings. Any right which the transferor may ‘have in 
the property remains entirely unaffected and itis only the right, 
title and interest Of the transferee which passes. It appears that in 
this case the transferor is still in possession and the petitioner will 
not be able to obtain possession without bringing a suitin which 
the question of tile between him and the transferor will be gone 
into and decided on proper materials after proper issues have been 
framed. But it was never the intention of the legislature that 
questions of that sort should bs determined in the way in which it 
was sought to do in these proceedings. 

Ít was not suggested on behalf of the transferee that the neces- 

sary deposits were not made and this is the only ground on which 
ie couli resist the granting of the application, If inspite of having 
notice of the case now made between the transferor and transferee 
the petitioner wishes to proceed with his application, he is entitled 
to succeed, 
` The result is tbat this, Rule is made: absolute. The petitioner 
will be granted a declaration allowing the application in the terms of 
sub-section (5), 
in the circumstances, I make no order as to costs, 


PR o. Ryls made absolute, 


Vor. LXL] HIGH COURT, . 313 


Before Mr. Justice S. K. Ghose amd Mr. Justice McNair. 


JYOTISH CHANDRA GHOSE 
e . 
BIRESWAR HALDAR AND ANOTHER.* Marck, 13,31. 


Civil Procedure Code, (Act V. of 1908), Order. XXI, rules 89, 90, g2—Cer-. 
tifeation of paysmemi under O. XXI, r. 2.—Diference between certification — 
under O. XXI, r. 2 and deposit under O. XXI,r.89,—Deposit if to he in 
cash—Previous payments, if to have made through Court. 

Order XXI, r 89 (1) (b) of the Code of Civil Procedure, 1908, requires that- 
the payment must be of the amount .specified in the sale-proclemation less 
any amount, which may, since the date of such proclamation, have bben received 
by the decree-holder. It is not however necessary that the amount to be so 
deducted should have. been paid before the date of the sale. If after such. 
deduction no balance remains due, no deposit need be made under rule 89° 
except ln respect of the 5 p. c. payable tothe auction purchaser. Ths expres 
sion "received by tbe decree-holder" in sub-clause (1) (b) does nct imply 
“received through the Court.’ 

Trimbak Narayan v. Ram Chandra (1) and Karumakara Kenon v, Kriskna 
Kanen (2), referred to. 

The payment of the amount specified in the sale proclamatiorm under r, 89, 
is a different thing from the payment or adjustment of the decretal amount 
out of Court as contemplated by Or XXI, r. a. i 

The auction purchaser is entitled to be heard before an ordir ds made under 
O. XXI, r. ga. ; : 

Omussion to withdraw an application ander O. XXI, r. go is no ber toa sale 
being set aside under O. XXI, r. 89 (2). 


"Ey 


Application for revisioniunder section 115 of the Code of Civil 
Procedure, 

The application was by the auction purchaser. i 

The facts of the case will appear from the Judgments of the 
Court. . TO i . 

Messrs. Amarendra Nath Bose and Apurba Charan Muhtrjos 
for the petitioner, 


*Civll Revision case No. 1605 of 1934 against the decision of K, C. Nag, Esq, © 
Additional District Judge, 24 Pergannas, dated the 1st September, 1934, affirming 
the decision of S. C. De, Esq, Subordinate Judge, 4th Court, Alipur, dated the 
26th March, 1934. 

(1) (1899) LL. R. 23 Bom. 733. ' 

(2) (1915) I. L. R. 39 Mad. 429. 
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Mr. Bimala Charan Deb, Dr. Bijan Kumar Mukerji, and 
Messrs. Saroj Kumar Mukerji and Pankaj Kumar Mukerji for the 
Opposite Parties. 

C. A. V. 

The judgments of the Court were as follows: 


S. K. Ghose, J :—This is an application for the revision of 
an order allowing setting aside an auction sale under the following 
circumstances, There was & mortgage decree in execution of 
‘which the present petitioner auction-purchased certain properties on 
16- 5-34 for a sum of Rs 4100, He duly deposited Rs, 1025 
and the balance in due course on 29-5-34« In the meantime on 
22-5-34 the judgment-debtor opposite party made an application 
under Order XXI rule 90 of the Code of Civil Prccedure to have 
the auction sale set aside. On 146-34 the decree holder and 
judgment debtor opposite parties filed a joint application under 
Order XXI rule 89 of the Code stating that the judgment debtor 
had paid to the decree holder the amount specified in the sale 
proclamation and was executing in favour of the decree-holder a 
deed of sale for Ra. 4200 in respect of the property in execution 
and further had deposited Rs. 205 being 5% compensation pay- 
able to the auction purchaser. It was-accordingly prayed that the 
sale might be set aside, This application was allowed. It is said 
in paragraph 3 of the present petition that the deposit of the 
compensation money was not made on the date of the application 
but that it was made on 186-34. This statement is challenged 
in the counter-ffidavit filed by the opposite parties and it appears 
to be wrong. The money was actually deposited on 14-6-34 the 
very date of the application under Order XXI rule 89 and so the 
deposit was well within 30 days from the date of the sale as re- , 
quired by rule 92. On the same date an application was filed 
by the judgment-debtor intimating that he would not proceed 
with the miscellaneous cate under Order XXI rule go. It is said 
in paragraph 4 of the present petition that this application was 
made after the joint application under rule 89. This statement is also 
challenged in the counter-affidavit and in fact it is not correct. 
It appears that the application to withdraw the case under rule go 
was filed before the application under rule 89 was filed on the 
same date. The conveyance referred to in the joint petition was 
also execulelonthe same date. The learned, Subordinate Judge 
by his order dated 23-6-34 found that the judgment-debtor had 
deposited in Court ‘for payment to the auction purchaser the sum 


equal to 5% of the purchase money, ‘that the decree-holder had 
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received the entire amount specified in the sale proclamation, and 
thatso no further deposit in his favour was necessary. In these 
circumstances he allowed the application under Order XXI rule 
89 and directed the sale to be set aside. An appeal was preferred 
by the auction purchaser to the Additional District Judge of 24 
Parganas, but it was dismissed. Hence the present application 
by the auction purchaser. 


It is contended thatthe joint application aforesaid purporting 


to be under Order XXI rule 89 did not comply with the conditions 
laid down therein inasmuch as there was no cash deposit of the 
amount specified in the proclamation of sale, nor was payment 
made before the date of sale. It is contended that in accordance 
with the terms of rule 89 the amount to be paid to the’ decree- 
holder must be deposited in cash and that this must be done 
before the date of sale. As regards the second point it may be 
pointed out that clause (b) of sub-rule (1) of rule 89 requires 
that the payment must bs of the amount specified in the procla- 
mation of sale less any amount which may, since the date of such 
proclamation, have been received by the decree-holder.. While 
the application under rule 89 is at a stage subsequent to the sale, 
it is necessary that it should be made before the confirmation of 
sale under rule 92. But it is not expreasly laid ' down nor does 
it follow that the payments to the decree-holder, which it is per- 
missible to deduct before deposit, must be made before the date 
ofthe sale. As regards the first point, that the payment must be 
made in cash, this is contemplated by the rule, but the amount 
which may since the date of the proclamation of the sale have 
been received by the decree-holder is allowed to be deducted and 
itis conceivable that in a particular case the entire amount has 
been so received, in which case the balance to be deposiled in 
Court will be nil Furthermore it is noteworthy that the amount 
which may thus be deducted must have been received by the 
decree-holder. This is a question of fact which has got to 
be found by the Court and it is open to the Court to 
accept an admission by the decree-holder himself. It is 
contended for the petitioner that the expression “received by 
the decree-holder " means “received through the Court". The 
answer to that is that there is no express provision which requires 
the judgment-debtor to make a payment to the decree-holder 
through Court. In certain circumstances, as for instance in order 
to obtain a stay of sale the judgment-debtor may make a deposit in 
Court. But it does not follow that the amount should be received 


`“ 
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by the decree-holder. This was pointed out in the cases of 
Trimbak Narayan v. Ram Chandra Narasingrao (x) and M. 
Karwsakara Menon v. M. Krishna Menon (a). It is algo necessary 
to remember that the payment of the amount specified in the sale 
proclamation, which is a necessary condition under rule 89, is a 
different thing from the payment or adjustment of the decretal 
amount out of Court which is contemplated by Order XXI rule 2. 
The latter comes at'an anterior stage of the proceeding before the 
interests of a tbird party auction-purchaser have supervened. For 
the petitioner stress has been laid on the case of Sek Nashelal v. 
Umrao Singh (3) as being an authority in support of the petitioner's 
contention that in the present case the provisions of rule 89 have 
not been correctly applied. In that case the auction-purchaser who 
was appellant before their Lordships made the auction purchase on 
15th September, 1923.’ Before the confirmation of the sale, on 24th 
September, 1923 the judgment-debtor respondent filed an applica- 
tion under Order XXI Rule g6 to have the sale set aside on the 
ground of fraud and irregularity. On a8th June, 1924 the decree: 
holcer made an application alleging that the judgment-debt had 
been adjusted as between him and the judgment-debtor who had 
executed a mortgage in bis favour to cover the outstanding amount 
of debt and that in consideration thereof the decree-holder had 
agreed to accept payment by instalments. It was accordingly prayed 
that the adjustment might be recorded and certified and the pro- 
perty might be released. It is clear therefore that there had been 
no actual payment of the decretal debt. On rgth January, 1925 
the Subordinate Judge delivcred a combined judgment on the 
application of the judgment-debtor and that of the Cecree-holder. 
He dismissed’ the application of the former under Order XXI 
rule go, but he did not proceed to confirm the sale. As regards 
the decree-holders’ application, he beld that the mortgage wasa 
collusive transaction and so he dismissed that application. There- 
upon the judgment-debtor appealed and the question that was raised 
was whether the Court was bound fo enter satisfaction under 
Order XXI rule 2 which was expressly mentioned. ‘The appellate 
Court held in the affirmative, whereupon the auction-parchaser 
applied in revision to the Judicial Commissioner who eventually 
dismissed thé application after reference to a Full Bench decision in 
another case. Itis clear on these facts that there was no cash 


(1) (1899) I. L. R. 23 Bom. 723 
(a) (1915) I. L. R. 39 Mad. 429. . 
(3) (1930) L. R. 881 A. $05; 53C. L J. 187; 35 C, W. N: 381 (P. C.). 
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payment of the decretal amount, and at the time of the application 
the decfetal amount bad not been satisfied. Furthermore it is also 
clear from the report of the case at pages 3g2 and 383 that there 
was no 5% deposit to the credit of the auction-purchaser. There. 
is a remark of Sir John Wallis that the District Judge had ignored 
the fact that the auction-purchaser was entitled to 5 percent as 
solatium under rule 89. The application, properly speaking, was 
one for certifying an adjustment of the decree under Order XXI 
rule 2. There was no question as to whether any amount had been 
previously received by the decree-holder and so the latter provision 
“Tess any amount which since the date of such proclamation have 
been ‘received by the decree-holder" in clause (b) sub-rule (1) 
rule 897 was nct considered at all. In the circumstances their 
Lordships point out that Order XXI rule 2 which provides for 
certification of adjustment out of Court contemplates a stage in 
' tbe execution proceedings when the matter lies only between the 
judgment-debtor and the decree-holder ; but that after the sale has 
been held, the!judgment-debtor can get rid of it through satisfaction 
ofthe decree undér Order XXI rule 89 by depositing in Court the 
amount prescribed therein within the time allowed. It would be 
stretching the meaning of this decision too far to say that in every 
case there must be a cash deposit of the amount specified in the 
proclamation of sale where in fact there was no such amount due 
at the time of the application by reason of previous payments since 
the date of the proclamation. That igs what has happened in the 
present case. The learned Advocate for the petitioner also referred 
to the case of Bibi Sharofun v. Muhammad Habibuddin (1). That 
was a case in which there was a mortgage decree which was executed 
on 13th July, r909 and the auction-purchaser opposite party made 
his purchase on aoth September, 1¢09. The Judgment-debtor, who 
was the petitioner in the case, applied to make a deposit on gth 
October, 1909, but before that on sth October, 1909 he made‘an 
applicition under Order XXI rule 90. Thereafter the judgment- 
debtor made payment to the decree-holder who certified the pay- 
ment to the Court and the sule was set aside on rath April rgro as 
having been held irregularly and the application under Order XXI 
rule go was accordingly granted, On appeal by the auction-purchaser 
the District Judge reversed the order and directed the sale to be 
confirmed. Then there was an application in revision by the 
judgment-debtor and the question was whether the appeal by the 
auction-purchaser was competent, the decree-holder having consented 


(1) (1911) 15 C. W. N. GBs. 
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to have the sale set aside. Tt was held that the auction-purchaser 
was entitled to bs heard before an order was:made under Order XXI 
rule 92 because, having made his auction-purchase, he had acquired 


' certain privileges and also incurred liability as under rule 86, On 


the facts of that case therefore the decision does not help the 
present argument in support of the petitioner, 

It may be mentioned here that for the petitioner it was also 
contended that under sub-rule (2) rule 89 the judgment-debtor 
was not entitled tohave the sale set aside because he had not 
previously withdrawn the application under Order XXI rule go. 
In support of this attention was drawn to the fact that this appli- 
cation was dispossd of by the Court subsequent to the disposal of 
the objection under rule 89. But asa matter of fact, as already 
mentioned, the application under rule go was filed before the appli- 
cation under rule 89 was filed. So the contention has no foundation 
in fact. Our attention has not been directed to any case which is on 
all fours with the facts of the present case. But having regard to 
the terms of rule 89 which are plain enough and having regard to the 
facts found by the Courts below, we consider that the application to 
set aside the sale on déposit under rule 89 was correctly made and 
the decision cannot be challenged in revision on any good grounds. 


The application, must therefore stand dismissed with costs— 
hearing-fee being assessed at three gold mohurs, — 


MoNaltr, J.—I agree. 
A. C. G. s dE Rule discharged. 


Vor, LXI.] HIGH COURT. 
Before. Mr. Justice R. C. Mitier. 


DULAL CHANDRA CHOWDHURY 
T 


ATUL KRISHNA ROY AND OTHERS.* 


Exparie decrees, setting aside of—All Pasiles moi named in the application— 
Application, if dafective—Conditional order siting aside the exparie 
decree—One plaintif dying before final erder—No substitution—Order, 
V bad. 


. Inanappliketion for setting aside an expaste decree under Order 9 rule 13 
of the Code of Civil Procedure, there is no provision in the Code for naming 


those persons in whose favour the exparte decree bas been passed, as parties ~ 


in the application. All that ls necessary is that an indication should be given 
in the application of the partkculars of the suit Jn which the exparte decreo has 
been passed. E 

So where an application for settlog aside an exparie decree omitted to 
mention the name of all tbe persons in whose favour the exparte decree was 
pamed as opposite partles and notice of the application was served upon them 
after the period. of limitation prescribed for fillog applications under Order 9 
rule 15 of the Code of Civil Procedure was over : 

Held, tbat the application was not defective inasmuch as it was not in- 
cumbent on tbe party filing the application for setting aside an exparte decree 
to name all the parties In. his application. 

In vacating an exparte decree the Court made a conditional order directing 
the opposite party to put In a certain sum as compensation within ten days. The 
sum was deposited upon which the Court passed the final order setting aside 
the exparte decree in spite of the fact that one of the plaintiffs in whose favour 
the exparte decree was passed died since the passing of the conditional order 
and no substitution was made. 

Held that the final order setting aside the exparte decree was not bad. 

Application for setting aside an exparte decree. 


Application for Revision under Section 115 of the Code of Civil 
Procedure, i 
The material facts appear from the judgment. 
C. A Y. 
~ The judgment of the Court was as follows : 
` This Rule has been obtained by the plaintiff No. 2 in a suit for 
damages for malicious prosecution instituted against the opposite 
party No. r. It appears that opposite party No. 1 launched 


“Civil Revision Case No. 47 of 1935 against the decision of K. C. Sen, 
Esqr. Munsiff, 1st Ccurt Hooghly, dated the 1¢th September, 1934, and 29th 
September, 1934. 
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unsuccessfully a criminal prosecution against the petitioner and his 
father, Upendra Nath Chowdhury. On the termination of the 
criminal proceedings Upendra Nath Chowdbury, as plaintiff No. 1, 
and the petitioner, as plaintiff No. 2, instituted the said suit for 
damages, Opposite party No. x. filed his written statement but on 
the date fixed for hearing (22nd May 1934) he failed to appear with 
the result that an exparte decree was passed against him on the 
same date. On the 26th May, 1934 opposite party No. 1 made an 
application under Order IX Rule r3 of the Code of Civil Proce- 
dure to set aside the ex parte decree. He mentioned in his applica- 
tion the number of the suit but in naming his opponents he men 
tioned the name of Upendra Nath Chowdhury only and omitted 
to put in the petitioners name. Notice of the application was 
served on Upendra Nath Chowdhury alone who appeared and 
contested the said application, On the 11th August, 1934 It was 
discovered that the notice of the application had not been issued 
to the petitioner. On the said fact being pointed out to the Court, 
the Court directed the notice of the ap plication under Order IX 
Rule 13 to be served upon the petitioner. The application under 
Order 9 Rule 13 was allowed to stand in its original form, On the 
said notice being served on the petitioner the Court took up the 
hearing of the a pplication and allowed it by an order dated the roth 
September, 1934. The Court held that on the a2nd May, 1934, 
the date of the ex parte decree, the opposite party No. 1 was very 
ill and that there was sufficient cause for his non-appearance on 
that date, but inasmuch' as he failed to inform his pleader about 
the fact and nature of his illness, the Court made an order vacating 
the exparte decree on terms. It directed the opposite perty No. r 
to put in Court within ten days a sum of Rs 15 as compensation 
to the plaintiffs, On the date of the order Upendra Nath was alive 
but he died between that date and the 29th September, 1934, when 
the said sum of Rs. r5 was deposited in Court by the opposite 
party No. r. On the 29th September before the heirs of Upendra 
Nath were brought on the record the Court recorded the final order 
setting aside the ex parte decree. : ° 

The petitioner has takeh before me two points, namely s= 

(i) that the application to set aside the ex parte decree as made 
on the 36th May, 7934 was defective inasmuch as the petitioner 
had not been named therein as an opposite party, and “assuming 
that he was made an opposite party on the ritb August, 1934, when 
the Court directed the issue of the notice of the application to him, 
the bar of limitation was then an insurmountable bar, and 
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(ii) that the order of the 29th September, 1934 is bad, as it was 
passed in the absence of the legal representatives of Upendra Nath 
who was dead shortly before that date. wow 


Ido not see any substance whatsoever in the second point. 
Evidence had been led, arguments ‘heard and judgment was 
pronounced on the roth September, 1934, when Upendra was 
alive, The order was then passed ina conditional form requiring 
the opposite party No. r to put in Rs 15 within ten days. “The 
order stated that if tha money was put in within the said time the 
«x parte decree would be set aside, otherwise it will stand. The 
order of the rọ th September was a self contained and complete 
order. Inthese circumstances the fact that Upendra Nath died 
just before the formal and consequential order of the 29th Sep- 
tember and his legal representatives were not then brought on 
the record at that. time would not in my judgment derrogate from 
the force of the aiid order. The matter is covered in my jucg- 
ment, by the principles underlying Order XXII rule 6 of the Code. 
I accordingly overrule the said point. Regarding the first point 


also, I do not think that there is much substance in it, although - 


the case seems to be of first impression. Order IX rule 13 
requires an application for setting aside. an ex parte decree and 
rule r4 provides that no such application is to be granted with- 
out notice of the application being given to the opposite party, that 
isto the person or persons in whose favour the ex parte decree 
has been passed. The necessity of making such persons as parties 
to an appeal against the order refusing to set aside the ex parte 
decree stands on a different footing. They must be named res 
pondentsin the memorandum of appeal; but so far as the first 
Court is concérned there is no provision in the Code for naming 
them as parties in the application. All that is necessary is that 
an indication should be given in the application of the parti 
culars of the suit in which the ex garte decree had been passed. 
If the suit is so indicated there is no difficulty in finding out from 
the records of the suit on whom the notice of the application has 
to be given. It would be then the duty of the Court to direct 
the issue of notice on such persons and the duty of the applicant 
would only be “to deposit the process fees and to cause service of 
the notices, In’ this respect the cases dealing with this point 
in connection with applications made for setting aside Court sales 
under Order XXI rules 89 and 90 are helpful. The proviso to 
Order XXI rules 92 is parí materia with the provisions of Order 
IX rule g and order IX rule r4. It has been held that the 
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parties who would be affected by an eventual order under 
Order XXI rulo 9a need not be named as parties in the appli- 
cation to set aside the sale, and as there is no time limit for the 
issue and service of the notice of the application, except that it 
must be before the final order is passed, the application would 
be regarded as a good application if no persons are named in 
the application as opposite parties, and the order passed would 
be a.good ordereven if the notice is servel beyond thirty days 
of the date of the sale: Dip Chand v. Sheo Prasad (1) ; Mitat 
Dutta v. Bishws Lal Sao (2) and Radhe Kisson Makeswari v. 
Tamsuh Makesri (3). I accordingly overrule the first point 
also and discharge the rule with costs; hearing fee one gold 
mohun : 


P. R 


Rule discharged. 


(1) (1229) LL. R. 51 All. 910. 
(a) (1932) I. L, R. 11 Pat. 504, 
(3) (1934) 39 C. W, N, 186. 


APPELLATE CIVIL. 
Before Mr. Justice D. C. Patterson. 


"SRIMATI PRAMILABALA DEBEE 
0. 


PURNA CHANDRA CHAKRAVARTY AND OTHERS.” 


Decres against minor, not properly represented, if a nulliiy-—Minor net properly 
represented during final decres—Sale held thereunder, tf vold— Non repre- 
sentation of minor in execution proceedings, Uf itself a suficient ground for 
voiding an execution sale. 

A decree against a minor not properly represented in the suit is a nullity and 

a sale held In execution of such decree is void. 

But the mere fact that the minar heirs of a deceased judgment-debtor under a 
mortgage decree has not been properly represented at the time of the final decree 


^ Appeal from Appellate Decree No, 2873 of 1929 against the decree of 
J. De, Esq., District Judge of Bankura, dated the sth June, 1999, reversing that 
of Babu Kshitipati Mitra, Munsiff, 1st Court at Bishnupur, dated the 17th of 
December, 1937. 
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cannot render the sale held thereunder a nullity, where the validity of the prell- 
minary decree has not been ohallenged in any way. 


Non«epresentation of an infant by a guardian in execution proceedings Is not 
necessarily of itself a sufficient ground for voiding an execution sale. 

Suit for declaration of title and recovery of possession. 

The material facts appear from the judgment. 


Messrs. Brojendra Nath Chatterji and Satindra Nath Roy 
Chowdhury for the Appellant. 


Messrs, Parchanon Ghose and Santosh Kumar GAosal for the 
Respondent. ; 


The judgment of the Court was as follows: 


The subject matter of the suit out of which this appeal arises is 
a certain d4i#¢ which was mortgaged by Kristo the brother of 
defendant Indra to one Ananto Ram Bhattacharjee some ao years 
ago. Apvanto Ram subsequently broughta suit onthe mortgage 
against Kristo or rather his son Kandarpa, and obtained a preli- 
minary decree on the 18th July, rgar. Inthe preliminary decree, 
the 30th September, 1921 was fixed for payment but there is nothing 
to show that there was any payment made on the date, and onthe 
5th July 1924 a final decree was passed on the application of the 
mortgagee. Inthe meantime Kandarpa had died. This was on 
the 23rd June, 1923 that is to sey about a years after the preliminary 
decree had been passed and about a year before the final decree 
was passed. In the application for final decree it was stated that 
Kandarpa was dead and that his sons Bibhuti and Subal had 
inherited the mortgaged property. A final decree was accordingly 
passed against Bibhuti and Subal. Bibhutiand Subal were minors 
at that time, but it was represented to the Court that they were 
majors and no steps were taken for having a guardian ad Htsw 
appointed on their behalf, The fact that Bibhuti and Subal were 
minors when the final deciee was passed does not however appear 
to have been brought to the notice of the Court until the defendant 
Indra filed his written statement in the suit out of which the present 
appeal arises. After the final decree had been passed, the mortgagee 
took out execution and had the mortgaged property sold by auction 
on the 22nd October, 1925. The present plaintiff, who is said to 
be an outsider and in no way connected with the parties to the 
mortgage suit purchased the property at the auction sale and, 
obtained delivery of possession from Court on the 7th March, 1926. 
It is alleged that she was dispossessed by Indra on the aoth March, 
1926, and the suit” out of which this appeal arises was accordingly 


February, 5. 
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instituted by her on the 3oth September 1926 on the basis of her 
auction purchase and of her alleged dispossession by the defendant 
Indra. 

From what has been said above it will appear that the plaintiff 
claims to have acquired title in the whole of the disputed Ja | 
by virtue of her auction purchase, the entire JA//a having been 
mortgaged by Kristo to Anantoram Bhattacharjee. The defendant 
Indra however challenged the plaintifs title to the property partly 
On the allegation that ‘the final decree in the mortgage suit was 
void or voidable, and partly on the allegation that Kristo and his 
heirs had never had any title to or possession in the dispute] dAita 
the whole of which belonged to him (Indra) alone and was in his 
sole possession. It should be observed that the defendant Indra has 
died since the institution of the suits and that his heirs have been 
substituted. It should also be observed that Kandarpa’s sons 
Bibhuti and Subal have not been joined as parties in the present 
proceedings, which is perhaps a matter for regret inasmuch as the 
absence of their names from the record leaves the door open to 
further litigation on the question of title. 

The trial Court found that the plaintiff's title as auction purchaser 
was not inany way affected by the omission to have Kandarpa’s minor 
sons Bibhuti and Subal properly represented in the final stages of 
the mortgage suit but that tbe plaintiff had only acquired au eight 
anna share in the 4#fa in as much asthe mortgagor Kristo was 
only entitled to an eight anna share, aud had no right to mortgage 


- the whole of it. The trial Coart accordingly decreed the plaintiff's 


suit in respect of a half share of the disputed éA/fa andialso granted 
certgin other subsidiary reliefs. On an appeal being taken to the 
District Court by the defendants, the lower appellate Court, without 
going into the question of title, held that the final mortgage decree 
gnd the sale held in execution thereof were void for want of juris 
diction in consequence of the final decree having been passed against 
the deceased judgment-debtor Kandarpa’s sons Bibhuti and Subal, 
who were minors when the final decree was passed and who were 
not represented before the Court and that the plaintiff had therefore 
acquired no right or title by her auction purchase. There was no 
cross-appeal by tbe plaintiff in respect of the decision of . the Trial 
Court to the effect that the plaintiff had only acquired title in eight 
anna share of the dA#a by virtue of her auction purchase. - 

It is contended on behalf of the appellant that the sale is neither 
void nor voidable, and that even if it be held to be voidable it can 
only be avoided by the minors themselves, if at all, and further that 
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the plaintiff being a Jona fide purchaser ina Court sale her title 
cannot be affected by any irregularity in the decree in execution of 
which the sale was held. Another point was sought to be raised on 
behalf of the appellant by an application which was filed in this 
Court during the pendency of the appeal. That application con- 
tained a prayer to the effect that the appellant be permitted to prove 
by affidavit that Kandarpa’s heirs Bibhuti and Subal hed withdrawn 
the balance of the sale proceeds of the JAi/a since the disposal of 
the appeal in the lower appellate Court, The applicatjon was moved 
at the hearing of the appeal in this Court, but was rejected partly 
on the ground that the matter was not one of which proof by 
affidavit ought to be accepted and partly onthe ground that this 
was not one of those exceptional cases referred to in the case of 
Ram Ratan Saku v. Mokant Sahu (1) in which an appellate Court 
would be justified in taking notice of any facts which might have 
arisen since the delivery of the judgment by the Court below. - 

It will be convenient before dealing with the main question to 
refer to the contention that has been urged on bebalf of the appel- 
lant to the effect that the appellant is entitled to be regarded asa 
bona fide auction purchaser inno way connected with the parties to 
the-mortgage suit, and as being therefore entitled to special con 
sideration in respect of her purchase at the auction sale. , This com- 
tention is in my opinion well founded. It may be that the plaintiff 
is, a8 has been stated in the judgment of the lower appellate Court, 
closely related to the mortgagee, and it may be that her hcuse is 
close to the disputed dJAi#a as has been stated in the course of 
the argument in this Court, There is however, nothing in the record 
to suggest that in purchasing of the disputed d4fa at the 
auction sale she was in any sense acting in the interest of the 
decree-holder or of any of the other parties concerned, or 
that she had any knowledge of course of the previous litiga- 
tion. This being so I think it is only right that she should be 
treated as an independent outside purchaser who has purchased 
the property in good faith and on her own behalf and without 
any inside knowledge regarding the previous litigation. The 
main question for consideration is whether the final decree and 
the sale held in execution thereof should be treated as a nullity 
in consequence of Kandarpa's minor sons not having been repre- 
sented at that stage of the proceedings. A number of cases 
have been cited before me in which it has been held that a 
decree against a minor who has not been properly represented 


(1) (1907) 6 C. L. T. 74- 
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in the suit is a nullity and that the purchase of the minor's 
property at a sale held in execution of sucha decree is void. 
There can be no doubt regarding the correctness of those deci- 
sions so far as suits other then the mortgage suits are concerned, 
but it has been pointed outon behalf of the appellant thata 
suit for sale based ona mortgage stands on: a somewhat diffe- 
rent footing inasmuch as the main poiuts at issue between the 
parties are determined by the preliminary decree whereas the 
final decree merely confirms and restates with greater precision 
what bas already been decided by the preliminary decree. In 
the case of Taleb AK amd others v. Abdul Asis (1) it waa pointed 
on page 78 that “the final decree is in its nature, dependant and 
subordinate because it is a decree which has been passed asa 
result of proceeding directed and controlled by the preliminary - 
decree and based thereon.” It has also been pointed out on 
page 71 that under the law as it stood prior to the re-enactment 
of certain sections of the Transfer of Properly Act under Order 
XXXIV of the Code of Civil Procedure, it was not necessary 
that a mortgage decree should be followed by any supplementary 
decree, but only by an application for an order absolute for 
sale—the order absolute for sale being regarded asan order for 
the execution of the decree or as an order for the realization of the 
amount decreed. In my opinion the enactment of ‘Order XXXIV 
has not made any material change in the law bearing on the 
question now under consideration and this being so the decision 
of this Court in the Full Bench case of Phsichand Ram v. Nur 
singh Pershad Misses (2) is applicable even now although Order 
XXXIV had not at that time been enscted. In that case one 
of the questions for decision was whether a sale in execution of 
& mortgage decree should be set aside on the ground that no 
order absolute for sale had been passed, and it was held that an 
order absolute for sale was not indispensably necessary and that 
the sale should not be set aside merely on account of the absence 
of such an order. It would perhaps be straining that decision 
too far to hold tbata& final decree under Order XXXIV rule 5 
was not a necessary preliminary to an execution sale, but I think 
it may well be held that in considering the effect of the failure 
to have the minor heirs of the deceased judgment-debtor pro- 
perly represented in the final decree, the final decree may be 
regarded rather as an order authorising the execution of the preli- 


(1) (1929) sò C. L. J. 566 ; 34 C. W. N. 66. ] 
(2) (1899) I. L. R. 28 Cak, 73. 
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minary decree than asa decree in the ordinary sense of the term. 
It has frequently been held by this Court that non-representation 
of an infant by a guardian in execution proceedings is not neces 
sarily of itselfa sufficient ground for voiding an execution sale, 
and the same principle in my opinion applies to cases like the 
one now under consideration in which there has been a failure 
to have the minor heirs of a deceased judgment-debtor undera 
mortgage decree properly represented at the time of the passing 
of the final decree or of holding the sale in execution of that 
decree, and where the validity of the preliminary decree has not 
been challenged in any way. That decree contained an order 
that if the decretal amount was not paid by a certain date the 
mortgaged property would be put to sale and it was moreover 
directed not so much against the judgment debtor himself as 
against the mortgaged property, and that property may be presumed 
for present purposes to have devolved upon bis heirs Bibhuti 
and Subal. The final decree merely reaffirmed the order for 
sale contained inthe preliminary decree, and that decree although 
defective in that Bibhuti and Subal were not represented there- 
in, was still subsisting atthe time of the sale and in fact subsists 
up to the present time, no steps having been taken to have it 
set aside. The decree in execution of which the mortgaged 
property was sold was really a composite decree consisting 
partly of a preliminary decree and partly of a final decree. Both 
of these decrees were pasted with jurisdiction and were still 
subsisting, although there had been a serious irregularity in 
respect of the final decree. The executing Court had jurisdic- 
tion to sell the mortgaged property, and at the auction sale the 
property was sold to the plaintif who is as has already been 
stated, to be regarded for present purposes as a dona Jide out- 
side purchaser. In these circumstances I am of opinion that 
the sale to the plaintiff is not void, and that it is voidable, -if at 
all, only by Kandarpa's heirs, or possibly by other persons whose 
interests might have been affected. by the sale. The sale cannot 
in my opinion be avoided in the present proceedings ; that must 
be doné, if at all, bya separate suit or application. Moreover 
Kandarpa’s heirs are not before the Court in the present proceed- 
ings, and it cannot therefore be finally decided in these pro- 
ceedings whether they had any subsisting interest in the disputed 
bxita at the time of the sale, nor can it be finally decided in the 
absence of Kandarpa’s heirs whether the defendant Indra had 
any such interest therein at the time of the sale. The result is 
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that the sale must stand, but it still remains to be determined 
whether the plaintiff has by her purchase acquired an eight annas 
-sbare in the disputed dAfa, as found by the Trial Court, or 
whether she has by her purchase acquired a lesser share or no 
share at all, as alleged by the defendarts, and for the determina- 
tion of this and other outstanding questions the case will have to 
be remanded to the lower appellate Court. 

The result ia that the judgment and decree of the lower appel- 
late Court are set aside and the case is remanded to that Court for 
further hearing and for disposal according to law. The costs-of 
this appeal will abide the result. . ` 


P. Re Appeal allowed : Case 


remanded, 


"Before Mr. Justice R. C. Mitter, 


GANI MIA AND OTHERS 
f. 
WAJID ALL* 


Mahomedan Law, gift—Delisery of possession, if and when essential—For- 
feliure of tenancy upon dental of relationship cf landlord and tenant— 
Defendant, if can repudiate his own writion statement in second appeal, 

A denial of relationship of landlord and tenant will not amount to for- 
feiture when such denial is not by all the admitted, though not recorded, 
tenants. 

Birendra Kishors Manikya v. Bhubaneswari (1) referred to, ` 

A defendant cannot be allowed in second appeal to acer his own written 
statement. 

Saiyabkama Dazee v. Krishna Chandra Chatterjee (2) and Sarbeswar v. 
Surendrabalà (3) referred to. s 


*Appealírom Appellate Decree No. 1745 of 1932 against the decree of 
Babu Kunja Behari Roy, Subordinate Judge, ist Court of Sylhet dated the 
27th. April, 1939, reversing that of Babu Dhirendra Kumer Mukerji, Munsiff, 
and Court, Sylhet, dated the 11th January, 1932. 


(1) (rgr2) I. L. R. 39 Calc. 903. 
(2) (1880) I. L. R. 6 Calc. 55. 
(3) (1920) 55 I. C. 631. 
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In case of gift under the Mahomedan Law, delivery of possession is essential 
unless the donor and dohee are in the position of locs parentis. The fact that 
the donor has been maintaining the donee and his father and living with them 
would not be sufficlent to dispense with delivery of possession : Musa Miya v. 
Kader Bux (1) and other cases referred to. 

Sm. Abia Khatoon v. Omar Ali (9), distinguished. 


Property In the possession of a tenant, mortgagee or wrong-doer oan be the 
subject-matter of a valid gift under the Mahomedan Law and kkas possession in 
such a case is not necosmry. 


Where the donor or bis beirs did not appear to challenge the gift and the 
donor placed the documents of title and documentary evidence, In the possession 
of the donee and put in bis powers the means to establish title and recover 
possession fror the alleged tenants in possession and had expresgly asked 
them to give up possession to the dones. 


Held, that such acts on the pert of the donor amounted to such delivery of 
poesesalon as the subject-matter of the gift was capable of. 


Appeal by the Defendants. 

Suit for ejectment. 

The material facts appear from the judgment, 
Mr. Priyanath Duti for the Appellants. 


Mr. Surafit Chandra Lakiri for the Respondent (Deputy 
Registrar). 

The judgment of the Court was as follows: 2 

This appeal is directed against the judgment and decree passed 
by the learned Subordinate Judge, first Court, Sylhet, reversing 
the judgment and decree of the learned Munsif, second Court, of 
the same place. 

The plaintiff, who is the respondent before me and who isa 
minor, instituted the suit for ejecting the defendants, on the ground 
that they were the tenants of his predecessor-in-interest (defendant 
No. 13) but had forfeited their tenancy by denial of the title of the 


C. A. Y. 


' plaintiff's predecessor-in-interest. 


The plaintiffs cass i» that the lands in suit belonged to his 
grandfather (original defendant No. 13) who had inducted the 
defendants on the land as tenants in the year 13221. e r915. In 
the year 1919 he, the defendant No. 13, instituted a suit against 
the defendants for recovery of arrears of rent, but on the defence 
taken by some of them that there was no relationship of landlord 
and tenant, he withdrew the said suit. The record of rights 


(1) (1928) L. R. 551. A. 171 3 42 C. L. J. 517. 
ta) (1930) 53 C. L. J. 267. 
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prepared under Chapter X of the Bengal Tenancy Act and finally 
published in the year 1918 having recorded the lands as the lands 
of the defendant No. 13 and defendants Nos. r to 12 as tenants 
under him, the said defendants (Nos. r to 12) instituted a suit 
against defendant No. 13 in the year 1925 (being No. 570 of 1925) 
alleging that the entry in the records of right was wrong. In that 
suit they alleged that they themselves were co-owners of the defen- 
dant No. 13 and that there was no relationship of landlord and 
tenant between them and defendant No. 13. They prayed for 
confirmation of possession as such owners. This suit was decreed 
by the first Court, but dismissed by the Subordinste judge on 
appeal, whose decision was confirmed in Second Appeal by this 
Court. This Court held that defendants Nos, r to ra were not 
co-owners, but were tenants of defendant No. r3, having been 
inducted on the land as such in the year 132a. This Court 
pronounced the judgment onthe and June, 1930, and that judg- 
ment establishes the fact that defendants r to 12 were tenants of 
defendant No. 13 at the date when the plaint of suit No. 570 of 
1925 was filed. 


On the 8th August, 1930, defendant No. r3 made a gift of the 
property in suit to the plaintiff, his son's son, who with bis father 
was then living with defendant No. 13. Defendant No. 13 deli 
vered over to the plaintifs father the "papers", which I take it, 
‘meant the documents of title and documentary evidence to prove 
the title of defendant No. 13, and defendant No, 13 also 
asked defendants 1 to 12 to make over possession to the 
plaintiff. 

` Onthe roth May, 1931, the suit in which the appeal arises 
was filed. Defendant No. 13 who was then alive was served 
with summons but did not appear. On his death his three sons 
were substituted.. They did not challenge the gift to the plaintiff 
and one of them, namely the plaintiff's father, supported the 
gift by his evidence. Of the defendants Nos. x to ja only defen- 
dants Nos r, 5, 6, and 7 contest the plaintiffs claim. In para 
graphs 9,15 and 16 of the written statement the position is still 
maintained by them that defendants Nos. rz to 12 are owners and 
not tenants, The written statement proceeds on the footing not 
that the tenancy is still subsisting and has not ‘been forfeited but 
that there was never any tenancy under the defendant No. 13. 
The plaintiff's title is alao challenged. 


Against the decree made defendants Nos, 1, 5, 6 and 7 have 
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appealed to this Court and two points have been urged before me 
by them, namely :— 

(i) thatthe plaintif bas not acquired any title as the gift is 
invalid, no possession being delivered to him or could be delivered, 
asthe property was atthe date of the gift inthe possession of 
persons claiming a title adverse to the donor. 

(ii) the alleged denials of relationship of landlord and tenant 
are not sufficient in law to determine the tenancy. 

In support of the second contention it is said that the denial 
in the written statement filed in the rent suit of 1919 cannot in 
law sustain & forfeiture. There I agree with the contention of 
the appellants’ advocate. The said denial was not by af the 
tenants, and even if the denial had been by all the recorded 
tenants as all the defendants whom the plaintiff admits to be 
tenants had not filed the said written statement, the statements 
made therein ars not sufficient in law to sustain a forfeiture of 
the tenancy [Birendra Kishore Mamikya v. Bhubaneswari (1) }, 
With regard to the statements made in the plaint of suit No. 570 
of 1925 it is stated that the effect thereof has been neutralised 
by the judgment arid decree passed tkerein which held the defen- 
dantsto be tenants. Ihave already pointed out that the effect 
of the decision of the High Court was that the defendants Nos. 
1 to ra were tenants at the date of that suit The defendants 
who were plaintiffs in that suit persisted in the course of that 
suit and even in this suitin denying the relationship of landlord 
and tenent and in repudiating the title of the defendant No. r3. 
I do not think that it is now open to them in second appeal to 
take a somersault, repudiate the written statement which they 
have filed in this suit, and claim that they are still tenants and 


mean to retain possession in that character. Such a position ` 


was taken before Garth C. J. and Mitter J. in Suéyabhama Dassee 
v. Krishna Chundar Chatterjee (2) and was repelled. I do not 
think that it is now open to the defendants to urge the second point 
[See also Sarbeswar Ber Modak v, Surendrabaja (3)]. 

With regard to the first contention which relates to the validity 
ofthe gift to the plaintiff by defendant No. 13 Mr. Lahiry for the 
respondent has conte nded that no delivery of possession is necessary 
and that mere declaration of intention on the part of defendant 
No. 13 to give is sufficient. He bases his argument'on the 
ground that defendant No. 13 was in the position of Zoro parentis, 


(1) (1912) I. L. R, 39 Calc. 903. : . 
(2) (1880) I. L. R. 6 Calc. 55. (3) (1920) 55 I. C. 631. 
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According to the Mohamedan Law of gifts “Its pillar (f.s, of a 
donation) is the declaration of the donor (Wahib), for that constitutes 
the gift, and it is completed by the act of the owner alone, 
acceptance being required only for the purpose of establishing the 
property in the donee (Momwhovb Lechzo)" (Baillie’s Digest, Book 
VIII, Chapter I, page 507). Possession must be taken to 
establish the right of the donee, for the Prophet said that " a gift 
is not valid unless “possessed.” (Inayah Vol. IV P. 24). This 
being the express saying of the Prophet the requisite of delivery 
of possession can only be dispenbed with in the cases expressly 
recognised by Mahomedan jurists, The scope of the exceptions 
cannot be extended in analogous cases. So far as I am aware the 
Mahomedan jurists make an exception only in the case where the 
donor is the father or guardiar of the donee [Aseerunnissa Khatoon 
v. Absdoonnissa Khatoon (1), Sultan Miya v. Afiba Khatoon (2) ] 
and then only when the subject-matter of the gift was in the 
possession of the donor (Hamilton's Hedaya p. 484 and Edn.) 
Speaking of the gift of a father to his minor son Baillie states 
“The gift of a father to his infant child is completed by the 
contract; it makes no difference whether the subject of the gift be 
in his own hands, or in deposit with another. But if it be in the 
hands of an usurper, or of a pledges, or of a tenant who has hired 
it, the gift is not lawful for want of possession.” (Baillie’s Digest, 
Book VIII, Chapter V, p. 529). Mr. Ameer Ali in his Tagore Law 
Lectures points Out that this passage which is taken from the Fatwa 
Alamgiri does not mean that such properties, e.g. properties in 
the possession of an usurper, tenant or pledgee cannot be the 
subject-matter of a gift, but that possession must in such cases be 
delivered, (Vol. I pp. 66 and 67, 4th Edn.) The delivery need 
not be of Khas possession but according to the nature of the gift. 
In fact it has been held that the property in the possession of 
tenants can fotm the subject-matter of a gift, as also there can be 
a gift under the Mahomedan Law of the equity of redemption in 
respect of lands in the possession of the usufructuary mortgagee 
[Mulch Abdool Guffoor v. Muleka (3) and Taraprosanna Sen v. 
Skandi Bibi (4). In such cases the mere ceclarstion of intention 
on the part of the father (I give") would not pass title to his infant 
cbiM but a further act must be done whicb, having regard to the 


G) (1875) L. R. 2 I. A. 87. 

(a) (1931) I. L. R. 59 Calo. 557. 

(3) (1884) I. L. R. ro Cale, rrra. 

(4) (1921) I. L, R. 49 Calc. 68 ; ag C. W. N. 761. 
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nature of the right sought to be given away, could be construed 
to be delivery of possession. For this reason and for the reason 
that the gift by defendant No. 13 to the plaintiff when the latter's 
father, and not he, the defendant No. 13, was the guardian it would 
not confer title on the plaintiff unless possession was delivered. 
Defendant No. 13 may have been maintaining both the plaintiff 
and his father and living with them but that would not be sufficient 
to dispense with the delivery of possession. Whatever may have 
been the view before of the matter, this last point is now settled 
by the Judicial Committee of the Privy Council in the case of 
Musa Miya v. Kader Bux (1). In the case of Sm, Abia Khatoon v. 
Omar Ali (2) cited by Mr. Lahiry one of the gifts in question was 
by a grandfather to his predeceased son's minor son, The donor 
therefore was the legal guardian under the Mahomedan Law of the 
donees, and when jack and  Remfry, JJ. held that no 
-delivery of possession was necessary under the Muhammadan 
Law they were not extending the well recognised exception. The 
words Joco parentis used in the judgment must be takemw with the 
facts of that case. I accordingly overrule the broad contention of 
Mr. Lahiry noticed above. 

T have pointed out above that property in the possession ofa 
tenant, mortgagee or wrong doer can be- the subject matter ofa 
valid gift under the Mubammadan Law. In such cases delivery of 
Khas possession is not necessary. Inthe case of property in the 
possession of tenants, asking the tenants to attorn to the donee or 
allowing the donee’s name to be registered in the Revenue Regis- 
ters or the landlord’s papers, as the case may be, would be regarded 
as delivery of possession by the donor. In the case of Mohammad 
Abdul Gani v, Fakkar Jakan Begum (3) Sir John Edge observed 
thus :—“ In considering what is the Muhammadan Law on the 
subject of gifts ister vivos their Lordships have to bear in mind that 
when the old and admittedly authoritative texts of Muhammadan 
Law were promulgated there were not in the contemplation of any 
one any Transfer of Property Acta, any Registration Acts, any Reve- 
nue Courts to record transfers of the possession of lands, or any 
zemindari estates, large or small, and that it could not have been 
intended to lay down for all time ‘what should alone be the evidence 
that titles to lands had passed. " Dealing with the text of the 
-Durr-ul-Muktear (Book on gifts, P. 635) which lays down that no 

(1) (1928) L. R, 55 L A. 1715 47 G L. J. 517. 


(a) (1990) 53 C. Le J. 267. 
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ome gift can be valid unless the subject of it isin the possession of the 
1935. donor at the time when the gift is made and that land in the posses 
Gani Mia sion of an usurper or of a lessee or mortgagee cannot be made the 
Wajid xit subject of donation as it cannot be given away, Garth C. J. in the 
die case of Mullick Abdool Guffoor v. Mulska(1) observed " but we 


think that this rule, which is undoubtedly laid down in several 
works of more or less authority, must, so far asit relates to land, 
have relation to cases where the donor professes to give away the 
possessory interest in the land itself, and not merely a reversionary 
interest in it, Of course, an actual seisin or possession cannot be 
transfered, except by bim who has it for the time being. ” 

The Muhammadan theory of seisin is not so archaic as it is con- 
sidered to be, and when it is to be established that property in the 
possession of a tenant, wrong doer or mortgagee can be the subject 
matter of a valid gift, the Mahomedan theory of seisin at once 
furmishes an answer Of what can be regarded as delivery of posees- 
sion in respect of such property. The author of Majmaa-ul-Anhar 
saysthus: “ And the meaning of Kaby-ul-kamal (complete seisin) 
with reference to moveables depend upon their nature, and with 
reference to immoveable property as is suitable to its nature,” 
According to Durr-ul-Muktiar "to be ina position to take posses- 
sion is tantamount to taking possession.” Mr. Ameer Ali in his 
Tagore Law Lectures (Vol. I page 113—114) after noticing some of 
the texts of the Mahomedan jurists notices in particular Kazi Khan 
and states that according to that jurist, “ ability of the donee, if 
adult, or of bis guardian ifa minor, to take possession of the gift, 
is sufficient to validate the act of donation............Power to take 
possession is equivalent in certain cases to actual delivery of 
possession "and at page 67 of the same volume ventures the opinion 
that in the case of property in the possession of a trespasser 
authority given in the donee by the donor to sue for possession is 
tantamount to delivery of possession. 

The same principle can be deduced from the judgment of the 
Judicial Committee in the case of Ka/idas Mullick v. Kankyalal 
Pandit (a). There the question arose whether the gift of a property 
in the possession of a person who was claiming adversely to the 
donor and:\donee, made before the Transfer of Property Act, was 
valid under the Hindu Law. The Hindu Law required delivery of 
possession in the case of gift or sale. It was no doubt a case relat- 
ing to Hindu Law butthe principles formulated in the said deci- 


(1) (1884) I. L. R. 10 Calc. 1112. (1124). 
(2) (1884) L, R. 11 I. A, 218; I. Le R. 11 Cale. 121. 
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sion bas been applied by the Jidicial Committee to the Muham- 
medan Law of Gift [Mahomed Buhhsh Khan v. Hosseini Bibi (1)]. 
In Xakdas v. Kankyalal (2), Sir Richard Couch pointed out that 
the dispute as to the validity of the gift in question was not between 
the donor and the donee, but between the donee and a third person 
in actual possession of the subject at the date of gift and at the 
date of tha suit, who was claiming adversely to both the donor 
and the donee. Then at p. 232 after examining the cases he 
observed thus: “in this case the appellant (donee) is under the 
terms of the gift and according to the construction which their 
Lordships have put upon the Ikrarnama (deed of gift) entitled to 
‘possession, and their Lordships see no reason why a gift or con- 
tract of sale of property, whether moveable or immoveable, if it 
is not of a nature which makes the giving effect to it contrary 
to public policy, should not operate to give to the donee a right to 
obtain possession, On the principle contended for by the 1espondent, 
so long as he prevents the true owner from taking possession, 
however violently or wrongfully, that owner cannot make any title 
to a grantee. . . . Intbis case the donor has, in fact, done 
all she could, and as she still desires to support her gift there 
is no question of compelling her to do more." The gift was 
upheld anda decree for possession in favour of the donee was 
made.. In the case before me the donor or his heirs did not 
appear in the suit and did not challenge the gift, the.donor had 
placed the documents of title and documentary evidence in the 
possession of the donee, put in his powers the means to establish 
title and recover possession from the defendants Nos.r to rz, 
and had expressly asked the said defendants to give up possession to 
the donee, These acts in my judgment amount to sach delivery 
Of posession as the subject matter of the gift was capable of. The 
plaintiff has accordingly acquired a title under the donation and 
must succeed on its strength) 

I accordingly uphold the decree made by the learned Subordi- 
nate Judge and dismiss thé appeal. Asthe costs of the minor 
respondent have already been = there would be no further order 
for costs of this Court. 


P. R l ~ Appeal dismissed. 


(1) (1884) L. R. 15 I, A. 81 (95). 
(a) (1884) L.R 11 I. A. a18; I. L. R, 11 Calc. 121. 
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- PRIVY COUNCIL. 
Present: Lord Thankerton, Lord Alness and Sir Shadi Lal. 
THAKOR VIJAYSINGJI CHHATRASINGJI 


?. 
THAKOR SHIVSANGJI BHIMSANGJI 


[Ox APPEAL rrom THE HioH Court or JUDICATURE AT Bomnay.] 


Adoption by widew—Hindu  Law— Bombay Presidency—Corrupt motive— 
Widow's unrestricted power to adopt without consent of kinsmen—Object 
of adoption, te continue the line—Vesting or divesting of estate, immaterial 
—Rights of adepied wn in natural family—Adeptes and his wife becom- 
ing members of adoptive family—Validtty of adeption thereafter by adobére's 
“natural mother. è ~ 
A widow may adopta son to her deceased husband although by so dolng 
she would defeat an estate other than her own. Her power to adopt does not 
depend upon the question of vesting or divesting of the estate. The purpose 
of an adoption is to secure the continuance of the line, and when the natural 
zon has left no son to continue the line, nora widow to provide for its coa- 
tinuance by adoption, his mother can make a valid adoption to her deceased 
husband, although the estate is not vested in her. 


Amarendra Mansingh v Sanatan Singh, (1) followed. 


1n the Bombay Presidency, the rule * being well established that a widow, 
Who has no authority from her deceased husband, may adopt a son to him 
without the consent of his kinsmen, the validity of an adoption by her cannot 
be impugned on the ground that she acted from an improper motive and not 
with the view of conferring spiritual benefit upon her husband. Her discretion 
to adopt or not is entirely unfettered, and her choice in the matter cannot be 
restricted. . 

Chandrasangj]l, the owner of an impertible ¢alugdari estate, known as thé 
Ablmm estate, disd in April 1899, leaving him surviving hls only son, 
Chhatrasingj: and a widow, Kesarba. The succession to the estate being 
governed by the rule of lineal primogeniture and females excluded from 
inheritance, Chhatrasingji inherited the Ahima estate. In August, 1915, he 


-was adopted in tbe Bhamaria family. Although Chhatrasingji was then a 
married man, aged about 35 years his adoption was in accordance with the 


Hindu Law as recognized in the Bombay Presidency, and be became a member 


. Of the adoptive family. Thereafter, his mother Kesurba adopted Mansangji 


as a son to bez decensed husband Chandrasangji. 

The plaintiff (Chhatrasingl’s paternal uncle’, claiming as the next eldest 
male heir, sued to recover possesslon of the Ahima estate on the ground that 
Chhatrasingji, by reason of his adoption in the Bhamaria family, had forfeited 


(1) (1933) L. R. 60 I, A. 242. 
* Sec Bkimabai v. Gurunathgouda (1933) L, R.'6o I. A, a25—Rep. 


~ 
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his right in the Ahima estate which thereupon devolved upon the plaintiff in 
accordance with the rule of lineal primogeniture. 


Held by the Privy Council, dismissing the plaintiff's sult and leaving open 
the question as to the right of Chhatrasingjl to retain, after his adoption in 
the Bhamaria family, tha: Ahima estate which he had inherited in his natural 
: family. 


Held further, (1) Thatinasmuch as upon his adoption in the Bhamarla 
family, Chhatrasing]i and his wife ceased to exist for the purpose of conti- 
nuing the lins in the natural (i.e. Ahima) family, his mother Kesarba was 
entitled to make an adoption to secure that object. 


(2) That the adoption by her of Mansangji undoubtedly served the pur- 
pose in question, and it could not be impeached simply because it would 
defeat the estate which had vested In some other person. 


(3) That Mansangji being thas the validly adopted son of, Chandrasangjl 
in the Ahima family, the plaintiff could not, in his presence, inherit the Ahime 
estate. 

Judgment pf the High Court, Bombay, a L. R. 56 Bom. 619 ; 34 Bom. 
L R. 1334,) reversed. 

Appeal No. 85 of xç33 againsta decree of the High Court, 
Bombay, dated the rath April 1932, affirming a decree of the Sub- 
ordinate Judge at Nadiad, dated the 28th March, 1927. 

The facts of the case and the pedigree table of the parties are 
set out inthe Board’s judgment. The judgments of Patkara and 
Barlee, JJ. in the High Court are reported in Z. Z. R, 56 Bom. 610; 
34 Bom. L, R. 1332. 

The questions for determination in the appeal were :— 
(1) Whether the rights which a son had in the estate of his natural 
family cease to exist on his being given away in adoption into 
another family ? 

(2) Whether, in a family governed by the rule of lineal primo- 
geniture and exclusion of females from succession, can the mother, 
after the adoption of her natural son in another family, adopt a son 
to her deceased husband, although the estate had not vested 
in her? 


Ugfohn, K. C. and Partké for the Appellant. 
Sxbba Row for the Respondent. 
The second question alone was argued before the Board. 


For tha Appellant, it was submitted that the validity of the 
adoption of Mansangji was concluded by Amarendra Mansingh v. 
Sanatan Singh (1), decided by the Board since the judgment of 


(1) (1933) L. R. 60 I, A- 242. 
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the High Court under appeal The natural son, after his adoption 
in the Bhamaria family, must be considered to have been civilly 
dead: Raghuray v. Swbkadra (1) Both he and his wife passed 
into the adoptive family : Xalganda v. Somagpa (1). His mother was 
therefore competent to adopt Mansangji asa son to her deceased 
husband. As laid down by the Board in Amarendra Mansingh'’s 
case (3), her power to adopt is independent of any question of 
vesting or divesting of property, Observations of Wallace, J. in 
Triguramba v. Verskataratnam (4), quoted with approval by the 
Board in Amarendra’s case (3), referred to. 


‘For the Respondent, it was contended that the adoption of 
Mansangji was invalid, as the mother in making the adoption acted 
from improper motive and not for fulfilment of religious or spiritual 
purposes: Zhe Collector of Madura v. Moottoo Ramalinga 
Sathupathy (5); Vellanki Venkata Krishna Rao v. Venkata Rama 
Lakshmi (6). 


` [Lord Thankerton pointed out, referring to BAimasai v. Guru- 
nathagouda (7) and Mwila's Hindu Lato, that in the Bombay Presi- 
dency, where the consent of the husband's sapindas is not requisite, 
the motive of the widow in making the adoption is immaterial]. 


Learned Counsel conceded that he could not distinguish 
Amarendra Mansingh’s case (3), except that there the natural son 
died unmarried, while in tbe present case he had s wile, 


[Uf/ohn, K. C.: His wife passed with him into the adoptive 
family: a/gavda v. Somagga (3.] . i 


Their Lordships Judgment was delivered by 


Sir Shadi Lal:—The property, which is the subject matter of 
the dispute in this appeal, is an impartible talugdari estate called 
Ahima estate. It is situated in the Kaira district of the Bombay 
Presidency, and the parties are agreed that the succession to the 
estate is governed by the rule of lineal primogeniture, and that. 
females are excluded from inheritance, 


(1) (1928) I. L. R. 3 Luck. 76 (86, 87). 
(2) (1909) I. L. R. 33 Bom. 669 (687, 688). - 
(3) (1933) L. R. 60 I. A. 242. 
(4) (1922) I. L. R. 46 Mad. 423 (433, 434). 
. (5) (1868) 12 M. I, A. 397. 
(6) (1876) I. L. R. 1 Mad. 174 (P. C.). 
(7) (1932) L .R. 60 1. A. 25. 
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. The relationship of the persons concerned in the dispute is 
shown in the following pedigree table :— 


NARSANGJI 


Rupaliba= Himatsangji e Surajba 
(died 1888 


Chandrasangji 
(died 6-4-1899) 
= widow Kesarba, defendant No. 2 
adopted Mansangji, defendant 
- No. 3, on 159-1917. 


Chhatrasingji 
defendant No. 1, went in adoption 
to Bhamarai on 2-8-1915 


wife Dolatba, defendant No. 4. l| 


(died on 12-1-26) 
Bajuba (born ‘before the 
adoption of defendant No. 1) 
defendant No. 5. 


Siasah unai 
i "added legal representative of defendant No. 6 
: . deceased plaintiff. 

Himatsangji died in 1888, leaving him surviving two sons, 
Chandrasangji and Bhimasangji. The elder son, Chandrasangji, 
inherited the entire impartible estate, while the younger son, 
Bbimasangji received only maintenance. In April, 1899, 
Chandrasangji died, and was succeeded by his son, Chhatrasingji. 

On the 2nd, August, 1915, Cbhatrasingji was adopted by the 
widow of one Kunwarsahib Bapusabib, the proprietor of the 
impartible estate of Bhamaria, which is a larger estate than the 
Ahimg estate. Though Chhatrasingji was, at that time, a 
married man of about 33 years of age, his adoption was in 
accordance with the Hindu law as recognised in the Bombay 
Presidency. He consequently became a member ‘of the adoptive 
family. 

Thereupon (thereafter?) Kesarba, the widow of Chandrasangji, 
adopted Mansangji asa sonto her deceased husband ; and the 
factum of this adoption, which was made on the 15th September, 
1917, is no longer a matter in controversy between the parties. Its 
validity, however, raises an important issue which their Lordships 
bave to determine, 
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The suit, which has led to the present appeal was com 
menced on the oth February, 1918, by Chhatrasingji’s paternal 
uncle, Bhimsangji, who claimed the Ahima estate on the ground 
that Chhatrasingji, by reason of his adoption in the Bhamaria 
family, had forfeited his right in the Ahima estate, which then 
devolved upon the plaintiff in accordance with the rule of lineal 
primogeniture. The defence to this claim was twofold. It was 
urged that Chhatrasingji, in whom the estate had vested on the 
death of his natural father, was not divested of that estate when 
he was adopted in the other family; and that, at any rate, the 
plaintiff was not entitlel to succeed to it in the presence of 
Mansangji, who, as the adopted son of Chandrasangji, had a prior 
right of succession. 

The High Court, concurring with the Trial Cour have 
pronounced against the validity of the adoption of Mansangji, and 
also held that Chhatrasingji, owing to his adoption in the Bhamaria 
family, ceased to bea member of the Abima family, and lost his 
Tight in the estate of his natural family. They have accordingly 
decreed the claim in respect of the properties which constitute the 
impartible estate of Ahima. 

Both these questions are again raised on this appeal, but 
it is'argued that, in view of the recent judgment of this Board 
in Amarendra Mansingh v. Sanatan Singh (1), the adoption of 
Mansangj should be held to be valid; and that, as he must take 
precedence over the plaintiff in the matter of succession, the 
suit brought by the latter must be dismissed. The High Court 
declared the adoption to be invalid upon the ground that, though 
Chhatrasingji with his wife went over to the adoptive family and 
severed all connection with the natural family, including the 
heritage and the gofra of the latter family, Kesarba could not 
make an adoption which would have the effect of divesting the 
estate which had vested in the plaintif. The learned Judges 
proceeded upon the principle that a widow cannot adopt a son to 
her deceased husband, if by so doing she would defeat an estate 
other than her own. This view cannot now be regarded as a 
correct exposition of the law. As observed by this Board in 
Amarendra Mansingks case (1) (supra), the power of a widow to 
adopt doés not depend upon the question of vesting or divesting 
of the estate. -The purpose of an adoption is to secure the 
continuance of the line, and when the natural son has left no som 
to continue the line; nor a widow to provide for its continuance by 


(1) (1933) L. R. 60 I. A. 242. 
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adoption, his mother can makea valid adoption to her deceased 
husband, although the estate is not vested in her. It-was on 
this ground that the addption in that case, which was made by a 
widow after the death of her natural son without leaving a son 
ora widow, was found to be valid, though the estate had vested 
in a collateral of the son. In the present case the natural son 
with his wife having ceased to exist for the purpose of continuing 
the line in the Ahima family, his mother was entitled to make an 
adoption to secure that object. The adoption of Mansangji 
undoubtedly served the purpose in question, and it cannot be 


impeached simply because it would defeat the estate which had . 


vested in some other person. 

It is, however, contended that the adoption was made by 
Kesarba, not for the spiritual benefit of her husband, but in 
order to deprive the plaintiff of his inheritance. But there is no 
evidence to prove any improper motive, and if the adoption 
, causes harm to the plaintiff, it nevertheless confers spiritual benefit 
upon the husband. Moreover, the rule is firmly established that 
inthe Bombay Presidency a widow, who has no authority from 
her deceased husband, may adopta son to him, and that it is 
not necessary for her to obtain the consent of his kinsmen. It 
depends entirely upon her discretion whether she should or should 
not make an adoption, and her choice in the matter cannot be 
restricted. 

The result is that Mansangji is the adopted son of Chandra- 
sangji, and that his adoption is not open to any valid objection. 
It is clear that in his presence the plaintiff cannot inherit the 
estate, In view of the insurmountable obstacle created by this 
adoption in the way of the plaintiff, it is unnecessary to adjudicate 
upon the right of Chhatrasingji to retain, after his adoption in 
the Bhamaria family, the estate which he had inherited in the 
Ahima family. 

Accordingly their Lordships will humbly advise His Majesty 
that this appeal should be allowed, and the suit dismissed with 
costs throughout. 

T. L. Wilson & Co: Solicitors for Appellant, 

H. S. L, Polak & Co: Solicitor for the Respondent. 


K. Jj. X. Appeal allowed, 
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a Before Mr. Justice D. IN. Mitter and Mr. Justice D. C. Patterson. 


Civi, a : KADU alias KADIR 


" 1995 mE 


March, 32. | SREEMATI KOLEMAN BIBI.” 


Dissolution ef marriage under Makomsdam Law by a Mahomedam wife— 
Cruelty and desertion, if can be grounds for divorce —District Fudge, 
if can enteriain such a sutt—Objection as to jurisdiction, if cam be 
- allewed to be raised for the first time in appeal, 


According to modern jurists a Mahomedan wife is entitled to — a 
sult for divorce If she can make out a case of crusliy coupled with desertion. 


It Is open to the District Judge to entertain a suit for divorce on the 
groand of cruelty and wilful neglect. 


The question of jurisdiction though a point of law should not be always . 
allowed to be raised for the frst time in appeal and Courts of appeal should 
always be chary of entertaining points not raised in the Courts below. 


Suit for dissolution of marriage by a Mahomedan wife. 
The material facts appear from the judgment. — — 
_ Mr, Phani Bhusan Chakravarti for the Appellant. 
Mr. Sackindra Kumar Roy for the Respondent. 
The judgment of the Court was as follows : 
Mitter. J, :--The question raised by this appeal is onè 


March, 29. of .considerable importance. It appears that the appellant was the 


defendant in the suit brought by the plaintiff respondent Sreemati 
Koleman Bibi for dissolution of her marriage with the appellant. 
'The grounds on which the application was rested are (1) that she had 
been subjected to ill-treatment and beating, and ultimately turned 
out of his house, that is cruelty ; and (2) that after having been 
' turned out of his house the husband failed to bring her back 
and to maintain her, These are substantially the two grounds 
on which this suit was founded. The defence was that the petition 
for dissolution of marriage was not maintainable according to 
. Mahomedan Law and Custom. A further -defence was taken 
denying the allegation of cruelty. The positive case of the defen- 
dant was that his father-in-law was under undue influence of other 


*Appeal from Original Decree No. 123 of 1931 against the decree of Mr, 
A.F. M. Rahamen, Additional District Judgo of Dacca, dated the roth of 
December, 1930. k 
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persons with one of whom he was negotiating "with his daughter's 
marriage and consequently the pefitioner was detaiped by her 
father im his house. It was further said ‘by way of defence that 
the appellgnt was willing to. maintain his wife and keep her in bis 
house. The learned District Judge, after taking the evidence on 
.both sides has come to the following conclusions, (i) that there 
.has been habitual beating and cruelty as a result of which the 
wife was compelled to leave the house of -the defendent and (2) 
that the defendant failed to provide her, with maintenance. He 
has accordingly granted a decree to the plaintiff. Hence the pre- 
sent appeal, | : l 


In appeal it has been contended by Mr. Ċhakravarty that 


cruelty and desertion are no grounds for dissolution of marriage 
under the Mahomedan Law as administered in British India. It 
has been further contended that assuming that cruelty is a ground 
for dissolution, the cruelty myst be a legal cruelty and not the 
cruelty such as has been proved in this case. Itis said further 
that there has been no desertion as understood in the Mahomedan 
Law, The next ground is that the offer made by the husband 
-not having been considered the decree contravenes the provisions 
of the Mohomedan Law. Mr. Chakiavarty wants to mise an 
additional ground that the learned District Judge has no juris 
diction to entertain the petition asa’ Court of first instance. We 
‘do not think it right inthe circumstances of this appeal that this 
point should be allowed to be raised for the first time in this 
appeal It is true it is a question of law and question of 
soriginal Jurisdiction of the District Judge which goes to the root 
of the matter. Still Courts of appeal should always be chary of 
entertaining points which are not -sifted in the Court~below. 
:Nothing need be said further with regard to this ground. > The 
real point which we need consider is asto whether, having regard 
to some texts of Mahomedan Law cruelty or desertion constitutes 
any ground fora suit for dissolution of marriage by the-wife. It 
-has been contended :on behalf of the appellant that the grounds 


on which dissolution can be allowed are stated by Sir Dinshah - 


‘F, Mulla in his Principles of Mahomedan Law, tenth edition at 
.page 209. Impotence of the husband is said to be a "ground 
which entitles n Mahomedan wife to sue for divorce: In Article 
241 the learned guthor'says this: “The wife is ‘not entitled to 
claim a judicial divorce on any other ground, such as conjugal 
infidelity on the husband’s part, or inability to maintain hér dr 


cruelty." In support of bis statement of the law to the effect that 


#343 
Crm 
"935. 
ave 
Kadu alias Kadir 
Y. 
Sm, Koleny(d Bibl. 


Mitter, A £. 


— 


THE CALCUTTA LAW JOURNAL, [Vòn LXI. 


inability to maintain the wife is no ground for a suit at the instance 
of a wife for a dissolution of marriage, the learned author refers 
to a passage in Baillie’s Digest of Mohummadan Law to which 
we will presently refer. That passage runs as follows: “A man 
is not to be separated from his wife for inability to maintain her. 
But the Judge may direct her to raises her maintenance by borrow- 
ing on his credit, And ifa judge should decree a separation, the 
decree would not be valid; nor even though allowed by another 
judge would it become operative, because it is not within the power 
ofa judge to pass such a decree, for the reason already given, 
that inability to maintain a wife is not a sufficient reason for separa- 
ting the parties.” According to the finding of the learned Judge 
in this case however there is something more than mere inability 
to maintain. The learned Judge has found, to quote bis own 
words, "that the defendant habitually ill-treated the plaintiff and 
subjected her to considerable physical cruelty; that ultimately, 
over four years ago, he turned her out of her house after a severe 
beating though she was at the time (with child) and that after that 
he never sought to bring her to his house or to arrange for her 
maintenance.” On this finding in our view the case of deser- 
tion has been made out. That being so, there being cruelty as 
deposed to by the plaintiff’s witness which deposition we have no 
reason to disbelieve, in addition to desertion we think according 
to the view taken by the modern Mahomedan jurists the plaintiff 
has a right to maintain the suit. In Mr. Syed Ameer Ali's Mahom- 
medan Law Vol s at page 520 the learned author gives the 
reasons for which a wife is entitled toa divorce. He says this 
“A wife is entitled to a divorce for the following among other 


reasons and his reason No. rois: “When he (husband) treats 


her (wife) habitually in a cruel manner.” His reason No. rr is; 
“When he (busband) is in the habit of beating her (wife) or 
threatening her (wife) with bodily injuries.” “According to the 
Hanafis,” says the learned author, “mere inability to provide 
maintenance is not a sufficient ground for asking for a divorce, 
When the husband is possessed of means and is able to provide 
for the support of both himself and his wife, and wilfully refuses 
to do soamd neglects her, then only can she apply for & divorce, 
The Kazi or Judge has the power of granting a divorce, when the 
refusal or neglect is wilful and unjustifiable.” We think, having 
regard to this statement-of law in Mr. Syed Ameer Ali’s book 
that the suit of the plaintiff can be sustained, Having found 
cruelty and wilful neglect to maintain the wife it was open 


Vor. LXI.) HIGH COURT, 


to the District Judge to entertain the suit. This view is -also 
supported by a passage which has been quoted by Mr. Wilson in 
his wellknown treatise on Anglo-Mubammadan Law. The passage 
istaken from Baillie’s Digest of Mubammadan Law. At page 
304 the learned author says thus: “When married parties dis- 
agree and are. apprehensive that. they cannot observe the bounds 
prescribed by Almighty God (or, in other words, perform the 
duties incumbent on them by the marriage relation) there is no 
objection to the woman’s ransoming herself from her husband with 
property in consideration of which he is to. give her koola, and 
when they-have done one irrevocable repudiation takes place, and 
she is liable for the property. When the aversion is on the part 
of the husband, it is not lawful for him to take anything from her 
in exchange for the &&oo/a." With reference to this passage Mr. 
Wilson in his Anglo-Muhammedan Law, sixth edition, at page 154 
says this: “Asto judicial divorce for the husband's cruelty, or 

adultery the Hedaya and Fatawa Alamgiri are silent, indeed, we 
are to understand ina compulsory sense and isolated expression 
- in an extract from the latter work which is thus rendered by 
° Baillie, p. 394." Then he quotes the pastage which we have 
quoted already. After citing this passage the learned author ob- 
serves this, “If this means that the Xasi must, or may, on the 
wife's demand, compell the husband to give her a &Aw/a, we must 
further suppose (1) that he can pass such a decree on mere proof 
of incurable disagreement, or incompatibility, irrespective. of actual 
cruelty or other breach of conjugal duty ; and. (2) that he can fix 
at his discretion the price at which the woman is to purchase her 
freedom. ‘These. propositions, if accepted, would. to a certain 
degree assimilate the woman's position as regards divorce to that 
. of the man, but the point has never come up for judicial decision 
in that form.” The learned author then refers to a Burma case 
namely, the case'of KAali/al Rahaman v. Marian Bibi (1), and 
says that the grounds for a judicial divorce are stated there in 
wide terms, including habitual cruelty, and perhaps even desertign 
and neglect. Having regard to the view taken by the modern 
Mahommedan jurists including Mr. Syed Ameer Ali and the view 
taken in Baillie’s Digest of Muhammedan Law at page 304 we 


think it right to “hold that a suit can be maintained at the instance - 


ofa Muhammedan wife if cruelty is accompanied with desertion 


of wife as inthe present case. We think, S ROM Lad 


must be dismissed. 
(1) (1920) 591. C. 804. 
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Civi. 


pd - No order is made as to costs, 

' 1935, . The findings of facts have also been challenged by Mr. Chakra- 
Kado allas Kadir varty but having regard to the remarks made by the learned Dis. 
j trict Judge that he has seen the witnesses dnd that by observing 


v. 
Sm, Koleman Bibi, t : 
Pu eee their demeanour he has come to the conclusion that the defen 


Hitter, F. dant’s witnesses are all unreliable, we think that we should not: 
E "interfere with his finding on an issue on such a simple question 
of fact as arises in the present case; as to whether desertion 
and cruelty has been established on the part of the husband. 
Patterson. J. Pages ^ 
P. x Appeal dismissed, 
Before Mr. Justice D. N. Mitter and Mr, Justice D. C. Patterson. 
ema. l MANORNJAN RAY AND OTHERS 
1935. . ; i j j 
Smg? v. 


Febtuary, , I5. i : 
ipsi did MUNSHI SELAMUDDIN AHMED 


CHOUDHURY AND OTHERS.* 


Paini Regulation (VIII of 1819), Secs. 2 and 3—Bangal Tenancy Act (V BI 
ef 1685, B. C.), Seca. 178, 179 and 195 (¢)—Rate of interest, stipulation 
for, in the Patni Kabuliyat. 


Under sections 2and 3 of the Patni Regulation, the rights as between x 
Zemindar and a patnidar are to be 1egulated by the terms of thelr engagement. 
Therefore, where a Patni Xabwliyat provided that in case of default of any 
Hist, the lessee should pay interest at the rate of two per cent per month, the ` 
-matter of Interest between the parties is, by reason of section 198 (o) of the 
Bengal Tenancy Act, to beiegulated by the terms of the Kabullyat and will 
notin any way be affected by the  provisioos of sections 178 "and 179 of the 
Bengal Tenancy Act. 

The provisions of section 179 of the Bengal Tenancy Act apply to tenures 
which are moksrari and permanent tenures simpliciter and not to permanent 
tenures regulated by the special Rago ten: VALE Of SO. ` 


*Appeal from Original Decree No, 168 of 1933 iud n iu 
Moulvi Md. Ibrahim Hoesain, Subordinate Judge, 4th Court ot FD dated. tho 
15th March, 1933. id 


Vor. LXI] HIGH COURT, 


' Chundy Charan Law v. Rohini Kumar Sarkar (1), explained. 

In matters In which the Patni Regulation is silent, the Bengal Tenancy Act 
may furnish the roles of substantive law and procedure. 

Gyanada Kantho v. Bromomoyi Dassi (2), Mahomed Abbas Mondal v. Braja 
Sundari Debia (3) and.Xristo Bullus Ghose v. Kristo Lal Sinsh (4), referred to. 

Suit for arrears of rent. Toc 

Appeal by the plaintiff. 

The facts of the case will appear from the judgments of the 
Court. 


Messrs. Atul Chandra Gupta and Prakash” Chandra Pakraski 

for the Appellant. ' f 

Dr, S. C. Basak with Dr. Bijan Kumar Mukherji for the 
TR 

r, Panna Lal Chatter 1 for the Deputy uc for the 

minor deus y od 

The judgments of the Court were as follows. i , 


D. N. Hitter, J:—In this appeal which arises ina suit for 
arrears of rente question of some importance has been raised. 
The question which we are to decide is really a question of finit 
impreseion turning on the provisions of Regulation VIII of 1819, 
and also on the provisions of the Bengal Tenancy Act. It appears 
that the predecessor of respondente executed so far back asin 
the year 1869 a Putai Kabwiiat in favour of the predecessor of the 
present plaintiffs. In that Kabuliat one of the. stipulations was 
. that in case of default of any is! the lessee Should pay interest 
at the rate of two per cent per month and that the amount in arrears 
together with the said interest should be realised without any, 
objection under Regulation VIII of 1819 and Act X. of 1859 and 
under the provisions of other lawsin force for the time. On the 
basis of that Kabuliat a suit was instituted by the present plaintiffs 
for the recovery of the arrears of rent in respect of the Putni for 
the whole of 1337 and 1338 B. S and the Asar and Bhadra Kists 
of 1339 B.S. The only defence which was taken in this suit was 
that the plaintiffs | vere not entilled to interest at the rate claimed. 
The defence in substance is-that the plaintiffs were not entitled 
to interest at a rate exceeding 1934 percent per annum having 
regard to the provisions of proviso to section 179 of the ARPER 

(1) (1933) 8 C. L. J. 18; yc. W.N. 1038., 

(2) (1889) I. L, R. 17 Calc. 162. . g 

(3 (18)1) L L. R, 18 Cale, g60.- z 

(4) (1889) L L. R. 16 Cale, 64a. 


1935: 
<> 
Manaan jan Ray 


Maga Selàmuddia 
Ahmed Choudhury. 


- February, 15. 
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Tenancy Act as amended by Act IV of 1928 read with section 
178 of the said Act. With regard to plaintiffs’ claim the trial 
Court held that the plaintiffs were to recover rent and cess at the 
rate claimed together with interest at 1214 percent per annum on 
the arrears of such rent and cess as they fell due. 


In appeal to this Court by the plaintiffs it has been contended 
that the Subordinate Judge was wrong in cutting down the rate 
of interest and that he was in error in applying the provisions of 
proviso to the sections 178 and r79 having regard to the provi- 
sions of Section 195 (e) of the Act. The argument on behalf 
of the appellants is that there is an express provision determining 
the incident of the #aż#i in the Patni Regulation and consequently 
Bengal Tenancy Act will not apply to the provisions with regard 
to interest on the arrears of the Putni rent which is.one of the 
main incidents of relationship between the parties based on the 
Putni. Section 195, clause (e) is to the following effect; "Nothing 
in this Act shall affect any enactment relating to putnitenures 
in so far as it relates to those tenures, except that the expression 
‘Khud kast raiyat or resident and hereditary cultivator in sub- 
section (3) of section 11 of the Bengal Patni Taluq Regulation. 
1819, shall be deemed to include all raiysts having a right of 
occupancy.” It is contended that by virtue of sections a and 3 
ofthe Putni Regulation Act VIII of 1819 the rights of the par- 
tles must be determined according to the terms under which the 
gini is held. Section 2 says this: “It is hereby declared that 
any leases or engagements for the fixing of rent now in existence, 
that may have been granted or concluded fora term of years or 
in perpetuity by a proprietor under engagements with Government 
or other person competent to grant the same, shall be deemed 
good and valid tenures according to the terms of the covenants 
or engagements interchanged, notwithstanding that the same may 
have been executed before the passing of Regulation V, 1812,..” 


' The rest of the section is not material. Section 3 enacts that 


tenures known by the name of Fidei taluks, as described in the 
preamble to this Regulation, shall be deemed to be valid tenures 
in perpetuity according to the tenures of the engagements under 
which they are hgld. These two sections make it clear that the 
rights as between a Zemindar and a gwiniday who is entitled to 
the benefits of such provisions of the mmf are to be regulated 
according to the terms of the engagement under which they are 
held ; and one of the essential terms of engagement is that in case 
of default of payment of the wm; rent intime the arrear is to 


Voi, LXI.) . atom court 


carry interest at the rate of a percent per mensem, We arè, thete- 
fore, of opinion that having regard to section 195 (e) the matter 
of Interest is to be regulated by the terms of engagement in accor- 
dance with the provisions of section 2 of the Regulation; and 
nothing in the Bengal Tenancy Act can affect this right which 
is created according to the engagements under which they are 
held, and which are held to be valid under sections a and 3 of 
the Regulation. Dr. Mukerjee who appears with Dr. Basak on 
behalf of the respondents contends that the Putni Regulation is 
silent on the question now in controversy and he has accordingly 
tried to rest his argument on the type of cases which hold that 
in matters in which the Putni Regulation as it now stands is silent, 
the Bengal Tenancy Act furnish the rules of substantive law and 
procedure. There is no doubt a class of decision to that effect, 
for instance in the case of Gyanada Kantho Rey Bahadur v. 
Bromomoyi Dassi (1), Mahomed Abbas Mondal v. Braja Sundari 
Debia (2), and Kristo Bullav Ghose v. Kristo Lal Singh (3). He has 
therefore streneously contended that sections 2 and 3 of the Regu- 
lation to which reference has already boen made refer only to 
one particular term of engagement, namely, the period for which 
the gwiat was torun. In otherwords it is stated that the whole 
object of sections 2 and 3 wasto validate such of the pwfni as 
had been granted in perpetuity- in excess of the term of ro years 
contrary to the law which existed before Regulation V of 18ra 
was passed. It is difficult to cut down the general effect of these 
sections in this way. Nothing can be clearer to us that the terms 
of the engagement under which the gwn; is held must refer to 
all the terms and it is difficult to pick and choose some of the 
‘terms of the engagement under which they are held within the 
meaning of section 3 of the Regulation. Our attention has been 
drawn to the decision to which I was a party in the case of Chundy 
Charan Lam v. Rohini Kumar Sírhas (4) and it was pointed 
out in that case that the XabwHat previous to the passing of the 
Bengal Tenancy Act provided that in case of default the landlord 
might at his option proceed either under the zw»; sale rules, or 
may proceed under the general rules regulating realisation of 
rent obtaining for the time being, and notwithstanding that this 
Court held that the provisions of the proviso to section 179 of 


(1) (1889) I. L. R. 17 Calo. 162. 
(2) (1891) I. L. R. 18 Cak. 360. 
(3) (1889) I. L. R. 16 Calc. 642. 
ul Q (1933) 58 C. L. J. 18; 37 C.W. N. 1058. 
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GYE: —' the Bengal. Tenancy -Act prevented the landlord from. realizing 
1035. rent at arate exceeding 1234 percent per annum. - We do not 


Manoranjan Ray now, the exact terms of the said. kabuliat and the question was 
ve argued ‘before us on the footing that the Kabuliat was one to 
Ahmed Chotbacy, which the provisions of putni regulations did not apply and proviso © 
` D. N. Mier, F. to section 179 was attracted. We think that the decision having 
i proceeded on that basis cannot be said to be any. authority in 
. Support of -the respondents’ contention. The legislature knew 
the distinction between an ordinary permanent and mokarari 
tenure and a putni tenure and if it was the intention to make the 
provisions of proviso to section 179 applicable to putni tenure the 
incidents of which are somewhat of a different character from that 
‘of an ordinary permanent tenure it would’ have said so. In our 
Opinion the provisions of the proviso to section 179 apply to tenures 
‘which are mokarari and permanent tenures simpliciter and not 
_-to- permanent tenures, wbich-are goyerned by special. incidents 
under-Reg. VIII of 1819. 


.. In this view we are of opinion that this PeT must be allowed. . 
and that the plaintifía' claim must be decreed in full with interest- .' 


At the rate of two percent per mensem according tothe SA 
Jion of the Kabuliat. 

As.the question in controversy was decided . withont any refo- 
,rence.by the. appellant to the. provisions of section 195 (e) of the 
-Bengal Tenancy Act we think there shod be no order as to 
Costs, > 
" The result i is that the decree of the Subordinate Judge i is varied 
by raising the rate of-interest from 1234 percent per annum to 2 
.per cent per mensem. The order as to costs of the lower Court 
is also varied by giving to-the plaintiffs full costs insted of: pe 
portions costa. 


` Patterson, J. - age. 
me 5 a é d. s CN - Appeal allowed. 


wd f 


Vor. LXL] £c HIGH COUR, 
Bion Mr. Justice R, C, Mitte, 000.07 
RAM CHARAN CHAKRAVARTY 
- n 
(i. 7 RAJ KUMAR CHAERAVARTY.* 


Paddy remi— Landlord whether entitled to recover market valus or the fixed 
amount stipulated in the kabuiiyat—HMeaning of Mosis Cl when 
interest made payable in money and not as ‘Bari’. 

Where a louse contained a sülpulatioa "att far tle ted bigkas of land I shall 
deltver to you every year six bískes of paddy ; lf 1 do not deliver paddy.ot keep 
It in arrears then for the price of the abovementioned six bishes of paddy you 
shall be entitled to realise from me with interest at Re. 1 per Rs. 100 per month 
the tices sum of Rs. 20 elther by suit or amicably. ” 

Held, that the word ticca means ‘fixed in perpetuity’. - 

Held further, that the msotlon of the interest In money only and not in kind 
oc not as ‘bari’ implies that the landlord is entitled, in default of delivery of 
paddy, only to claim the money mentioned in the lease. 

The suit was for recovery of rent. - 

The appeal was by the plaintift landlord. 


The facts of the case will appear from the judgment of the 
Court. ` | 


Messrs. R. N. Roy and Nagendra Kumar Dutta for the 
Appellant. 


Mr. Sris Chandra Dutta for the Respondents. 
The judgment of the Court was as follows: 


` This appeal is on be half of the plaintiff and arises out of a suit 
for recovery of rent. The question between the parties is whether 
the plaintiff is entitled to recover at the present market rate "the 
value of 6 Bishes of paddy or at the rate of Rs. ao per year. The 
present market value of 6 Bishes is Rs. 7o. 

The Court of first instance decreed the suit at the amount 
claimed by the plaintiff giving the defendant a credit to the extent 
of Rs, 20 on account of payment. The learned Subordinate Judge 
on appeal has held that the plaintiff i is entitled to claim only at the 
rate of Rs. so per year. The rights of the parties are governed by 
the terms of a registered Kabuliat dated 4th Baisakh 1295. The 


* Appeal from Appellate Decree No. 1&86 of 1932 against the decree of Babu 
Phanindra Nath Mitra, Subordinate Judge, Khulna, dated the goth April, - 1933 
reversing the decree of Babu Aditya Chandra Dutta, Munsiff, and Court 
Bagechat dated the 17th December, 1930. 
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Kabuliat begins and ends by saying that it isa "Kabuliat for lands 
let out at a produce rent. After stating that the tenant will have 
to deliver 6 Bishes of paddy every yedr, it proceeds on to state that 
ifthe tenant fails to deliver the paddy, the landlord would be 
entitled to realise amicably or by suit the ticca sum of Ra. go with 
interest at the rate of Re. 1 per month. The use of the word ‘ticca’ 
gave rise to controversy between the parties. The learned Sub- 
ordinate Judge relying apparently on one of the meanings given 
to that word by Wilson in his Glossary came to the conclusion that 
‘ticce’ means ‘fixed in perpetuity’, In this respect,- he is certainly 


‘supported by Wilson and I cannot say that the interpretation of 


the word 'ticca’ given by the learned Subordinate Judge is a wrong 
interpretation, Ido not, however, wish to rest my judgment on 
that point alone. According to the terms of the Kabuliat which I 
have quoted above, the parties themselves provided for the case 
where the tenant would fail to deliver the paddy, Iti is stated that 
the landlord would be entitled to realise the sum of Rs.20 with 
interest atthe rate of Re, r per month. The parties, therefore, 
contemplated that in case of non-delivery of the paddy, the land- 
lord would be entitled to claim only the money mentioned in the 
Kabuliat and that with a certain rate of interest. ` Itis significant 
that on non-delivery of paddy, there is no stipulation of interest 
being calculated in terms not of kind, that is, there is no provision 
for what is termed ‘Bari’, In my view, therefore, ona fair reading 
of the Kabuliat the landlord is entitled to payment, in default of 
delivery of paddy of Rs, 20 per year with interest as stipulated for 
in the Kabuliat. ; 


The result is that this appeal is dismissed with costs. 
A C. G. : . | Appeal dismissed. 


Vor. LXI] HIGH COURT. 


Before Mr. Justice S. N. Guha and Mr. Justice. > 
C. Bartley. $ 


HARA CHANDRA DAS AND OTHERS 
v. 
BHOLANATH DAS AND OTHERS." 


Afpeal against a finding contained in a judgment, if maintainable —Test to be 
applied—‘Decres’ definition of, if exhaustive and if includes a judgment or 
any finding contained in a judgment. i 
The Code of Civil Procedure provides for an appeal froma decree and not 

from a finding on a question of law or fact contained in a Judgment on which the 

decree is based. . 

The definition of decree in the Code of Ctvil Procedure purports to be exhaus- 
tive In Sts nature and a decree under this definition does not Include a judgment 
or any finding on which the decree is based. 

So there cannot be an appeal against a finding of the lower appellate Coart, 


although the appeal was dismissed and the present appellants were respoadsats 


in the said appeal in the lower appellate Court. 

Byomkes Seth v. Bhyinath Pal (1) referred to, 

A party to a sult adversely affected by a finding contained in a judgment on 
which a decree is based, may appeal, If the finding sought to be appealed against 
ts one to which the rule of res judicata will apply. This rule is engrafted to the 
provisions in the Code of Civil Procedure on principles of justice and equity and 
on the ground of common sense, : 

Case laws reviewed. 

Suit to exercise the right of pre-emption. 
The material facts appear from the judgment. 


Mr. Amarendra Nath Bose and Mr. Jitendra Kumar Sen Gupta 
(for Mr. Manmatha Natk Das Gupta) for the Appellants. 


Dr. S. C. Basak and Mr. Chandra Sekhar Sen for the Respon- 


dents. 
C. A, Y. 


The judgment of the Court was as follows :— 


The plaintiffs in the suit out of which this appeal has arisen, 
sought to exercise right of preemption in respect of the property 
described in the plaint, against the defendants Nos. r, 2 and 3in 
the suit, as purchasers of the property in question from the defen 


* Appeal from Appellate Decree No. 475 of 1932 with cross objection against 
the decree of N. G. A. Edgley, Esqr., District Judge of Sylhet dated the oth 
Joly, 1991 affirming that of Babe Suresh Chandra Sen, Additiooal Subordinate 
Judge, 3rd Court Sylhet dated the 31st March, 1931. 


(1) (1921) 34 C. L. J. 489. 
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Fanuary, 16, r7, 22. 
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dants Nos.-4 and 5 by a Kobala, Ex. B jn the case, dated the 25th 
Bhadra, 1335. The plaintiffs and the defendants Nos, 4 and 5 were 
admittedly co-sha rers in regard to the property in dispute, and the 
right of pre-emption sought to be exercised in the suit was right 
to a certain share in joint property, owned by the plaintiffs and the 
defendants Nos. 4 and 5, the vendors of the defendants Nos. r, 2 
and 3 inthe suit The claim to the exercise of the right of pre- 
emption as made. by the plaintiffs was resisted by the defendants 
Nos. 1, 2 and 3; the defendants Nos. 4 and 5 supported the case 
of these defendants, .by the written statement filed by them, but 
they did not appear at the hearing of the suit. 

The plaintiff’ claim for preemption as made in the suit was 
dismissed by the Court of first instance on the ground that the suit 
was barred by limitation, On appeal by the plaintiffs, the learned 
District Judge of Sylhet, reversed the decision of the trial Court on 
the question of limitation ; according to the Judge the suit was not. 
barred by limitation. The Court of appeal below however came 
to the decision that the Kobala, Ex, B.in the case, had never been 
legally registered owing to the fact that the Sub-Registrar regis- 
tering the same had not been vested with requisite powers. There 
was no sale in respect of.the property covered by the Kobala 
Ex. B, and it followed from that the plaintiffs had no cause of 
action. Although the reasons were different from those recorded 
by the Subordinate Judge in the Court of first instance, the con 
clusion of the District Judge in the Court of appeal below, was the 
same as that at which the trial Court had arrived, namely that thë 
plaintiffs suit should be dismissed. The defendants Nos rto 3 
appealed to this Court ; and the appeal is directed, as stated in the 
Memorandum of Appeal “ against a finding of the lower appellate 
Court, although the appeal before the Court was dismissed, and 
the appellants were respondents in that appeal.” There were cross 
dbjectidna preferred by the plaintiffs respondents in the appeal to 
this Court. 

The cross objections filed in this Court were not pressed. 

At the hearing of the appeal objection was raised on behalf of 
the plaintiffs respondents as to the fnaintainability of the appeal to 
this Court, by the defendants Nos. 1, 2 and 3 inthe suit, in view 
of the dismissal of the plaintiffs’ suit, by the Court of, appeal below, 
in concurrence with the trial Court. It was urged in support of the 
objection to the maintainability of this appeal, that section 100 of 
the Code of Civil Procedure wasa complete bar in the matter of 
preferring an appeal by the defendants Nos, 1, 4 and 3: there was 


Vor, LXL] HIGH COURT, 355 


& decree of dismissal of the plaintiff suit passed by the Court of pila 
appeal below, and the defendants in the suit were not entitled to 1935, 
maintain this appeal. The decree of the lower appellate Court Was tara Chandra Das 
in their favour, and they could not appeal to this Court, witha |. * A " 
view to attack the propriety of the grounds assigned in the judgment , — 
of the lower appellate Court in support of the judgment. The 

position taken up a8 indicated above, by way of a preliminary 

objection to the hearing of the appeal is, it may be noticed in con 

sOnance with an observation contained in the decision of this Court, 

in the case of Byomkes Seth v. Bhut Nath Pal (1), and is founded 

upon the wording of the provisions of the Code of Civil Procedure, 

giving the right of appeal to a litigant before the Civil Court. 

The question raised before us in support of the position that an 
appeal to this Court is maintainable on the facts and in the circum- 
stances mentioned above, is of general importance, and we proceed 
to discuss the same under two different beads,.in view of the line of 
argument followed before us. 

I. The appeal before us is an appeal from an appellate decree, 
and right to appeal is conferred by Section roo of the Code of 
Civil Procedure which provides for an appeal to this Court from 
every decree in appeal on any of the grounds specified in 
clauses (2), (b) and (c) of that section. It may be conceded thst 
the grouni of this appeal are such as come within the purview of - 
any or all of those clauses. The question however is whether the 
appellants are persons against whom there is a decree which may be 
the subject of an appeal The statute ag it stands, provides for an 
appeal from a decree, and not from a finding on a question of law 
or fact on which that decree is based. “ Decree.” has been defined 
in the Code of Civil Procedure ; it means the formal expression of  - 
an adjudication which so far as the Court expressing it, conclusively 
determines the righta of the parties with regard to dll or.any of the 
matters in controversy inthe guit This definition purports to be 
exhaustive in its nature ; and a decree under this definition does not 
include a judgmeat or any finding on which the decree is based ; 
and on the definition of the decree, the right of appeal. given toa 
party cannot necessarily be extended to a finding contained in a 
judgment, as it was the trend of argument on behalf of the appel- 
lants before us, The observation of Sir Ashutosh Mookerjee, J. in 
Byomkesh Ses case (1), referred to above, that a party cannot 
appeal against a decree in his favour-solely with a view to attack 
the propriety of the grounds assigned in the judgment in support of 

(1) (1921) 34 C. L. J. 489. i 
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that decree, is based upon an interpretation of the wording of the 
statute, and have special significance so far as the question of a 
general right of appeal as conferred by the Code of Civil Procedure 
is concerned. In our judgment, on the provisions of Code as they 
now stand, there cannot be an appeal “against a finding of the 
lower appellate Court, although the appeal was dismissed, and the 
present appellants were respondents in the said appeal? as men- 
tioned-in the Memorandum of appeal presented to this Court. An 
appeal is a creature of the statute, and as it has been said it cannot 
be assumed that there isa right of appeal in all matters coming for 
consideration of the Court ; unless à right of appeal is expressly 
given, it does not exist, and the litigant may have independently of 
any statute a right to institute a suit for nullifying the effect of any 
decision of a Court. As it was noticed by the Judicial Committee 
of the Privy Counc il, it was incumbent upon an appellant to show 
that there was a statutory right of appeal ; an appeal does not exist 
in the nature of things ; a 1ight of appeal from any decision must be 
given by express enactment, and it cannot be implied [See Rangoon 
Botatoung Company v. The Collector, Rangoon (1), and Sandbach 
Charity Trustees v. North Staffordshire Ry. Co. (2) cited there]. 
It may be noticed in this connection that so far as the statute goes, 
it gives a right of appeal orly against decrees and certain orders 
against which appeal is expressly given, and there is nothing con- 
tained in the Code of Civil Procedure, with reference to which it 
could be said that appeals could lie against a finding contained in a 
judgment. i 

II. ' The next branch of the arguments in support of the maim 
tainability of tho appeal as preferred, relates to the position that the 
Code of Civil Procedure, in the provisions relating to appeals, does 
not mention persons who may appeal; and it was therefore urged 
that any party to the suit adversely affected by the decree as passed 
by a Court, may appeal. There is no doubt that High Courts in 
this country, have held, apart from the provisions of the Code of 
Civil Procedure, that a party adversely affected by a decree may 
prefer an appeal from the decree ; and that the question whether 
a party is adversely affected by a decree is a question of fact to be 
determined in-each case according to its peculiar circumstances : 

In Krishna Chandra Goldar v. Mokesh Chandra Saka (3), it was 


held by Sir John Woodroffe, J. on review of authorities, that a 


(1) (1912) L. R. 29 1. A. 197 ; 16 C. L. J. 245. 
(a) (1877) 3Q. B.D 1. 
(3) (1903) 9 C. W. N. s85. 
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defendant had a right of appeal notwithstanding that the euif had 
been dismissed as against him, if he was aggrieved by the decree. 
The decree sought to be assailed in the case was undisputedly one 
adjudicating the right of the defendant seeking to appeal, although 
it was a decree of dismissal of the suit, It was observed in the 
judgment that the question who may appeal was determinable by 
the common senss consideration that there could be no appeal 
when there was nothing to appeal about, and that it was not 
because the suit was formally dismissed as against the defendant 
that no appeal Jay, but because such dismissal was ordinarily not 
merely no griewance, but an'actual benefit to the defendant. There 
was in such cases nothing to complain of; if there was, then 
notwithstanding that the suit was dismissed against him, he might 
appeal. v f . 

In Jumsa Singh v. Kamar-un-nisa (1) according to the opinion 
ofa Full Bench of the Allahabad High Court, there was no appeal 
maintainable in the case before the Full Bench for the reason that 
the finding against which it was directed, would not bar the 
adjudication of the question, in a subsequent suit, and also on the 
ground that under the law it was inferible that the parties who are 
allowed to appeal are those who may desire that a decree should ‘be 
varied or reversed ; Stuart C. J. confining him to the latter of the 
two aspects of the case before the Court. The majority of the 
learned Judges expressed the opinion that the finding sought to be 
challenged in appeal would not bar a suit by one against another 
for the establishment of the validity of the sale deed in question, 
the finding between the plaintiff and the defendants in the suit, 
and not between the defendant vendor and the defendants 
vendees, who were not then litigating would not bar an adjudi- 
cation of the matter in issue between them, in R suit brought 
by the latter for the establishment of the validity of the sale 
deed. "EN 
. In Jamna Das v, Udey Ram (2), it was beld that an appeal 
could lie against a decree, even though it was not a decree against 
an appellant, if it implied & finding, but for which the decree 
could not have been given in favour of the plaintiffs in the 
Kn | : 

In Mimmagadda Venkalesmaralu v. Badagati Lingayya, (3), it 
was laid down that where a suit was dismissed, the true test for 


(1) (1880) I. L. R. 3 All. 152. 
(a) (1898) I. L. R. ar All. 117. 
(3) (1924) I. L. R. 47 Mad. 633. 
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determination whether the defendant could appeal, was to see not 
merely the form but the substance of the decree and the judgment ; 
and where the point decided adversely to the defendant, was 
directly and substantially in issue, and where in other proceedings, 
the matter would be res judicata, it would be contrary to all prin 
ciples of justice and equity to hold that the defendant was preclu- 
ded from agitating the matter on appeal, merely because the suit 
was dismissed. . 

The case of Krishna Chandra Goldar v. Makesh Chandra 
Saku (1), referred to-:bove, was cited in the judgment of this 
Court in JVirode Chandra Banerjee v. Profella Chandra Banerjee 
(2), and it was said, by Sir Ashutosh Mookerjee, J. that Krishna 
Chandra Goldar’s case (1) showed that even a defendant may appeal 
against a decree which dismisses the suit against him but prejudices 
his position, . 

Asindicsted by the decisions in the cases referred to gbove, 
it may be taken to be the view of Courts in India generally, that 
a party to the suit adversely affected by a finding contained in a 
judgment on which a decree is based, may apeal; and the test 
applied in some of the cases for the purpose of determining whether 
a party has been aggrieved or not was whether the finding would 
be res judicata in other proceedings. This rule permitting an 
appeal froma finding ina judgment in & case in which the decree 
is in favour of the party seeking to appeal is engrafted to the 
provisions in the Code of Civil Procedure bearing on the question 
of the right of appeal, on principles of justice and equity, and on 
the ground of common sense. The rule now practically adopted 
in this country has to be given effect to, on the assumption that 
it was not the intention of the Legislature to prejudice the rights 
of parties ; and it has to be determined in each particular case 
in which it is sought to be applied, whether the finding in a judg- 
ment against a party decided adversely to him, was on a point 
directly and substantially in issue, and whether the rule of resjudi- . 
cata would be a bar in the matter of parties being allowed to 
reagitate the question involved in the finding, in other proceedings, 
Tt may be taken to be well settled that to constitute a matter 
directly and substantially in issue it is necessary that a distinct 
issue should have been raised upon it; it -is considered sufficient 
if the matter was in issue in substance. Further, an issue- is 
reejudicata when the judgment of an appellate Court shows that ` 


(1) (1905) 9 C. W. N. s85. 
(2) (1923) 40 C. L. J. s35. 
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the issue was treated as material, and was decided; although the 


decree passed merely affrms the decree of the trial Court which’ 


did not deal with the issue [Ses the judgment of this Court quoted 
in extenso and adopted by the Judicial Committee in Miduapur 


Zewindary Company v. Noresh Narayan Roy (1) } The question 


also has to be considered, whether in view of the position that 
it is not enough to constitute a matter res judicata that it was in 
issue inthe former suit ; it is necessary that it must-have been 
in issue directly and substantially ; and a matter cannot'be directly 
and substantially in issue in a suit, unless it was alleged by one 
party ani denied or admitted either expressly or by necessary 
implication, by the other. 

In the case before us, the finding ought to be challenged in 
appeal to this Court, ison a question, not directly put in issue ; 
it was ona matter not alleged by any party and denied or admitted 
by the other. No issue directly or in substance, was suggested 
on the point in regard to which a findiug adverse to some of the 
defendants in the suit was arrived at by the lower appellate Court. 
In our judgment, the finding so arrivejat might, and it does, sustain 
a decree of dismissil of the suit, but jt cannot be held to be one 
which does or could disentitle the defendants Nos, 1, a and 3 in 
the suit from reagitating the question of registration of the Kobala 
Ex, B in any other proceeling ; the finding could not further be 
held to operate as res judicata on the question whether there has 
been a valid sale in respect of the property covered by the 
Kobala, Ex. B. : l i 


To summarise our conclusions, the Code of Civil Procedure 
by the provision reiating to the right of appeal as they now stand, 
does not provide for an appeal against a finding contained in a 
judgment ; the appellants in this Court have therefore no right 
of appeal under the.law. On grounds of justice, and recognising 
that on that ground the implication of suitable exception or quzlifi- 
cation may be justifiable and even necessary, we are piepared 
to follow the rule engrafted on the statute by a current of decisions 
by High Courts in this country, thatan aggrieved party may have 
a right of appeal, and that the test to be applied in such cases is 
whether the finding sought to be appealed against, is one to 
which the rule of res judicata may be held to be applicable, sọ as 
to disentitle the aggrieved party to agitate the question covered 
by the finding in any other proceeding. In the case before us, 


(1) (1924) L. R. sr I, A. 293; 29 C. W. N. 34. 
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the defendants Nos, 1,2 and 3 sre not parties against whom 
the finding could operate as res judicata for the reasons stated 
above. ND 
In the result, the preliminary objection mised by the plaintiffs 
respondents in the appeal that the appeal was not maintainable, is 
allowed to prevail. - 

The appeal is dismissed ; there is no order asto costs in the 
appeal, 

The crossobjections preferred by the plaintiffs respondents are 
also dismissed without costs. 


P. X. Appeal and crost 
objection dismissed. 


Before Mr. Justice M. N. Mukeofi and Mr. Justice 
R. C. Mitter, 


NARESH CHANDRA DUTT Z 
v. Y 
- GIRISH CHANDRA DAS AND OTHERS, 


Deed of transfer, when to be efecties— Registration —Pre-emptlon under 
Makomedas Law—Element of prompiness absent -—Suit, {f to fail. 


The executant of a deed compulsorily registrable has no locus parnitentia to 
resilo by reason of the fact that the title under it ls focomplete for want of 
registration and If the instrument is otherwise complete, the executant is to be 
finc S UU ene eg ge pormeeonplsie Hu uror 
and to make ft effective. 

Nabadweep Chandra Das v. Lokenath Roy (1) and Kalyanasundram Pillai v. 
Raruppa Moopaxar (2) referred to. 

But in case of third parties the point of time at which the deed of Asair ts 
to be effective is when the deed of transfer can bs said to be a registered deed. 

^ d 


* Letters Patent AppesENo. 6 of 1934 against the decision of Mr. justice 
A. G. R. Henderson, dated the asth May, 1934 In Appeal from Appellate 
Decree No. 1729 of 1931. 

(1) (1932) I. L. R. 59 Calc. 1176 ; 56 C, W. N: 733. 

(2) (1926) L. Re s4 R A, 89. 
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Peerappa Chetty v. Kadiresan Chetty (1) relied on. 

Held, that the element of promptness having bean found against the plaintiff, 
hie sult to enforce the right of pre-emption under Mahomedan Law should Faik; 

Appeal under Section 15 of the Letters Patent by the Plaintiff. 

Suit to enforce the right of pre-emption under the Mahomedan 
Law, 

The material facts appear from the following judgment of 

Henderson, J. :—This is an appeal by the plaintiff. The suit 
was one to enforcs a right of preemption. The plaintifi'a case was 
that he first came to hear of the sale on the 4th of September 1928 
in the Bar Library and that he immediately announced his intention 
of exercising his right. The defeniants alleged that. the plaintiff 


really knew of the sale before and had lost his right by delay. . 


The Munsiff gave the plüntiff a dectes: Defendant No. = appealed 
with success and- the Sabordinite Judge dismissed the suit, holding 
that the plaintiff had lost his right by delay. The plaintiff has now 
appealed to this Court. It is common ground that the MahomeJan 
_law of pre-emption applies to Hin lus in the district of Sylhet. 
The first contention made on behalf of the appellint is that in 
finding that he was guilty of delay the learned Subordinite Ju ige 
really made out a new cate for the defence. In my judgment there 
_ 43 no force in this contention. The defendants never made any 
positive case that they had themselves given the plaintiff notice of 
the sale or anything of that sort. They really asked the Court 
to infer from the circumstances that the plaintiff's case with regard 
to the date of bis knowledge must be untrue. This in fact is what 
the learned Subordinate Judge has done. M 
The main contention made on behalf of the appellant is that his 
right to pre-emption did not arise until the document was registered 
on the 3rd of September. On this point Dr. Basak contended that 
registration" must be taken to have been effected as soon as the 
. document was presented for registration Le, the goth of August. 
I do not see how, if for example it had been stolen before the 
Sub-Registrar had done anything, it could possibly be contended 
that the document was registered. On this point I hold that it was 
registered when the Sub-Registrar notes that it was i e, the 3rd of 
September, ' 
The question whether the Mahomedan law is to be. applied in 
ascertaining when the right to preempt accrues has been the 
subject of conflicting decisions. But Mr. De is putting his case too 


(3) (1913) 24 M. L. J. 664. 


Girish ` Chandra: Das. 
Handerson, F. 
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high when he says that it does not accrue until the sale is complete 


‘in accordance with ` the provisions of the Transfer of Property. Act 
- Naresh Chand Dat and Registration Act. The most he can e1lly urge is that this is zo 


when the parties intend it to be so, ~- > - 
-This proposition was: laid down by Brett, J. in the case of 
Jadu Lal Sahw v. Janki Kosr (1); at page 599 he observed as 


follows :—" It seems to me that the real solution is to be found in ` 


determining in each case what was the intention of the parties”, 
This case‘was carried to the Judicial Committee on appeal; but 
‘their Lordships did not make any reference to this dictum of 


Brett, J. : 
This case was considered in Budhai Sardar v. Sonaulla Mridha 


(a). But this decision does not help in the present case bsoause 


“the facts are different. The facta in the present case are similar to 
those in Begam v. Mukammad Eakub (3), as delivery of possession 
‘and payment of the consideration money had been completed by 
"the'3oth of August, But Richardson, J. indicated some of the 
difficulties which might arise, if the rule is to be'as broadly stated 
asit was by Brett, J. For example the person entitled to pre-empt 
cannot possibly know what the intention of the parties is unless he 
“receives some. indication of it. If he thinks wrongly that the inten- 


“tion of the parties’ was to apply the Mahomedan law, he may be 
“told that his action was premature ; in the contrary odi he may, 


find that he has lost his right by delay. 
In my judgment that is the true effect of the decision cf their 


. Lordships of the Privy Council in the case of Siaram Bhaurao 


Deshmukh v. Jiasi Kasan Sirajul Khan (4). In that case the vendor 
had given notice to the person entitled to pre-empt that a sale had 
actually taken place. That is a very different thing from saying that 
the right of a pre-emptor is to depend upon an intention of: the 
vendor and vendee of which he has no knowledge, ` 

Dr. Basak relied strongly on the case of Abdulla Momin v. 


` Ismail Foda (5) It undoubtedly supports him, But the effect of 
"tbe decision of the Privy Council in Sttaram’s case (4), was not com 


sidered, although Shab, J. refers to the deciaon of the DPEN 
High Court in that case. 
Applying these principles to the present case I am of opinion 


" (1) (1908).1. L, R. 35 Calo. 575. P g 
(a) (1914) I. L. R. 41 Calc. 943. 

(3) (1894) I. L. R. 16 All. 344. 

(4) (1921) I. L. R, 45 Bom. 1086, 

(5) (1921) I. L. R, 46 Bom. 303. SEM 


- 
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-that the appellant must fail, ‘In the first place the intention of the 
parties, whatever it may have been,- was unknown to the appellant. 
In the tecond place the question what was the intention. of the 

` parties isa questicn of fact. If the case of the appellant were that 
in view of tke intention of the parties bis right to pre-empt did not 
- accrue until the 3rd of September he should have made that case in 

* a Comt in a position to core to a finding of fact,- 

3 Dr. Basak contended that if it is held that the right “did not 
accrue until the ard of September, the case should be sent back for 
the main issue to be dealt with on that footing. In my judgment 
no such course is necessary. The ‘learned Subordinate Judge's 
finding is really fatal to the appellant. The evidence was carefully 
considered. The learned Subordinate Judge pointed out that the 
appellant had failed to explain his presence in the Bar Library and 
that Nrgendra cculd not possibly have known of it. He therefore 
found that this incicent was not genuine but had been deliberately 
staged. If this is so, it becomes obvious that the appellant did not 
announce his intention immediately. Instead of doing that he took 
up time in preparing an unreal transaction in order to create 
` evidence. 2 2E 

' * The result is that this appeal fails and is dismissed with costs, ` 

' The appellant asks for leave to appeal. This is granted. 

~ Against'the decision the plaintiff appealed. ° 

Mr. Birendra Kumar De for the Appellant. 
Dr. S. C. Basak and Mr. Priya Nath Dutt for the Respon- 

‘Gents; a 

The judgment of the Court was as follows : 

Mukerji, J. :—This isan appeal by the plaintiff in a suit for 
ipre-emption. Itis not disputed that the Mahomedan Law of- pre- 
emption applies to the cate though the parties themselves are 

Hindus. ‘The following are the facts;— 

*  'Thesale in connection: with which the plaintiff is seeking to 
enforce his right to preempt is evidenéed by a deed which was 
presented for registration at the- registration office on the 3oth day 
of August.. Before that cate the vendor, on receipt of Rs. 50 out of 
.the total amount of- consideration which. was fixed at Ra, 500, had 

- put the vendee in possession. On the date abovementioned the 
vendor admitted execution and théreupon the Sub-Registrar made 
the usual endorsements onthe deed. The necessary entries and 
copies were thereafter made and the final- endorsement that the 
deed had been registered was mado on the 3rd day of September. 


‘ 


Or. 

1995. 

<> 
Naresh Chandra Datt 
Girish Chandra Das, ` 


Kubert, Y. 
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The Munsiff decreed the suite On appeal by the defendants the 
Subordinate Judge reversed that decision and dismissed the suit, 
and his decree has be:n affirmsd by Henderson, J. 

It has been foun] that the first fe/ad or demand was Diane - 
onthe 4th day of September, and the suit has been dismissed 
on the ground that there was delay in such performance On 
that, two questions at once arise: rst, when did the sale take 
place? and., when did the plaintiff come to know of the sale? 

So far as tle first question is concerned, there may be three 
points of time at one or other of which the sale can possibly be 
taken to have been effected : the first is the point of time at which 
apart of the consideration money having been paid the vendor 


.put the vendes in possession; the second, when the transfer 


became operative under section 54 of the Transfer of Property 
Act: and the third, any other point of.time at which the parties 
may have intended the sale to be effective. Ofthe third of these 
contingencies there was no indication in the pleadings, And 


"therefore upon the view most favourable to the plaintiff it isthe 


second point of time aforesaid that should be regarded. This 
gives rise to the question, when was the deed ‘registered’ with- 
in the meaning of section 3 of the Transfer.of Property Act. On 
the question whether the executant of a deed compulsonly regis- 
trable has any focus pasaitentias to resile, by reason of the fact 
that the title under it is incomplete for want of registration, it 
has been held and that proposition appears to have been affirmed 
by the Judicial Committee that incompleteness due to want of 
registration is nota thing of which the executant can take any 
advantage, and that if the instrument is otherwise complete, the 
executant is to be regarded as having done everything that was 
in his power to complete tbe transfer and to make it effective ; 
because registration does not depend upon the executant’s consent _ 
but is the act of the officer appointed for the purpose [ Vabadmesp 
Chandra Das v. Lokenath Roy (1); Kalyamaswndram Pillai v. 
Karuppa Mooppanar,(2)}. But as regards third parties the point 
of time at'which the transfer is to bo effective is when the deed 
of transfer can be said to be a registered deed. The question 
has been considered in the case of -Veerappa Chetty v. Kadiresan 
Chetty (3) in which after refering to the relevant sections of the 
Registration Act the learned Judges observed :— x 


(1) (1932) I. L. R, 59 Cale. 1176 ; 96 C. W. N. 723. 
(2) (1926) L. R, 541, A. 89. 
(3) (1913) 42 M, L. J. 664. 
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"Briefly then, registration includes the getting made and the 
making of certain endorsements, making the certification of 
registration anl the copying: of the documents in the register 
book and the filing of the map or plan, ifany, in Book r. The 
substantial portion is apparently complete with the making of 
the certificate of registration. It is these that section 49 prescribes 
should have taken place with reference to the document before 
it can affect any immovable property to which it relates or be 
received in evidence." 

We agree in the view thus expressed and on tbat view wo must 
hold that the sale took place on the 3rd of September. 

As regards the second question it may be stated at once that 
the case which the deféndants made has failed. Bat it is with 
the plaintiffs case on the point with which we are more com 
cerned, His case, by which he sought to establish the element 
of promptness in the safal ceremonies, was that he first heard 
of the sale on the 4th September and that as soon as he heard 
of ithe made the Za/ab first at the Bar Library and then in the 
house of the defendant. That case, shortly stated, is that the 
plaintiff's cfficer Nagendra came to Sylhet on the 3rd September, 
and on going to the registration office on the 4th to inquire 
whether the kabala had been executed and registered he was told 
by a deed-writer that it had been, and that he promptly went to 
the Bar Library and saw the plaintiff who immediately - made the 
falab. The Subordinate Judge has shown the utter falsity of this 
story and has found that the plaintiff must have come to know 
of the registration before the time alleged. and that the Za/aó at 
the Bar Library was stage-managed. The element of prompt- 
ness having been found against the plaintiff, his suit has been 
dismissed ; and on that finding, which is essentially a finding of 
fact, it has been rightly dismissed. 

The appeal fails and must be dismissed. There will be no order 
as to coats of this appeal, 


R. C. Mitter, J: I agree, 
P. R Appeal dismissed, 
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decreed the suit On an appeal by the defendants the learned 
Subordinate Judge has held that the plaintiffs’ suit is barred by 
res judicata, N A 
The only question before me is whether the decision of th 
Subordinate Judge on the question of res judicata is correct or nct. 
The point grises on the following facts. 
The plaintiffs served a notice to quit on the defendants on the 
24th Bhadra 1326 requiring them to vacate-the lands on the expiry 
‘of the month of Chaitra 1326. This nótice wasserved on the 
footing that the defendants were Ticca tenants of the plaintiffs, 
The defendants did not act in terms of the notice to quit. The 
result was that the plaintifs instituted the suit No, 813 of r920 for 
ejectment on the ground that the tenancy of the defendant under 
them had been determined by the aforesaid notice to quit. In that 
case the defendants pleaded that there was no relationship of land- 
lord and tenant between them and the plaintiffs, the lands or a 
good part thereof being their rent free Debutter lands. The Court 
in the said suit went into the question asto whether there was 
relationship of landlord and tenant between the parties. A perusal 
of the judgments delivered by the trial Court, the lower appallate 
Court and this Court in that suit would indicate that the only 
question that was decided was whether there was relationship of 
landlord and tenant between the parties. The Courts held that the 
plaintiffs had failed to prove such relationship and that the said suit 
as framed could not succeed because the defendants were not the 
tenants of the plaintiffs at the material point of time that is to say 
just before and during the period of the notice. The plaintiffs 
kept quiet for some years after they had got the adverse decision in 


that case.’ In the year 1929 they instituted a suit for rent against the ' 


defendants for the self same lands. The suit was numbered Money 
Suit No. 64 of 1929. It was not their case then, nor is it their case 
now that there was fresh letting after 1920 to the defendants by 
them. In that suit also the plea that was taken by the defen- 


dants was that no decree for rent could be passed against them 


inasmuch as there was no relationship of landlord and tenant. 
The plaintiffs in that suit also failed, as they were bound to, but 
could not prove the relationship of landlord and tenant, The 
result was that the rent suit was dismissed. The plaintiffs then 


on the 26th September, 1929, instituted the suit out of which the . 


present - appeal arises, In the plaint they state that the defen- 
dants were their tenants but that tenancy had “been determined 
by reason of the denial of the defendants as to the relationship 
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of landlord and tenant having been given effect to by the final 
decision of the High Court passed inan appeal against the decree 
in suit No. 813 of 1920 and by the decision in Money Suit No. 
64 of 1939. They based their cause of action on the forfeiture 
of the tenancy from two dates, namely the date of the High Court 
judgment as aforesaid and the date of the judgment in Money 
Suit No. 64 of 1929. In the prayer portion as I have said they 
prayed for possession On declaration of title, The learned Sub- 
ordinate Judge has held thatthe judgments pronounced in Suit 
No. 813 of 1920 operated as res judicata and the plaintiffs are 
not entitled to succeed. In my judgment, the learned Subordinate 
Judge is quite wrong in holding that the judgments passed in 
Suit No. 813 of 1920 and 64 of 1929 conclude the case of the 
plaintifs The judgments passed therein are no doubt ves judi. 
cata but are res fudicata on avery limited points namely ‘on the 
point that there wasno relationship of landlord and tenant bet- 
weon the plaintiffs and the defendant at the time when the notice 
to quit was served, that isto say, in or about Bhadra 1326 or for 
the period in claim in Suit No. 64 of 3929. It is not rvs judicata 
on the point of the plaintiff’ title or on the point as to whether 
there was relationship of landlord and tenant between the plain- 
tiffs and the defendants at a time priorto the date when the 


notice was served on the defendants that is to say, prior to. 


Bhadra 1326, As I have already stated, itis not the case of the 
plaintiffs that any relationship of landlord and tenant was created 
between the parties atany period subsequent tothe decision in 
Suit No. 813 of 1920. In fact, the lower appellate Court has 
found that the Suit No. 64 of 1929 was baseless suit, a mere device 
to establish if possible the relationship of landlord and tenant bet- 
ween the parties. : 
' The view that I take is this that the learned Subordinate Judge 
has given much extended. scope to the Judgments pronounced in 
Suit No. 813 of 1920. I have indicated above the true scope 
of those judgments, Those decisions cannot dispose of the plain- 
tiffs’ suit. The question of the plaintiffs, title will have to be 
gone into. The question of limitation will have to be gone into 
before the plaintiff’ suit can be disposed of. In deciding the 
question of limitation the learned Subordinate Judge would have 
to take into consideration as to whether there was relationship of 
landlord and tenant between the plaintiffs prior to Bhadra 1326. 
If he holds that there was relationship of landlord and tenant it 
may be possible to invoke Art. 143 of the Limitation Act, If on 
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the evidence it is found that there was never at any time relation Tm. 
ship of landlord and tenant between the parties Art. 143 would 1935. 
not apply butin order to succeed the plaintiffs may have to fall iE dum 
back upon Art. 14a orit may be that the defendants may have Roy 


to fall back upon Art. 144 of the Limitation Act. Inasmuch 25 Nassen Pada 
these questions haye not been considered, I am not expressing A . 
any opinion on the question of limitation but I am only indicating 
that there may possibly be the question which will arise and which 
will have to be considered before the plaintiff.’ suit can be dis 
posed of. 
. Mr. Hiralal Chakravarty in his reply urged before me that on 

the plaint as it stands the plaintiffs cannot succeed. Whether 
they can succeed or not on the plaint willhave to be considered 
and if the plaintiffs gro advised to amend the plaint an applica- 
tion for amendment, if made ‘by them will have to be considered, " 
But what I am pointing ont is that the decision on the question 
of ms judicata by the learned Subordinate Judge is not entirely 
correct, 

T accordingly set aside the judgment and decree of the learned 
Subordinate Judge and remand the case to the lower appellate 
Court in order that the appeal before it may be disposed of in 
accordance with law. — ; 

Costs will abide the result. 


P, R i Appeal allowed, 





Before Mr. Justice S. N. Guha and Mr, Justice C. Bartley, 


SHAMSUDDIN AHAMMED AND OTHRRS Cvi. 


v. 1935; 
. bra ad 
SURESH CHANDRA DEY.* cl EDO 


Paini Regulation (VIITof 1819), Sec. 11, Cl. (3)—Bengal Tenancy Act, (VII of 
1885, B. C.), Sec. 195—Tenant with niskar upafibika right~ Ejectment of— 
At the instance of the axctlon-purchaser of ike patni interest—No protection 
under Sec. 11, Cl. (3) from ejectment, unless the tenant is a Khudkhast or 
resident cultivating raiyat. ] 


* Appeal from Appellate Decree No. 1582 of 1932, against the decree of N. N. 
Guha, Esq., Additional District Judge, Noakhali, dated the goth January, 1937, 
affirming the decree of Babu Raman Chandra Banerjee, Subordinate Judge, and 
Additional Court, Noakhali, dated the and May, 1930. 
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The question as to on whom the initial onus lies is of no importance after the 


. bartles have had full opportunity of placing all evidence in support of their 


reepective cases. 

Conclusions arrived at by the lower appellate Court on documentary evidence 
are as much binding in a second appeal as conclusions on oral evidence. 

A sult for ejectment instituted In December, 1927 is not affected by the 
amendment of section 195(e) of the Bengal Tenancy Act, in 1928. 

By reason of section 195(e) of the Bengal Tenancy Act asit stood before the 
amendment of 1928, a raiyat even though with right of occupancy had no 
protection against ejectment at the Instance of the auction-purohaser of the 
putni interest, unless he was also a &hudkast or resident cultivating raiyat within 
the meaning of section 11, clause (3) of the Patni Regulation. 

Sogeshar Majumdar v. Abed Mahomed Sarkar (1), relied on. 

Fanaki Nath Nandi v. Amarendra Nath Biswas (2) dissented from. 


It is not a wrong principle to determine mesne profite with reference to the 
Kabaliyat executed by the tenant and the rents recorded in the settlement 
Khatlans. 

The suit was for Khas possession with wesne profits upon 
establishment of the plaintiff's title to the disputed property. 


Appeal by the Defendants. 
The facts will appear from the Judgment of the Court. 


Messrs. Nurul Huq Chowdhury and Hamidul Hug Chowdhury 
for the Appellants, 


Mr. Jitendra Kumar Sen Gupta for the Respondent. 
7 CA. V. 

The following judgment was delivered 
The suit in which this appeal has arisen, was instituted by the 
plaintiffs, as the purchasers of a Patni Taluk, for establishment of 
their title to the lands in suit, for Khas possession of the same, as 
also for realisation of mesne profis, The entry in the finally 
published record of rights was against the plaintiffs, inasmuch as 
it showed that the defendants Nos. x and 2 had a Nishkar, called 
an wfafibika, carved out of tbe patni, purchased by the plaintiffs, 
and thet the defendants were in possession in that Nishkar right. 
The case of the plaintiffs was that the lands never appertained to 
any wfajidika or Nishkar, and even if the defendants Nos. 1 and a 


~ possessed tbe lands on assertion of a Nishkar right, that possession 


could not affect the plaintiffs’ right to get possession of the lands 
apperlaining to the Patni purchased by him, free from all” 
incumbrances. . 


(1) (1896) 3 C. W.N 15. 
. . (8) (1932) 27 C. W. N. 4. 
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On the pleadings of the parties, the issues raised in the suit 
relevant for the purposs of this appeal, were these :. Are the lands 
in suit covered by Nishkar Upajibika as alleged by the defendant ? 
Can the plaintiff get Khas possession of the suit lands? Can the 
plaintiff get any messas profits ? 

The Courts below decided the case against the contesling 
defendants in the suit, and directed Khas possession to be delivered 

‘to the plaintiff with the exception of lands in the postession of 
defendants Nos, rr to 15. 

In exhaustive judgments dealing with the evidence in the case, 
both documentary and oral, the Court of first instance, as also the 
Court of appeal below, came to the conclusion that the lands in 
suit were not covered by Nishkar Upsjibika set up by the defen- 
dants. On this partof the case, the question raised before us 
related to this, that the onus of proof was wrongly placed on the 
contesting defendants in the suit, so far as the existence of the 
Nishkar right was concerned. We are wholly unable to give effect 
to the contention urged in this behalf; and we agree in the view 
expressed by the lower appellate Court, that the question on whom 
the initial onus lay was of no importance, after the parties had full 
opportunity of placing all evidence in support of their respective 
cases, Strong comments were made, in support of this appeal, on 
certain documents which negatived tbe right claimed by the con 
testing defendants and the existence of the Nishkar set up by them ; 
and it was said that the Court of appeal was not right in holding 
that the Khatian in favour of the defendants could not be deemed 
to be correct inasmuch as the Sanad and the Hukumnama on which 
the defendants mainly based their title could not be treated as valid 
and genuine documents creating a Lakheraj. It was contended that 
there was Other evidence, which supported the case for the defen- 
dants. It was not possible for us to appreciate the arguments 
advanced before us in this part of the case, as the Courts below 
have concurrently arrived at the conclusion on all the evidence in 
the case, that the Nishkar interest set up by the contesting defen- 

- dants had not been established, and that the entry in the ‘settlement 
record upon which the defendants relied could not therefore be held 
to be correct, Arguments based on some of the documents used as 

evidence in the case were advanced in support of the appeal; but 
there can be no question that the conclusions on .evidence, partly 

‘documentary, are as much binding on us in second appeal, as con- 
clusions on oral evidence. On the findings arrived at by the Courts 
below, on full consideration of all the evidence in the case, the 


^a 


Om. 


1945. 
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plaintiffs in the suit had established their case before the Court, that 
the lands in suit appertained to the Patni Taluk purchased by them, 
‘and that there was no Nishkar interest in regard to the same by 
virtue of which the defendants Nos. 1 and 2 could be held entitled 


. to resist the possession of the plaintiffs 1 as claimed by them in 


the suit. 

It would appear that some of the tenant defendants resisted the 
plaintiff’ claim for Khas possession claiming protection from 
eviction under section rr clause (3) of the Patni Regulation VIII 
of 1819. It has been concurrently held by the Courts below that 
none Of the tenants defendants besides the defendants Nos, 11 to 
15 had proved that he was a Khudkast or resident cultivating raiyat 

-ofthe village in which tbe lands of the Patni are situate ; and the 
Court of appeal below has held-that inasmuch as protection from 
eviction extended only to Khudkast or resident cultivating raiyats, 
before section 195 of the Bengal Tenancy Act was-amended in the 
‘year 1928, the tenants defendants other than defendants Nos rr to` 
15, although ralyats with rights of occupancy, could not resist the 


claim for Khas possession as made by the plaintiffs The suit in 


which this appeal hes arisen was instituted on the arst December, - 
1927, and the amendment made in section 195 of the Bengal 


` Tenancy Act, had no application. The decision of this Court in 
-Jogeskwar Masumdar y. Abed Mahomed Sarkar (1), has a direct 
x bearing on the case before us, so far as the application of section rr, 


clause (3) cf the Patni Regulation VIII of 3819 i8 concerned, and 
we give effect to the same. In our judgment, raiyats having rights 
of occupancy only in holdings were liable to be ejected at the 


i: instance of the auction purchasers in the position of the plaintiffs in 


the case before us, if they were not Khudkast ralyats, that is resident 


. and hereditary cultivators of the lands in regard to which Khas 


. possession was claimed by the purchasers of a Patni at a sale for 
` arrears of rent. This is the only view that could be taken under the 


law.as it stood before the amendment of -section 195 of the Bengal 
Tenancy Act in the year'1928-; and the decision of this Court in 
Janaki. Nath Nandi v. Amarendra Nath Biswas (a), on which 


_ reliance was placed on behalf of the defendants respondents seeking 


‘to resist the plaintiffs’ claim for Khas possession, entirely loses sight 
of the legal position of parties, so far as this part of the case before 
us is concerned. 


The.only other question that was raised in support of the is 


(1) (1896) 3.C..W. N. 13. 
(a) (1932) 3? C. W. N. 4. 
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was the one relating to the principle of assessment of seme profis cm 
inthe case. In view of the position appearing from the judgments 1935. 
of the Courts below, that mesne profis were determined with refer- dir adia 
ence to the Kabuliata filed by the plaintiffs and the contesting Abad 
defendants, and the rents recorded in the settlement Khatians, we Suresh Chandra Dey. 
are unable to hold that in assessing mesne profits allowed to the x 
plaintiffs, any wrong principle has been followed by the Courts f 
below, ` 


The result of the decision arrived at by us on the questions 
raised in this appeal, is that the appeal fails, and it is dismissed, 
The plaintiffs respondents are entitled to their costs in the appeal, 


A C G Appeal dismissed. 


Befors Sir Harold Derbyshire, Knight, Chief Justice and 
Mr. Justice M. N, Mukerji. 


$m. AMIN BIBI Ovi, 
f - — , 


1935 
AKSHOY EUMAR SEN. * 
_tFanuary, ee 17, 18, 
Code of. E TTE (Act V of 1908), Or. XLI, rule 37—Additiowal T 
evidence when may be laln—Discovery of sem evidence—Ground for ~ 
review—Evldence necessary to make out tttle by adverse possession. 
A document cannot be received as additional evidence under O. XLI, rule 7 
27 of the Code of Civil Procedure even when it was not within the knowledge `- 
of the appellant notwithstanding the exercise of due diligence on his part. 
Such a ground may legitimately be one for review. ` 
"Kessowjes Issur v. G I. P. Ry. (1) and Parsotim v. Lal Mohan (a), referred | 
to 


-~ In order to.render Or. XLI, rule 27 applicable it is necessary that the Appel- 
late Court should Ciera Ele of. evidence in question in order to enable It X 
to pronounce judgment. à 


^ *Appeal from Original Decree No. 190, of 1950, against the decree of 
Woopeodra Chandra Ghose, Esq, Subordinate Judge, and Court, 24 Pergannas, 
dated the 26th April, 1930. 

(D (igc7) L. R. 341. A. 115; L L.R. 31 Bom. 381; 11 C. W. N. 721 
(P. C.) 
(2) (1931) L.R. 58 L. A. 254; L. L. R. 10 Pat. 654; 54 C. L. ]. 1; 35 
C. W, N. 786 (P. C.) 7 
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Cra. 


* 1935; 
ao 
Sm. Amina Bibi 


v. 
Akshoy Kumer Sen, 


Sauuary, 18. 


- 
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In order to establish title by adverse possession a clear, full and definite 
evidence relating to the different points of time have to be adduced, 


Appeal by the Defendant, 
The material facts of the case will appear from the judgment, 


Messrs, Sarat Chandra Bose, Apurba Charan Mukherjee and 
Durga Charan Roy Choudhury for the appellant,- 


Dr. Bijan Kumar Mukherji and Mr. Manilal Bhattacharyi for 
the Respondent, 
C A, Y 


The judgment of the Court was as follows :— 

Mukerji, J: In this appeal which has been pressed only 
as regards one item of property namely plot No. 1 of the schedule 
to the plaint the substantial question in controversy, such as it 
was before the Court below, was whether that property waa 
originally acquired by one Ijjatannessa Bibi or had belonged 
previously to her father Nasirulla, By reason of some documents 
which the appellant has discovered during the pendeney of the 
appeal the, question has been placed before us for our considera- 
tion in a somewhat altered form, namely, whether it had not 
belonged to ljjatannetsa Bibi’s mother who is mid to have been 
one Mariam Bibi. 

The appellant has applied for the reception cf the said docu- 
ments as evidence at -this stage, Order 41, rule 27-of the Code 


_ ss explained by the decisions of the Judicial Committee in the 


cases of Kesscwji Issury. G. T. P. Ry. (1) and Parsofità v. Lal 
Mohan (2), would not enable us to receive these documents as 
additional evidence, even though we may find that notwithstanding 
the exercise of due diligence on her part the documents were 
not within her knowledge—which is the only ground on which - 
the appellant takes her stand for her application—such a condi- 
tion legitimately forming a ground foran application for review. 
The rule, so far as itis pertinent here, enjoins that the appellate 
Court would regwirs such evidence to be produced to enable it 
to pronounce judgment, The application such as it is namely ` 
an application by the appellant for receiving additional evidence 
must accordingly be rejected. 


We have heard the appeal on the materials that are on the 


(1) (1907) L. R. 34 I. A. ris; L LR. 91 Bom. 981; 11 C. W.N., 721 
(P. C.) 

(2) (1931) L. R. 58 I. A. PT L R.1o.Pat. 6:4; 54C. L. J. 1; 
C. W. N. 786 (P. C.) 
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record. The earliest document relating to the property thet we : 


have before us is the Kabuliat of Ijjatannessa dated 1853 (Ex. th 
That dccument, according to the plaint, was the foundation of 
her tile, We find, -however, that when on a false allegation 
that Ijjatannessa had died her son Fezlur -Rahman applied for 
& Redemption Certificate in 188g, a potta dated 4th February, 
1873, in favour of Ijjatannessa, in connection with thia very pro 
perty was filed by him. There, was then a proceeding as the. 
result of which upon 2 compromise Letween the mother and the 
ton the Recemption Certificate (Ex, 12) was issued, in favour of 
Fazlur Rahoman. The importance of the aforemid facts seems 
to have been lost sight of at the trial; neither the parties nor 
the Court having referred to them at any stage of the trial. Before 
any decision can be pronounced with confidences, it is, in our 
opinion, necessary that there should be a further iavestigation 
into these facts, the parties being allowed to adduce all such 
evidence as they may and as would bear upon the history of the 
holding up to the date of the said Redemption Certificate. 


"Itis only fair to refer to another aspect of the case to which 
the plaintiff respondents has referred and which would arise for 
consideration in case it be held that the original acquisition of 
Ifjatannessa on which the plaintiff has rested his title is either 
negatived or not established. It has been argued on his behalf 
thatin that event there are enough findings of fact in the Judg- 
ment appealed from on which it may be held that Ijjatannessa 
and her descandants had acquired a good and indefegaible tide 
by adverse possession. - The findings, guch as they are, are in 
respect of facts which would be sufficient to indicate that she 
and her descendants were the sole owners. But when a question 
of acquisition of title by advérse possession bas to be determined 
much clearer, fuller and more definite evidence relating to the 
different points of time have to be brought in, The evidence, 
such as it is, as bearing on the question ef title by adverse posset- 
sion, is in such a state that no definite opinion, one way or the 
other, can be pronounced. The parties should be allowed to 
adduce such evidence on this point also as they may desire 
to do. 

We, therefore, set aside the decree appealed fram and send 
the case back to the Court below to.bold a further trial, allowing ` 
the parties to adduce further evidence on the two- points noticed 
above. , 

The appellant has not pressed her appeal in se far gs it relates - 
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ae _ do plot No, 2 of the Schedule to the plaint, The appeal as regards 

. 1995; 7  ' that plot will stand dismissed, — 
Sm. e Bil O^ The appellant, in our judgment, was primarily to blame for 
x v `  fhe' insufficiency of evidence on the record and we accordingly 
kshoy Kumat Sen. order that ste shall pay the costs of this appeal to the res 


` Mukerji, Y. pondent. 
Let the additional papers which are now sought to be 
-filed be sent to the lower Court along with the record of this 
case, : ' 
Derbyshire, C. J :` I ugree. 
Appeal allewed, case remanded, 


SPECIAL BENCH. 


‘Bein Sir Harold Derbyshire, Ki., Chie) Justice, Mr. Justice 
M. N. Mukerji, Mr. Justice L. W. J. Costello, 
M+. Justice J. Lort- Williams and 
Mr. Justice R. E. Jack. 


Cnt. IN RE ; TUSHAR KANTI GHOSH, THE EDITOR OF 
Sa AMRITA BAZAR PATRIKA, 
S> AND 

„Ahil, 5,8, ' IN RE: TARIT KANTI BISWAS, THE PRINTER 


AND PUBLISHER * 


Contempt of Couri—Libel on S'udges of High Court in their judicial capacity— 
Scandalising a Court or Fudge— High Court, if can deal summarily, 
Per Curiam: Thore can be contempt of Court though no contempt is 
committed in respecc of a case pending. 


Per C. ¥.1 To bs falr comment, the words must have soms bi sis in fact. 

A printer liko the editor of a newspaper has a duty to see that a contempt of 
Court s not committed by the paper hé prints and publishes. 

On March 213t, 1935, a speech was made in the Legislative Council of Bengal 
in which an attack was made upon the Chief Justice and Judges of the Calcutta 
High Court. On March 23rd, this speech was reported in the Amnta Bazar 
Patrika, a newspaper having a large circnlation in Calcutta and other parts of 
Bengal, In the same lisie of the newspaper a leader appeared headed " Calcutta 
High Court ©“. The first part of the leading article ran as follows : — 

* [n the matter of a Rule upon the Editor, Printer and. the Pablishec of the 
“Anwita Bazar Patrika,” dated 26th March, 1955. 


" 
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“ We are glad to find that In the Bengal Legislative Council yesterday there CanaxAL, 
was discussion about administration of the Calcutta High Coart. Every word of 1935. 
Sw 


Mr. N. K. Basu was true. It is so unfortunate and regrettable that at the present_ 

: Re: 
day the Chief Tustice and the Judges finda peculiar delight in hobaobbing with Tushac Kanti Ghosh 
the Executive, with the result the judiciary is robbed of its indeperdence which Tarlt Kanti anti Biswas. 
at one time attracted tbe admiration of the whole country. The old order of T 
things bas vanished away. We wish the Chief Justice and the Judges appreciate 
the ssntiments ot the public. The generation that has gone by should ba an 
ideal to them. ' . ` z 

This leader was formally brought to the notice of the Judges upon an affidavit 
sworn by the Registrar of the High Court on its Original Side, and a Rule was 
lamed oo March 28th on the Editor and the Printer and Publisher .to show cause 
why they should not be committed oc otherwise dealt with acoording to law for 
contempt ot Court in having unlawfully published in ' the said i issue of the mid 2 

newspaper the article mentioned abore, ' 

With regard to the words “Every word of Mr. N. K. Basu was true ', the 
Court decided to take no action upon them as it considered that the subsequent 
words reflecting oa the Chief Justice and the Judges and thats ie E 
far more serious. - . 

Held, that the words of the article. “It is so unfortunate and regrettable that 
at the present day the Chief Justice aud the Judges find a peculiar delight in 
hobnobbing with the Executive, with the result the judiciary is robbed of its 
independence which at one time attracted the admiration of the whole country "' 
constituted a libel on the Chief Justice and Judges in their judicia] and not in thelr 
administrative capacity, and amounted to contempt of Court. 

Held (Mukerji, F. diseenting), that the High Court had jurisdiction to properly 
deal with such contempt by sammary procedure though it did not seek to obstruct 
the cause of Justice or Interferé with any trial. Such contempt, if not dealt with 
speedily, was likely to produce the gravest results as regards respect for law in 

R. v. Davies (1) followed. > š 

McLeod v. St. Aubyn (3) considered. ( 

In Re Advocate of Allahabad (4) approved. 

The High Court bas power to punish in a summery manuer, M fine ot 
imprisonment or both, a contempt of Court, which consists in the  ublicaiion out 
of Court of a libel on one oc more of. the Judges. 

Surendra Nath Banerji v. Ei High Court (4) and Re Sarbadkicary (5) 
followed. A 

Fer Mukerji, F. |. Such contempt of Court, -even though the Court might 
have power to deal with it summarily, was not a species of contempt which should & 


(t) [1206] 1 K. B. 32. z 

(4) [1899] A. C. 549. - e , 
(3) [1935] Al. L. J. 125. 

(4) (1883) L. R. 101. A. 121; L L. R. 10 Calc. 199. 

(5) (1906) L, R. 34 I. A. 41. 
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‘be so dealt-with. This High Coast should not proceed to exercise such jurisdiction 
In the preserit case, even if it has any. 


SicLeod v. St. Aubyn (1) referred to with ‘approval. 
Jn Re Advocate of Allah bad (2) dimented from. 


Unless the Court was sure that such summary procedure bad ever been 
adopted in any cass similar In nature to the oue before it, or the Court felt that 
no-otber ‘efficient remedy was really available, the Court could not fustify its 
summary action in any given case. 


dn ‘order to asceriain whether a scandalisation of ‘the Court 13a contempt 
deserving of being dealt with summgrily the Court Is to examine the circumstance 
of the case and see Whether ia reality there is a tendency in the offending publi- 
cation to‘obstruct the ordinary course of justice or prejudice the trial. If the 
reality of the thing is to be regarded, ‘the only cases In which such procedure 
would be justified would be cases where the offending publication has some 
relation to a cause or a proceeding elther expected to come or ls pending or hes 
been disposed of. , 

"Constructive oontempt depends upon an Inference of intention to obstruct tbe 
course of justice or of a tendency to create such obstruction, The presence or 
&beence ofa cause or proceeding, either expected or pending or disposed of, 
forms a most Important factor to be taken into account. The obstruction that is 
required must be a real and not merely an ideal one. 


Per Costello, F.ı Tho article was not only a contempt buta contempt o a 
very serious nature. 


The question whether a particular publication be libellous or oontemptuous 
and the construction of that publication isa questlon for tho Court which deals 
with the matter. 


In rb Crawford (3) referred to. 


Per Lort-Willams, 9.: The publication of the words complained "of 
atnounted to a criminal contempt of High Court, 

The material facts appear from the arguments and the judg- 
ment. The offending article which appeared in the Arita Basar 
Patrika on the 23rd March, 1935, was as follows— 

“Weare glad to find that in the Bengal Legislative Council 


` yesterday tere was discussion about administration of the Calcutta 


High Court. Every word ‘of Mr. N. K. Basu was true. It isso 
unfortdnate abd regrettable that at the present day the Chief 
Justice and the Judges find a peculiar delight in hobhobbing 
with the Executive, with the result the judiciary is robbed of its 
ipdepehdetice which at ofe time attiacted the admiration of the 
whole country. The old order of things has vanished away. - We 
wish the Chief Justice andthe Judges appreciate the sentiments 

(1) [1869] A. C. 549. 

(3) [193s] All. L. J. 125. 

(3) (1849) 13 Q. B. 613 (628). 
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ofthe public. The generation that has gone by should be an ideal 
to them”! i : : 

“The next thing that we should like to stress, as we did in the 
past, is the recruitment of Judges from the Bar. We cannot 
impress on the authorities too strongly that if the right person is 
appointed, there will not be any cause for complaint Men with 
character, integrity and a fair amount of experience should: be 
appointed. They should be approached in proper time when 
they may think it worth their while to tike it. Itis no use get- 
ting men for this purpose who are nearing 5o. Itis much more 
desirable to get them young. We heard from the lips of the 
late Rt. Hon'ole Lord Sinha and the late Rt. Hon’ole Sir 
Binod Mitter that when they had been asked to accept the office 


of a Judge, they would n.ver think of it, because they had been . 


making ten times more incomes at the Bar but they themselves 
said that if the offer had come to them-s5 years earlier, they would 
have been only too glad to take it And is there any doubt 
that they would have been ornaments of the Bench ?-~ Really 
‘good men with practical experience would consolidate that plea- 
sant feeling in the ‘public towards the High Court and would 
help in its efficient administration. How monstrous it is to find 
that communal considerations are allowed to weigh with the 
authorilies inthe matter of recruitment of men for ‘the Bench. 
In tbis matter, we wholeheartedly support the logic of the Pre- 
‘sident of the European Association in his last speech to the 
Viceroy on behalf of bis Association, Character and efficiency 
should be ‘the only tests in these matters irrespective of caste, 
creed or colour. If the powers that be deliberately and systema- 
tically ride ‘roughshod over the feelings of the public, a time will 
soon come when things’ will be beyond redemption and their 
mistake will be beyond all repair”. 

The Rt. Howble Sir Tej Bahadur Sapru of the Allahabad 
Bir, with Mr. C. C. Biswas, for Mr. Tushar Kanti Ghosh, 
Editor. : $5 

Mr. S. N. Banesji with Mr. S, C. Miller, for Mr. Tarit Kanti 
Biswas, Printer. ' 

For the Editor Mr. Tushar Kanti Ghosb, ‘hs Right Hon'ble 
Str Tej Bahadur Saptu said :— 

My -Lords, the Rule was served under the orders of the 
Honourable Court on Mr. Tushar Kanti Ghosh to show cause why 
he should not be dealt with according to law for having put in the 
columns of the “Amrita Besar Patrika” of the a3rd March an 


349 


CRIMIXAL. 


v = 


1935. 
M 


Re: 
Tushar Kanti-Ghosh 
Tarit Kanti Biswas 


* 


3% 


THE CALCUTTA LAW JOURNAL, [Von LXİ. 

Cruma. article respecting this Honourable Court. At the outset I shall 

1925 venture to put before your Lordships just a en facts before I 
Re: formulate my pointe. 


Tushar Kanti Ghosh On the 21% of March, 1935 there was n debate in the Bengal 
Tarit Kant: Biswas. 
me Legislative Council and i in course of the debate certain speeches 
* were made in the course of which some of the s[eikers made 
reference to tbe administration of this Honourable Court. One of 
the speakers who took part in the debate was Mr. N. K. Basu. 
That debate I have just now submitted to your Lordship took place 
on the arst. On the same night or some time in tbe afternoon an 
article was written commenting on that debate and intended to be 
published next morning. But it was crowded out, and in fact did 
not appear next morning, that is, on the 22nd March. The article 
appeared in the morning of the 23rd. I will show to your Lordships 
- later on that the views of those who expressel dissatisfaction with | 
certain features of the administration of this Honourable Court 
were strongly contested on the other side by no less a person than 
the Hon'ole Sir B. L. Mitter, &member of the Executive Council, 
on behalf of the Government: of Bengu. The summary of Sir 
Brojen's speech also appeired in the columns of the “ Amrita 
Baz Patrika.” I propose to read at some stages or other the 
speech of Sir B. L, Mitter which will go to show to your Lordships 
that the allegations to be found inthe speech of those who had - 
attacked this Honourable Court were point by point specifically 
controverted by Sir B. L. Mitter in the Council on behalf of the 
Government, 

Having regard'to all the circumstances of the case I submit that 
there are two points which broadly speaking arise in the care. There 
are certain minor points also which arise. Before I formally take 
up those two points I shall make one submission to your Lordships, 
The article in question which is referred to in the affidavit of Mr. 
Collet does not refer to any case pending before this Hon'ble. Court 
or to any case decided by the Honourable Court riow, recently or in 
the past. - 

Sscondly, I submit it does not criticise or make any reflection 
upon the conduct of any member of the Bench of this Honourable ` 
Court, of any judge purporting to actasa Judge. The article in 
question is in the nature of a general attack which brings out one 
feature of general criticism as understood by the Editor of that 
paper. One of the questions therefore which your Lordships will’ 
have to consider will be as to the fair interpretation of this article, 
as to whether on a fair reading of the article ab a whole, reading one 
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- part with the other and not paying attention to any particular portion 
of it, it can be said to amount to contempt. My submission is that 
it does not amount to contempt. In this connection I will further 
submit to your Lordships that if it is possible for your Lordships to 
put two interpretations on this article, one of which is necessarily 
consistent with the guilt of the accused and the other may be con- 
sistent with their innocence, you will put the latter construction 
on it. i 

And lhe fAird point I will raise will be that assuming that the 
article in question in any view of the matter amounts to contempt, 
itis at the most a technical contempt and nothing more. The 
article does not se»k to obstruct the course of justice or interfere 
with any trial, And my next point will be one of jurisdiction. I 
propose however,to take up the question of jurisdiction first. 

When I raise the question of jurisdiction, I would like to clear 
the ground so as to prevent any misconception, Iam not going to 
contest that this Court ig a Court of Record. This Court is strongly 
committe 1 to that position, and there are decisions of other High 
Courts too, 

My'‘contention is goinz to be that having regard to the nature of 
the article which is suid to amount to contempt, this Court hag no 
jurisdiction whatsoever to take proceelings against the Editor of 
the “Amrita Bazar Patrika” by way of summary procedure. 
Assuming for the sake of argument, but not conceding that the 
article does amount to contempt, the proper procedure of the Court 
would be by information under Section 194 of the Criminal Proce- 
dure Code. Before 1 develop this point there is one other point 
which lies at the.threshold to which I shall refer presently. 
Arsuming that this Honourable Court ‘has been maligned or 
defamed or brought into contempt, is it really the case that there 
can be no remedy available to thia Court? What I venture to 
submit in the first place is that there are legal remedies open to 
this Court quite apart from a resort to summary proceedings which 
I venture to submit this Court has no jurisdiction to take. I will 
remind you later on of famous instances jn English legal and judicial 
history where very serious comments have been made against judges 
in England and met on the floor of the House of Commons or the 
House of Lorde. Precisely the same thing has. happened in this 
case, There wasa member of the Legislative Council who thought 
it fit to make a strong speech regarding this Honourable Court. 
There was an Official member representing the Bengal Government 
in the House who challenged everyone of his points on the floor of 
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the House. Assuming there was any contempt intended by this _ 


article, your Lordships’ reputation and honour as Judges were more 
than sufficiently vindicated in an authoritative manner, 

[Lore Williams, J.—The complaint is about the article in the 
newspaper and not about the speech in the Bengal Council.] . 

Sir Tej Bakadur—But that article is based on the summary 
of the speech made in the Bengal Legislative Council. ` 


[Chief Justice—There are no proceedings in respect of the 
speech in the Legislative Council at sll As far as the article 
is concerne, will you direct your attention to the following lines :— 


L4 


“It is so unfortunate and regrettable that at the present day the | 


Chief Justice and the Judges find a peculiar delight in hobnobb- 
ing with the Executive, with the result the judiciary is robbed of 
its independence which atone time attracted the admiration of 
the whole country ", Asregsrds the speech in the Council we 


have nothing to do with it bere, but there lines I have just indi- - 


cated appear t> be serious to the Court. Will you please read 
them? We are concerned with these lines I have pointed out. 
That is something quite distinct from what happened in the 
Council] 

` Sir Tej Bahadur: I am grateful to your Lerdship. I shall 


- confine «myself strictly to these lines in the article. The point 


I was raising is this that contempt prcceedings are taken not for 
the vindication cf'the honour, reputation and integrity of any 
particular Judge, but for the vindication of the administration of 
ustice, and that has been amply vindicated. ° 

: [Chief SF wstice :—W hat do you mean by it ?] 

‘Sir Tej Bahadur: I mean that Sir B. L. Mitter in she course 
of the debate inthe Bengal Council challepged all the points of 
the speaker. His speech was bound to bg read by the public at 
large, and if any unfortunate impression was created in public 
mind by that attack on the High Court, that impression was 
counteracted by the speech of Sir B. L. Mitter. 


[Chief Fustice Sir Tej Bahadur, do you mean to say that 
the honour ‘of this Court has been vindicated by Sir B. L. 


.Mitter ?] 


Sir Tej Baleduns If the honour of the Court is attacked by 
any speaker on the basis of whose speech this article waa written, 
that has been amply ` vindicated .by Sir B. L. Mitter by challerg- 
ing ali the. points of Your Lordships’ assailant. 


[Hr Fusie Costello Your client did not accept the re- 
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pudiation of Sir B. L. Mitter. On the ‘contrary, two days later, 
he made a definite statement to that effect in another article,] 

Sir Tej Bahadur: Y will deal with that when I deal with 
the article on its merita For the present I ask your Lordships 
tolgo into thequestion of jurisdiction. Coming to the question 
of jurisdiction, what I venture to submit is this that excepting 
one recent case in Allahabad with which I shall deal a little 
later, there has been no case,—of course I speak subject to 
correction by your Lordships—of this character, where an attack 
has been made on the Court as whole, independently of any 
case tried by the Judges or any case pending before them, where 
summary proceedings were taken. Iam prepared to admit that 
from the time of the undelivered Judgment of Chief Justice Wilmot 
there are dicta to be found in the judgments of English Courts 
showing that summary proceedings may be taken, But when 
you examine the cases you find every one of them is a case which 
arose out of certain proceedings pending before a judge or certain 
proceedings disposed of by a judge. And so far as the opinion 
of Chief Justice Wilmot is concerned, I am going to contend, and 
I have very good authority to support me,:that inthe light of 
later examination the Chief Justice’s opinion, which was never 
delivered but which was printed 20 years after his death by his 
son, is not supported by an examination of the history of the juris- 
diction of the Superior Courts of Common Law. It has been 
recently very strongly challenged by Sir John Fox. There are 
decisions of certain judges where it has been very strongly criticised. 
You do not find that contempt proceedings have been taken by 
summary process in relation to an article which criticises any judges 
independently of any case pending or decided by them. I will 
begin with a Privy Council case, Whatever may be the view of the 
other Courts in England, the decisions of the Privy Council are 
binding on Indian‘Courts. un 

I am referring to the case of McLeod v. St. Awbyn (1), where 
Lord Morris says at page 561 that “committals for contempt of 
Court by scandalising the Court itself have become obsolete in this 
country.” 

Sir Tej Bahadur read portions from Lord Morris’s observation 
in Me Leod v, St. Aubyn (1), and from the article in that case which 
he said was a most virulent and most scurrilous attack on the 
administration, “ One kind of contempt was scandalising the Court 
itself.” The power to take recourse to summary proceedings was 


(1) [1899] A. C. 549. 


1955. 
— 


Re: 
Tushar Kant! Ghosh 


Tarit 


Kanti Biswas, 


— 


394 
CRIMINAL. 
1935. 
tayer 


Re: 
Tushar Kanti Ghosh 
Tarit Kanti Biswas, 


— 


THE CALCUTTA LAW JOURNAL, [Vor. LXI. 


neceesary for the proper administration of justice, But it was not 
to be used for the vindication of a judge. Sümmary process with 
regard to contempt of Court is a weapon to be used always sparingly. 
Lord Morris says (nt page 561) that '" Committals for contempt of 
Court by scandalising the Cowt itself bave become obsolete.” 

This remark of their Lordships of ‘the Privy Council was neither 
erroneous representation of the English law nor an ‘obiter didum’. 
Lord Morris was stating there his view of the law as he understood 

it in 1899. Ye 

[ The Chief Justice pointed out that the very next year there was 
a cage in England of committal for contempt. Lord Morris’ observa- 
tion was a statement of fact, and not a proposition of law. It did 
not show that the Court had no jurisdiction to deal summarily with 
contempt by scandalising the Court. ] 

Sir Tej Bahadwr; But this case was never cited in A. v. 
Gray (1). 

[ Mr. Justice Costello : What Lord Morris means is this with the 
spread of education and better public opinion, no one in England 
would dream of scandalising the Court, and for that reason it has 
fallen into disuse. Not that summary process could not be resorted 
to, but that there was no reason to resort to it. ] 

[ The Chief Justice: There. is nothing in the speech of Lord 
Morris which laid down the law. | 

Sir Tej Bakadur said that Lord Morris after stating that Courts 
are satisfied to leave to public opinion attacks or comments dero- 
gatory or scandalous to them, wenton to add, “But it must be 
considered that in small colonies consisting principally of coloured 
population the enforcement in proper cases of committal for con- 
tempt of Court for attacks on the Court may be absolutely necessary 
to preserve in such a community the dignity of and respect for the 
Court.” But this could not be said of the Honourable Court and 
of a place like Calcutta and generally of India. The decision he 
had cited was a decision of -the Privy Council and as -such it- was 
binding on the Ind ian Courts, - 

[ Mukerji, 7.—Is it your contention that-this Court has no juris- 
diction to deal with a contempt of this character by means of 
summary procedure? Or that summary proceeding should not be 
resorted to in this case? ] 

Sir Tsj Bakadwr—Virstly, the Court has no jurisdiction to adapt 
summary procedure, but assuming that it has got the - jurisdiction, 
then as a matter of discretion it should not adopt summary proce- 


(1) [1900] a Q. B. 36. : 
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dure. I submit that the statement of the law by Lord Morris is 
absolutely correct, | - . . 

[ Chief Justice: Ia not that a statement of fact that the proce- 
dure is obsolete in England? It does not say that the Court has no 
jurisdiction to deal with the contempt. | 

Sir Tej Bahadut—58 regards the question of jurisdiction, I sub- 
mit that I rely on the observations of their Lordships. Lord Morris 
is there stating his viéw of the law as he understood the law 
in 1899. 

Referring next to Gray’s case (1), Sir Tej said that in that case 
Mr, Justice Darling advised newspaper men that certain matters 
connected with that case on grounds of public decency should not 
be reported. Gray objected to this and he said that the Judge had 
no business to teach him in his professional line. He made certain 
objectionable remarks. 

[The Chief Justice said that if proceedings for contempt 5 
reason of scandalising the Court had become obsolete, it was 
remarkable that the Lord Chief Justice did not know of it. ] - 

Sir Tej Bahadur said that he was not going to be so disrespect- 
ful as to say that the Lord Chief Justice did not know the law, but 
he would appeal to their Lordships’ wide experience and numerous 
decisions of the Judicial Committee to support his contention. In 
matters of this character summary proceedings ought not to be 
resorted to. 

Continuing, he said —My point is that Gray’s case (1) arose out 
of the case which Mr. Justice Darling tried. My proposition stands 
like this. Ifthe contempt is committed independently of any case 
disposed of by a Judge or pending before a Judge, then there is no 
case for resorting to summary proceedings. 

[ Chef Justice: Is it thinkable that Counsel in Gray's case (1), 
would not have cited McLeod v. St. Aubyn (a) if it war 
relevant? ] 

Sir Tej Bahadur: The fact remains that the report does not 
show that case was referred t». 

| Costello, J: (Referring to the gist of the apology set out at 
P. 37 in Gray's case (1) ).—The terms of the apology show that this 
was a case where there was a reflection upon the whole Court. ] 

[ Chief. Justice: And upon the administration of justice. ] 

Sir Tsj Bahadur; But the apology was for an attack in 
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dant was not intereste] in the administration of justice generally. 
The offending article is not printed: There is nothing in the report 
which shows that the defendant maligned the whole ‘Court, 

[ Chief Justice: -But there is a statement on oath. ] 

Sir Tej Bahadur referred to the judgment which spoke of 
scurrilous abuse of a Judge as a Judge. 

Replying to-Court Sir Tej Bakadsr said that he was prepared to. 
concede that the Lord Chief Justice was giving a statement of the 
law of contempt, but nota definition, Nobody either here or in 
England has been able to define contempt. Any Act done bya 
Judge in his judicial capacity may form the subject of criticism 
provided it is reasonable. He was not disputing for a moment that 
ifa Judge was scurrilously attacked for having disposed of a case 
in a certain manner, the Court could proceed against him by means 
of summary process. The whole point was whether the criticism 
was made against the Judge and that criticism was of a scurrilous 
character and was made in connection with the judicial duty asa 
Judge. If this was the case then summary process might be 
resorted to. 

[Zhe Chief Justice referred to Lord Russell of Killowen, C, 
Js jadgment in Æ. v. Gray (1) at P. 40, where he said that any 
act done or writing published calculated to bring a Court ora 
judge into contempt, or lower his authority, is a contempt of 
Cout, belonging to the class of contempt which Lord Hardwicke 
characterised as "scandalising a Court or a judge”, and then 
added :—''That description of that class of contempt is to be 
taken subject to one and an important qualification. Judges and 
Courts are alike open to criticism, and if reasonable argument 
or expostulation is offered against any judicial act as contrary to 
law or the public good, no Court could or would treat thatas 
contempt of Court.” This was the one and only one qualifica- 
tion, Here in the present case there was no criticism of any 


judicial act as contrary to law or the public good, ] 


Sir Tej Bahadur —-That takes us into the merits which I 
shall ceal with later. (Reading further from the judgment)— "It 
is not criticism: I repeat that it is a personal scurrilous abuse 
ofa judge asa judge. We have, therefore, to deal with itasa 
case of contempt,” ' 

[Costello F. :—“And we have to deal with it ‘Sreo; mame ”, 

Sir Tej Bakadwr sut mitted that this opinion as to jurisdiction 
to punish by summary process was based on Wilmot’s opinion 


(1) [1900] 2 Q» B. 36 7 as 
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which was historically wrong. The whole mischief was done by 
the Reporter’s note atthe end of the report, which was not even 
Sir Frederick Pollock's notes, referring to Lord Morris’s observa- 
tions in Me, Leod v. St. Aubyn (1), and adding that the case of 
K.v. Gray (2) was reported as showing that the Court will still, 
where the circumstances demand its action, exercise its jurisdic- 
tion to punish, on summary process, the contempt of “Scandalising 
the Court.” 

Proceeding Sir Tej Bahadur seid that he bad conceded from 
the very beginning that if criticism was made against a judge in 
connection with a case which had been pending before him or 
had been decided by bim, it was of course open to the Judge to 
proceed by summary process. 

Referring next to Lord Gordon's case (3) sis summary 
proceedings were not followed, Sir Tej Bahadur submitted that 
the remedy of summary proceedings was not resorted to in this 
case because it was not considered to be a right and proper 
remedy. 

[The Chie] Fustice said that there were other serious charges 
against Lord George Gordon of sedition, stirring up rebellion etc., 
and it would have been straining at & gnat and swallowing a camel, 
to proceed against him for contempt separately,] 

Sir Tsj Bahadur Sapru :—May I invite your Lordships 
attention to section 194 of the Criminal Procedure Code (reads). 
Dealing with this point on the question of jurisdiction, the Judges 
of the Allahabad High Court in the “Zeader” case say that pro- 
ceedings under tection 194 can only be initiated at the instance 
of the Crown and that under political influences the Crown may 
not take action, Isay that isnot acorrect view. It is unthink- 
able that ifany Court wrote to the Government that proceedings 
under section 194 should be started against any man for having 
made a scurrilous attack against the administration of the Court, 
the local Government would not start proceedings. I say that 
where there is an alternative remedy available to the Court, the 
accused should not be deprived of that alternative remedy. 
After all, this summary jurisdiction is not a jurisdiction abont 
which one can feel very happy in modern times, in which 
judge, accused and witness are all rolled into one. That is the 
reason why Judges have from time to time given warning that this 
jurisdiction is to be availed of in the last resort: to be used 


(1) [1893] A.C. 549. (a) [1900] 2 Q. B. 36. 
(3) (1787) 2a State Trials 177. : 
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Cenrinits scrupulously, and, further, if there is any other remedy, this should 
1935. not be resorted to, 


Eu ds ae I invite your Lordships’ attention to Lord Gordon's case (1). 
Tarit Kanti Biswas 1 shall first read the indictment at page 175 (reads). . 


di . [Chief Justice: In that case if Lord Gordon had been pro- 
ceeded against for contempt of Court on that occasion when there 
were very grave charges of sedition against him which resulted in 
bloodshed, the Government of the day or whoever was responsible, 
would have broughf the administration of justice into contempt. ] 


Sir Tej Bahadur :-—The attempt he made to bring the adminis- 
tration into disrepute should have been dealt with instantly by the 
Court itself, if the summary procedure was available. It ia remark- 
able that this case of 1787 was nearly a» years after the pad 
vered judgment of Chief Justice Wilmot. 


[ Chief Justice ;—Chief Justice Wilmot's opinion was not 
published till 30 years after. ] 


Sir Tej Bakadur Saptu :—That is true, but there is the decision 
of Lord Hardwicke which was in 1742. St. James Evening Post (a) 
was published in 1757. That leads to the same conclusion as the 
undelivered judgment of Chief Justice Wilmot. Chief Justice 
Wilmot nowhere lays down that for scandalising the Court the 
only remedy is a summary process. l 


I am going to reed now from 2 Atkins Report the case of 
gus St, James ‘Evening Pos? (2) at page "471 (reads). Here again, with 
E all respect, I would point out that the proceedings were connected 

with a certain matter that was pending before the Court. 


There is one submission I wish to make and that is in the well- 
known words of Lord Halsbury in the case of Quinn v. Leathem (3), 
that a case must be taken to be an authority for what it decides, 
Merely because a case lays down a proposition ina general way, 
it does not follow that a Judge is justified in travelling beyond the 
specific issue laid before him. In St. James’s case as also in sub- 
sequent cases your Lordships will And that the issue arose out of 
certain matters pending before the Court or disposed of by the 
Court. Therefore you cannot treat this as diea for laying down the 
proposition that once a man is charged with having brought into 


(1) (1787) a2 State Trials. 177. 
(2) (1742) 2 Atk. Rep. 469. 
(3) [1901] A C. 495. 
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disgrace the administration of justice that the proper remedy isa 
summary process. I submit no authority can be cited for that 
proposition. 

I will now deal with one more case and that is Skipmworth’s case 
(1) which arose out of fhe famous trial of Tichborne. As your 
Lordships are well aware, the trial of Tichborne gave rise to very 
strong faction feeling in England. Skipworth was a Barrister who 
probably did not practice, but he presided over several meetings. 


| Chief Justice —He mas described as being a Barrister but not 
a lawyer. ] 

Sir Tej Bahadur .—1 shall read from the judgment of Mr. 
Justice Blackburn at page 232 where he speaks of the vindication of 
honour. 

[ Chief Justice :—You m ay take it that that is the case here. ] 

Sir Tej Bakadwr :—I am not st all suggesting that your 
Lordships should not be anxious to vindicate the honour of this 
Court. l 

(Reads further from judgment). 

There your Lordships will find that Mr. Justice Blackburn is 
limiting the operation of summary jurisdiction, or he is saying that 
summary jurisdiction should be resorted to only when that action is 
necessary. 

[ Chief Justice -—He does not exclude it in cther cus. 

Sir Tej Bahadur :—In that case they were justified in proceed- 
ing by summary process against Skipworth who made comments in 
connection with a trial which was pending. 

I will now invite your Lordships’ attention to Jn re: Bahama 
Island (2), Thisagain isa Privy Council case. The judgment of 
the Privy Council is not reported, but the propositions which 
they lay down as a recommendation to His Majesty are given 
there, Ifyour Lordships will be pleased to read: the report you 
will find that thia was a most violent, virulent and scurrillous attack 
on the Chief Justice. Nothing could be more disgracetat 

(Reads from page 139) 

I respectfully draw your Lordships’ attention to the proposition 
that is laid down that because a newspaper appears to be libellous, 
it does not follow that it also amounts to contempt.’ Every libel is 
notin the nature of contempt. Ifitis libellous of any particular 
Judge, criminal proceedings may be taken against him; but it does 
not follow that a libel is followed by contempt. Why do the Privy 
Council say that? They say :—Is this a criticism which is calculated 

(1) [1873] 9 Q. B. 230. (3) [1893] App. Cas. 138. 
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to obstruct oriiterfere with the course of: justice or with the due 
administration of law. There can be nothing more.serjous than to 
allege in a newspaper that the Chief Justice of that Island was 
receiving gifts, . 

[ Chief Justice :—Not that he received them but that he turned 


-them down contemptuously]. 


Sir Tej Bakadur .—Yes, I must correct myself. Anyhow they 
are serious allegations against a Chief Justice. 

[ Lort-Wilkams :— There is nothing in that Bahama case which 
criticised him as a Judge. It was ridiculing him from a personal 
point of view. That is the most that can be said. ] 

Sir Tej Bahadur :—This is what is said at page 141 (reads). 

The next case to which I will invite your Lordships’ attention is 
in Xe: Clements (1) (reads). 

There is a passage in the Judgment of the Master of the Rolls 
(reads). 

[ Chief Justice ;— Those are Chancery proceedings where they 
did not obey the order of the Court. ] 

Sir Tej Bahadur ;—There his Lordship was laying down certain 
propositions, by no means novel as they have from time to time 
been laid down by several Judges, namely, that if there isan 
alternative remedy the summary process ought not to be 
resorted to. j 

(Reads further from judgment). 

[ Zort- Williams J. :—That was civil contempt. We are not 
dealing with civil contempt. ] 

Sir Tej Bahadur :—No. What I submit is this, that if you have 
not got 2 case which lays down that in the case of an attack bya 
person on the general administration of justice for you to proceed 
on & summary procese, then it would not, I submit, with all respect, 
be right to 30 corstrue the law as to extend your jurisdiction by 
summary process. I submit that would be inventing a new head of 
jurisdiction. It was because ‘of that Lord Russel has given a 
warning there and he has repeated that time after time. It is true 
bis Lordship was dealing with civil contempt but there is nothing 


.peculiar so far as jurisdiction is concerned. Civil or Criminal con- 


tempt, the remedy by process is a remedy which should not be 
adopted unless, of course, contempt has arisen out of judicial 
proceedings. 

The next case I am going to deal with is the case of œ. 
Davis(2) The comment I make is that the substantial 


(1) (1877) 46 L, J. Ch. 383. (a) [1906] 1 K, B. 
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E 


question which arises in that case is whether the King's Bench 
Division had jurisdiction to interfere where the contempt concerned 
was contempt of & subordinate or inferior Court. It was held they 
could. On that point there has been a. great deal of difference of 
opinion This Court has held that they had not power: the 
Bombey Court has held that they had power; and the Madras 
Court is doubtful and ultimately the Legislature passed a law in 
1926 to protect Subordinate Courts where contempt had been made. 
Therefore Davis’ case is no authority on the proposition which 
your Lordships have been called upon to decide in this case, 
Will your Lordships tutn to the judgment at page 4o. (Reads) 
I shall show your Lordships how the whole law has been reviewed 
recently. There their Lordships say in order to protect a Sub- 
ordinate Court when contempt is made of that Subordinate Court 
which contempt is calculated to obstruct the course of justice, sum- 
Mary procedure may be resorted to. I do say that if there is a case 
pending before this Hon’ble Court or any Court’ Subordinate to it 
and anything is said or done by any individual which is calculated 
to obstruct the course of justice, Hie procedure is summary. 
Supposing there was an article written in & newspaper attributing 
incompetency to the Judges, saying there were ignoramuses and they 
were put onthe Bench not knowing anytbing ‘about the law or 
having no practice inlaw and they were men who could not be 
expected to interpret the law clearly, that would be shaking the 
allegiance of the people in the Judges. I don’t fora moment say 
that in an extreme case it is not open to the Judges to protect the 
honour of the Court or themselves. 

[£ort- Williams J :—This statement brings you within that cate- 
gory of a summary process]. 

Sir Tej Bahadur :—No, I say they can protect themselves under 
Section 194 or some criminal law. Isy if there is a general 
attack on the Judges attributing to themselves incompetence. _ 

L£ort- Williams J -—In this case it looks as if the attack made 
attributes much worse than incompetence]. 

Sir Tej Bakadur :—It is not my contention that in a case of 
that character the Judges cannot protect themseives ; but I say that 
they cannot protect the Court by recourse to summary procedure. 

[ Chief Justice —I asked you at the outset. to direct your atten- 
tion to the 7 lines in that article, We have listened to you fora 
considerable time but you have not come to it. It may be very 
interesting to hear you on the law but before coming to the law one 
has to know the facts. | 
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Sir Tej Bahadur :—I am dealing with these bare words, “ attack 
on the Judges ? and “on the minds of the people. ? 
| [ Chief Justice —The attack is made on the fairness of the 
Judges dealing with a class of cases ] 
Sir Tej Bahadur -—\Vbich the Judges have dealt with or is 
pending before them. 
' [Chief Justice z—Or which they , may have to be called upon to. 
deal with. ] i 
Sir Tej Bahadur ;—1 ibm not, I do not m that, 
Take & very eminent English Barrister of the highest possible 
integrity and learning. He knows everything about English law but 
does not know Mitakshara law. The writers say itis not right that, 
any questions of abstruse Hindu, law going back for centuries 
should be dealt with by Judges; however So learned they may be, 
who do not know Hindu law. In one sense you can say that is want 
of competence, If you hold that that is an attack then you stilla 
criticism, 
ji Chief Justice That is “not what is Sie of. I have 
already drawn your attention to the lines ‘complained of. ] 
` Sir Tej Bahadur :—1 wil deal with the’ facts later, (Reads 
dictum of Chief Justice Wilmot). 
I started by saying that the dictum of "Chief Justice Wilmot is 
relied on in all the cases. but in none of those Cases is there a caso 
of a general attack. 


[Bort-Williaws, J -—Do you say if it is ofa general character 


' that a summary procedure cannot be used.] 


Sir Taj Bahadur Sapru -—That is my whole contention. 

[ Chief Justice :— This ig not an attack of a general character.] 

Sir Tej Bahadur :—When I camo to deal with the, article I shall 
show your Lordships that tho attack is of a most general character, 
but it does not deal with the o Juttel character of. the judicial life of 
this Court, 

-[ Chisf Justice :—-What is the heading of the article? 

Sir. Tej Bahadwr :—'" The Calcutta High Court." It cannot be ` 
treated.as an unqualified proposition, namely, that whenever an 
attack is made on a Judge which shakes the allegiance of the people, 
you can adopt a summary procedure. z 

I will now deal with the " New Statesman " case (1) (Reads. that 
case), Here again- contempt proceedings were started against the 
Editor ‘of the * New Statesman”. Mr. Justice Avery had tried the 
case. This comment was connected with the trial which had nlrendy 

{1) (1928) 44 Times Law Report 2 rot. 
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tiken place. It was on the conduct of the Judge who tried the 
case, his incapacity or perversity or unwillingness to do justice- 


| Lort. Williams J :—1t was not his incapacity in that case, but ia 
all cases of that kind. It was directed to the fact that he could not 
be relied on to try any such cases fairly.] 


Sir Tej Bahadur -That conclusion was bad i on the result of 
the trial of Dr. Stopes. The basis of that criticism was the judgment 
of Justice Avery in Dr. Stopes’ case. 


‘ [Zort-Wiltiams J :—There is the sentence. “ There are many 
Avorys. ”] 20.4 

Sir Tef Bahadur ;—The meaning of that is that there aré many 
Judges of that kind. The point is thai the criticism was directed ot 
directly arose out of a trial which had already taken placé before 
Mr. Justice Avory. 

[ Chief Justica :—Is it any better when the criticism arises from 
nothing at all ? ] 

Sir Tej Bahadur Saru :—I don't say it is better? but I do 
submit that merely because some remedy may be available’ it does 
not follow that a remedy of a summary process is necessary. Mr. 
Justice Avory having been maligned and defamed the issué was a 
narrow one and a swift and summary proceeding was adopted, 

[Zort- Williams J-—What was the necessity of a` smit and 
summary proceeding when the cass was over 7] 

Sir Tej Bahadur :—None. 

May I draw your Lordships’ attention to one passage of the 
Attorney-General in his argument at page 235 (reads): 

What I say is this: Supposing the appointment of Judges arises 
and supposing a criticism is made that the principle on which 
Judges are appointed is a wrong principle and not calculáted to 
promote the ends of justice. That is a very fair line to-day although 
“it necessarily implies that the men appomted should not n Desin 
appointed. f 

(Reads further from Wilmot C. J.’s judgment). g 

From 1882 right up to now there has been a strong, fotling 
against contempt proceedings i in ‘England, i "DAT 

[Costello J :— Throughout -the whole country there has beén' fib 
utterance dissenting from the proposition laid down by Chief Tubtite 
Wilmot.] 

Sir Tej Bahadur Sdjru :—No.- He bas“ been Es séverely 
criticised in an Irish case and I find no reference to an English case 
that the judgment of Mt. Justice Fletcher has been omitted. IfI 
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were to read the judgment of Justice Fletcher about the judgment of 
the Chief Justice that would amount to contempt. 

[ Chief Justice :—lrish cases are no authority whatever in 
England, ] 

Sir Tej Bakadur :— They are sometimes quoted. 

[Costello J :—I have an Irish case(r) here which I will read out.] 

His Lordship read the case. 

Sir Tej Bakadur Sapru :—l shall, before going into the merit 
ofthe case, refer your Lordships to one or two passages from a 
recent book, the “ History of Contempt of Court” by Sir John Fox. 


` At page #8 he says (Reads “The point on which”) The deaf and 


dums case is reported in 3 Moore's P. C. but I will ask you to look 
at 13 English Reporté, page 15 at page 29. It seems that a barrister 
named Hatchel wrote a book in which he gave the whole of the 
judgment. That book is not available and inthe footnote the 
editor of this series says Justice Fletcher's judgment is omitted for 
want of space, but apparently Sir John Fox had access to that 
report or book, and after reading that judgment he quotes this 
from the judgment of Fletcher J. in which he says that (Reads 
‘He comments unfavourably’ etc.), And then Sir John Fox gives a 
long catalogue of the cases decided by the English Courts before 
Armand’s case and after Armand’s case and discusses its value both 
as a legal exposition of the doctrine of contempt and as an history 
of the law of contempt or rather as a history of the jurisdiction of 
the law of contempt. At, page 33 he sums op. He says dealing 
with Gray's case (Reads). That is the sentence to which you 
drew my attention (Reads “ Any act done” etc.), Now comes the 
sentence on which I rely, (Reads “Any act of this description etc.) 
Then he goes on to discuss Wilmot C. J.’s decision in the light of 
the remarks made by Campbell J. and he sums up at page 43 last 
para (Reads) There is no warrant for the doctrine that the 
summary jurisdiction was co-eval with the common law (Reads “If 
it should be proved” etc,). I adopt that as partof my argument 


„and I submit that while it is true that Wilmot C. Js dicta are 


included in the decisions, including the modern decisions of Gray, 
and the sew Sfatesman case, yet historically there is no foundation ~ 
for the doctrine laid down by Wilmot C. J. in such wide and 


uncontrolled language, I use that with the utmost Joe 'to that 
learned Judge. 


[Chief Justice -—I would like to read you a passage from the case 


(1) The Attorney-General v. Sean T. O’ telly, [1928] Ir. Rep. 508, 
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of Zn the matter of the Amrita Basar Patrika (1). It is a judgment 
of Sir Asutosh Mookerjee (Reads “I am not unmindful” etc.). 
That was a case where the “ A. B, Patrika " made severe reflections 
upon the conduct of the then Chief Justice of this Court in the 
matter of constituting benches in the Appeal Court. He says (Reads 
“Sir Barnes Peacock C. J. maintains” etc.). ] 

Sir Tej Bahadur Sagew :—l am grateful to you for pointing it 
out to me. I recognise the high authority of Mookerjee J. but 
there is one comment I would like to make, The case before 
him was a case in which comments were made in connection with 
certain cases arising out of certain litigation, and the comment was 
that a packed bench had been constituted. 

[ Chief Justice mma Was about to be constituted. } 

Sir Te] Bahadur Saptu :—Yea, That was a comment relating 
toa case pending before this Honourable Court and I submit that 
would be covered by the summary power ofthe Court. Therefore 
the larger question as to whether the summary power of the Court 
extended to the extent of laying its hands on a stranger who 
indulges in very strong general criticism of the Judges of this Court, 
really does not arise in that case. They give this case of William 
Taylor which is the earliest case I am able to find of this Court, It 
was decided by Sir Barnes Peacock and it is reported as J» the 
matter of William Tayler (2). 

[Costello J :—On page 30 there is a list of cases from 1821 down 
to 1825 in which this dictum of Wilmot C. J. has been cited with 
approval] 

Sir Tej Bahadur Sa pru :—1 am not denying that. 

(Costello ] —How can you invite usat this stage to say that 
what Wilmot C. J. said was not good law at all?) 

Sir Tej Bakadur Sagru :—1 have said that this gives a catalogue 
of those cases where it has been followed, but the learned writer 
comments very unfavourably and says that historically there is no 
basis for that opinion and he quotes at least one learned Judge of 
the Irish Court, Fletcher J. who differs expressly from him. What 
I am inviting you to do is to examine those cases and see whether 
they are cases in which the contempt proceedings had relation to 
pending or decided cases or whether they are cases in which con- 
tempt proceedings are independent of cases decided and relate only 
to the general conduct of the Court. Ifyou come to the later, com 
clusion which I invite ypu to do, then you are not bound by this 
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- because my contention is that a case is an authority on the propo- 
sition it decided and merely because the Judgment of Wilmot C. J. 


- has been followed in case after case, when the point did not arise in 


Rea 
‘Tushar Kànti Ghosh those cases, will not invest it with binding authority as regards the 


,Farit-Kanti Biswas. 


Chit 


case before you, 

[ Chief Justice ;—1h this case decided by Sir Asutosh Moskenes 
-hè dealt with it im point. ] i 
_ Sir Tsj Bahadur Sapra :—The point which arises in this case 
-did not arise there. Here a Bench was to-be' appointed to try 
certain cases which were pending in this Court, and here is the 
-editor of the “A.B. Patrika” who makes comments upon the 
composition of a Bench which might be tredted- a8 ‘intended to 
prejudice the trial of those cases. Therefore, the Court will be 
amply within its power to take action under the summary process. 
The point which arises before you did not cures arise before 
-Mookerjee J.' That is my contention, 

[ Lort- Williams 7. :—Directly you have to admit that you must 
include among your cases, cases in which reference has been made 
to the Judge after the conclusion of the trial, the principle which 
you are basing your argument upon, falls to the ground..... 1] 

Sir Tej Ba&adus Sapiu :—I respectfully submit it does not fall 
tō the ground for this reason that where a case has been disposed 
of by a Judge of this Honourable Court and where a newspaper 


-editor writes an article Casting an aspersion on the Honourable’ 


Court, he calls him to question the Justice of that Judge in reference 
to a particular case, and therefore the summary procedure is the 
proper procedure: In the case of a case which is pending before 
"the High Court that reason will be a very good reason namely that 
he is seeking to interfere with the trial of the case. On the other 


-hand in the case of a case which is disposed of, that reason may not 


-hold good, but nevertheless it is challenging the judicial capacity 
and honesty of the Judge with regard to a specific case and there- 
-fore a summary procedure i is the right procedure: 

- [Lort- Williams 7 :—Why ?] - 

Sir Tej Bahadur Sapru :—Because it impairs his impartiality. 
with regard to future cases because it says: "This Judge is not 
impartial. He is nota fit Judge for trying cases in the future.” 

It may be that-a case which has been SUPR of may go on 
appeal. 46 

( Chief Justice -—Gray’s case wad in r95o. - At that time there 
wat no appeal in criminal cases- so that such a case could not: go 
father.] -> 


Vor. LXI] B - + HIGH. COURT. - +; 


Sir Tsj Bahadur Sapru :—I was pointing out that in Gray's 
case (1) it was argued but the argument was not accepted that the 
principle of that rule would not apply where. a case bad beer 
disposed of. Russel L. J. says that it would apply to a case pending 
and to all cases disposed of. The reason in either. casa would- be 
different. Ina case pending before the High Court, a comment 
like that might lead to obstruction. Ina case that. is disposed of, 
the comment, if made in regard to the condact of a Judge, amounts 


to contempt because it cuallenges his judicial authority. I am not | 


denying the fact that Wilmot C. Js decision has been quoted in 
England and India i in many cases, 

[ Chief Justice :—And it is the basis in cases of this kind. T 

Sir Tej Bahadur Sagru :—T am asking you to analyse those 
cases and see whether there was a common feature in all those 
cases, Take Zaplor’s case. That was a case in which Taylor who 
was a party to a case inthis Court made strong comments upon 
Dwarknath Mitter J., but those comments referred to & case which 
had been disposed of, Take Sir Swrendranath Banerjí's case (2). In 
Sir Surendranath Banerji’s case (2) he wrote an article in his paper 
commenting on the conduct of Norris J. in a case in which the ques 
tion arose whether an ‘idol should be produced in Court or not, In 
fact Norris J. made no order but Sir S, N. Banerji, relying on a 
report which appeared in another paper, made very severe. com- 
ments on that order, He was proceeded aguinst under the summary 
process and the question was not raised that the Court had no 
jurisdiction in that case, lam told that Mr. Banerjee who argued 
the case, did not take the point of jurisdiction, 

, In the A. D, Patrika case (3), comment was, made upon 


a case bich was pondiog in the Subordinate Court and the Court : 


was moved by the Legal Remombrancer to take notice of the con- 
duct of the editor, The case your Lordship the Chief. Justice 
referred to in 26 C, L, J, is reported in 41. Cal, page 173. All 
these cases were cases connected with proceedings pending or 
disposed of, 

I will refer you to Sarvadhicary’s cass (4). That was a caso which 
went from the Allahabad High Court to the Privy Council. > A.Mr. 
Sarbadhikary who wasa Counsel was also the editor of a, paper. 
He appeared in a case before Sir Henry Richards and made certain 


(1) [1900] 2 Q. B. 36. 

(3) (0883) L. R rol A, yiJ LE. R, 10 Cale. 109. 
(3) (1913) L L. R. 41 Calc 73723 ; 18 C. L, J. 452. 
(4) (1906) L. R. 34 I. A. 41. 
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remarks in the course of his argument which were resented by the 
learned Judge. The learned Judge asked him to sit down. Then 
Mr. Sarbadhikary wrote something with regard to the Judge in his 
paper. 

[ Chief Justice :—May I correct you on your facts He wrote 
about other Judges too. The case came before Mr. Justice Richards 
who told Mr. Sarbad hikary to hold his tongue. Mr. Sarbadhikary 
wrote an article in his paper making reflections on the Judges of 
the High Court and then he made reflections upon the Chief Justice 
and upon Sir William Birkett. Not one of these Judges were con- 
cerned with the case on which the comment was made. ] 

Sir Tef Bakadur Sagew :—Not Sir William Birkett. 

The point of that case is that the High Court took notice not 
under contempt but under disciplinary powers, page 45 (Reads 
“ There is no doubt" etc.). The question did not arise whether the 
High Court had power to deal with Mr. Sarbadbikary in a summary 
manner. 

Then there isa case in the Allahabad Law Journal for 1935 
In re. an Advocate of the High Court, Allahabad (1). It is known 
as the "Leader" case. An article appeared in the “ Leader" 
over the name of Kafildeo Malavia, an Advocate of the High Court 
who had criticised very strongly the elections to the Bar Council, 
and his argument was that here are members of the Bar who want 
election and who go to the length of saying that judicial appoint- 
ments should be made by election by the Bar; I am not satisfied 
that the members of the Bar have exercised their right of election 
in a proper and fair manner, caste considerations have prevailed in 
some cases and other considerat ions in others, and this is the sen- 
tence he used (Reads “In this connexion") On the strength of 
this article a rule was served on him anda notice was issued on 
Chintamoni as to why they should not be punished. All 
these cases wero advanced in that case and precisely the same 
argument was advanced. Their Lordships went against my argu- 
ment in that case and held that they had power in that case (Reads 
head-note). The sentence is quote] at page 125: (Reads “In this 
connexion" etc.) There was no reference to-any case pending or 
disposed of ; no reference to any Ju dge. That was the only sentence. 
This matter will be presented to the Privy Council in the next few 
days. 2 

There is another case, Za re Abdul Hasan Jowhar (a). I had the 
honour to argue that case (Shortly states facts), That case does 


not hurt me at all. 
(1) (1995) All. L, J. 125. (a) (1926) 1. L, R. 48 All. 711, 
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Now I shall go to the question of the interpretation of the eub. 
article. I propose to read the affidavit of my client at p. tz. AX. 
EDITOR'S AFFIDAVIT. í Res, 


I, Tushar Kanti Ghosh residing: at No. 2 Ananda Chatterjee P 1 Biase 


Lane, in the town of Calcutta solemnly affirm and say as follows:— : TRE 
t, Iwasserved by special leave on the rst April. 1935, at 
about 3-10 p. m, with a copy of the Rule issued herein together : 
with the grounds in support thereof, namely, an affidavit of Arthur 
Lowe Collet sworn on the 28th March, 1935, and the annexures 

thereto. 

2. After being served as aforesaid I entered appearance on 
Tuesday, the 2nd April, 1935, and applied for time till Monday; 
the 8th April, 1935, for showing cause instead of on Friday, the 
sth April, 1935, on which day the Rule was returnable. Such: 
application was made by Mr. C. C. Biswas, Advocate, instructed’ 
by my solicitors at about ir r. m, on Tuesday, the end April, 
1935, to the Hon'ble the Chief Justice and the Hon'ole Mr, Justice 
Costello. Their Lordships refused such applications. In the: 
course of the hearing of such application His Lordsbip the Hon'ble 
the Chief Justice observed to the effect that a special leave for 
service on short notice of the Rule was not necessary, but had 
been granted to avoid objection and: that he had looked into 
English cases regarding Contempt of Court and thstthe period : 
given there for showing cause was much shorter than 13 days, 
being the period between the date of publication and the date : 
when the Rule was made returnable im the present case. The < 
statements in tbis paragraph are based on information given to me 
by Mr. B. K. Basu of Messrs. G. C. Chunder and Company and I 
believe such information to be true, 

3. Iam the Editor of the newspaper called “Amrita Bazır 
Patrika”, 

. 4. Iadmitthat on the 23rd March, 1935, there appeared an 
article as stated in paragraph 2 of the afidavit of the mid Arthur 
Lowe Collet. The said article was not written by me and in fact 
I had not seen it before publication but I take full responsibility 
therefor as Editor of the said newspaper. Since the said article: 
was published I have ascertained that the article was written on: 
the night of the stst March, 1935 on the basis.of the -report-of 
that day's proceedings of the. Bengal Legislative Council as pub- 
lished on the a2nd March, 1935, in the “Amrita Bazir Patrika,” and 
that the said article was’ intended to appear on the-zand March, 
1935, but was not printed.on that day owing to want of space. 
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S t s. The mid article was written by way of reasonable criticism 
1935. and fair comment on the basis of the said report on mattérs of 


Re. _ public importance, vir, the relations between the Judiciary and 
qo Kan Goes the Executive and the appointment of Judges in the Calcutta High 
—- Court Such matters have been occupying the public mind for 
some considerable time past. Reference therelo was mace ia the 
evidence of Sir George Rankin, the then Chief Justice of this 
Hon’ble Court, before the Indian Statutory Commission in January, 
- 1929. Such matters have also been the subject of discussion in 
the Bengal Legislative Council and the Indian Legislative Assembly 
and in other public bodies in recent years. The said article was 
written with & view to call attention to the impression in the pul lic 
mind that Jüdges are socially on familiar terms with the Executive 
and to the public feeling that this is undesirable and also to voice 
the public feeling that the authorities should not in appointing 
Judges proceed upon communal considerations but on considera- 
tions of character and efficiency. The object of the said article 
was to guard the reputation possessed "by tbis Honourable Court 
ever since its establishment. I submit that the said article ona 
fair reading does not constitute any cotempt of this Honourable 
Court. i 

6. The said article was not written with a view to bring this 
Court or the Honourable the Chief Justice and Judges into con 
tempt. „As stated above the said article was written in good faith 
in the public interest and for the public good to guard the reputa- 
tion of the High Court and was not written with view to obstruct 
the course of justice orto undermine or shake the confidence of 
the public in the said High Court, 

y. The said article was written on the basis of the discussions 
in the Bengal Legislative Council of these questions by responsible 
members some of whom are distinguished lawyers and advocates 
of this Honourable Court well-known for their character and in 
tegrity and occupying prominent positions in public life, In 
support of these statements made by me I crave reference to the 
annexures hereto wherein inter alia are contained copies of the - 
Memorandum submitted by the Judges of this Honourable Court 
to the Indian Statutory Commission, extracts from the evidence 
of Sir George Rankin before the said Commission, reports of ` 
proceedings in the Legislatures and reports and comments appear- 
ing in other issues of the “Amrita Bazar Patrika” and other periodi- 
cals which are collectively marked with the letter ‘A’. If this 
Court had been pleased to grant me further time as applied for 
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„andas mentioned in paragraph a hereof, I could have inserted 
further materials in respect of my submissions. ` 
` 8, Isaythatthe printer Tarit Kanti Biswas is a person draw- 
ing a salary of Ra, rro/ per month and is imperfectly acquainted 
with the English language and is only concerned with the printing 
of the Newspaper and has no power to withhold or prevent the 
insertion of matter that is required to be inserted by the editorial 
or managerial staff of the said Newspaper. 

9. I submit that this Honourable Court has no jurisdiction 
to initiate, continue or deal with these proceedings against me and 
the other respondents. 

10. I am greatly embarrassed in meeting the resent Rule 

, and in showing cause by reason of the fact that no particulars 
whatever of the specific acta of alleged’ Contempt of Court that 
I am charged with having committed are set out either in the Rule 
or in the affidavit of the said Arthur Lowe Collet, I am further 
embarrassed by the fact that the whole issue of the “Amrita Bazar 
Patrika” of the 23rd March, 1935, bas been made an annexure to 
the said affidavit of the sid Arthur Lowe Collet. 

11. I further submit that if contrary to my submissions, it be 
held by the Court that the publication of the said article constitutes 
a contempt of Court (which I respectfully deny) and that this 
Court has jurisdiction to take these proceedings against me (which 
I also respectfully deny) then in the circumstances of the case 
proceedings should not be taken summarily against me by way of 
contempt, but under the ordinary law, if thought necessary. I 
further submit that the present proceedings are greatly embarras 
sing to myself and also likely to prove so to the Honourable Judges 
who, I submit, must necessarily have formed a definite opinion in 
the matter before issuing the Rule and who necessarily must both 
occupy the position of prosecutors and Judges. ; , 

Then follow the annexures, 

The whole point of this is to TE that public opinion and 
opinion in very high quarters has been very sensitive about the 
High Court and about maintaining the dignity and positión of 
the High Courts as against any real or fancied encroachment on the 
part of the Execulive. > 

I now propose to read the article of the 23rd (Reads it} ‘I 
beg your attention to the words about the administration of the 
Calcutta High-Court. It says: nothing about the judicial work of 
the High Court or the judicial fanetions of the High Court. Then 
comes this (Reads “Every word” etc). That sentence need not 
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be and should not be taken literally, You cannot expect the editor 
of a newspaper who writes from day to day, to use language of 
precision which one would associate with, say, a mathematician or 
a judge or a convincing lawyer. 

[ Costello 7. :—I should have thought that a thing was either true 
or not true, ] 

Sir T; B. Saprs -—Every word does not mean every single 
syllable, Thatisan emphatic way of expressing that. Iam not 
generally in agreement. Then he refers toa feature in the very 
next sentence. That may be a stupid remark or that may be 
based on slender foundation but that by itself would not constitute 
contempt, to say that a Judge of the High Court was hobnobbing ` 
‘with a member of the Executive. It would be very silly on the 
part-of any editor or anybody to say that Justice So-and-So hobnob- 
bed with So-and-So. You may dismiss it with contempt on your 


* side, but it does not follow that a remark of that sort amounts to 


contempt of Court. Then ‘the words follow: (Reads “With 
‘the result” etc.) And then comes these words (Reads “Is robbed 
of its independence” etc). Then it goes on to contrast the present 
state of things with the state of things prevailing in the past. 

[ Costello J. :—1t states that there is hobnobbing and as a result 
of the hobnobbing, the Court has lost its independence. ] 

Sir T. B. Saru :—I submit not. Here is the editor of a 
newspaper who thinks it is his duty to draw attention to public 
‘feeling on certain public matters. Now, the High Court and its 


` independence area matter of grave public concern, and if he 
' finds there are men in public life or connected with the Councils 


"who have' drawn attention to the fact that there is an altempt— 
(it may bea welkfounded oran ill-founded suggestion) made at 


' times by members ofthe Executive to encroach upon the sphere 


and functions of the judiciary, it is his duty to do that, He feels 
proud of this Court, and as the very next sentence shows, and if 
I may respectfully say so here, if there is an institution under the 
British Constitution of which- people have always been genuinely 


f proud, it is the High Court. I make no reference to any other 


“High Court, and I say,—if there is any High Court whose tradi- 
tions have been a matter of pride, it isthe Calcutta High Court. 
~ Approaching the'matter' from that point of view he says the old 
'state of things has vanished away (Reads "We wish to" etc). What 
*retbe sentiments of the public? The High Court which is the 
custodian of His -Majesty's subjects should enjoy their confidence. 
' Not only that. the -High Court should be independent, but'it 
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should seem to be independent, but unfortunately the position is 
that some of the Judges—a Judge of the High Court includes the 
Chief Justice—are hobnobbing with members of the Executive. 
There is a pub lic feeling to the effect that their independence may 
be affected ; or in other words that in the estimation of the public, 
the reputation and prestige of the High Court for its independenee 
is being taken away. The word “Robbed” is referred to. He 
does not say: I, the editor of the “A. B. Patrika,” do affirm that 
by reason of the fact that the Judges of the Calcutta High Court 


have been hobnobbing with the Executive, they have lost their, 


independence. He says the judiciary is robbed—he does not say 
in my opinion—of its independence which at one time attracted 
the admiration of the whole country, meaning thereby that the 
Judges of the High Court should not hobnob because it affects 
their independence. 

[ Costello J. :—1f the writer intended to say that, he could have 
said it. The first sentence says.(Reads it). Itis not that they 
hobnobbed but that they take a “Peculiar delight.” ] 


Sir T. B. Sagru :—"Peculiar delight? means that they are on 
peculiar social terms wlth the Executive. Suppose those words 
had not been there. If anybody would say that your Lordship 
ought not to associate with So-and-So, the only answer is the 
answer Mr. Baldwin gave inthe House of Commons-to Mr. Chur- 
chill--I don't allow others to find friend for me. It is for your 
Lordship to find your own friends. It is a silly remark and it does 
not imply any reflection upon your judicial integrity or your judi- 
cial independence. The next few words qualify the Interpretation 
which I have just put (Reads “With tbe result that the judiciary 
is robbed of its independence which at one time attracted the 
admiration of the whole country") That means that there isa 
public feeling that the constant intercourse of the Judges of the 
High Court who stand between the Executive and the people, may 
affect their independence. 

[ Costello J. :—'The meaning is that the High Court has been 
robbed of it and has lost it. ] 

Sir T, B. Sapru :—1t means that the judiciary has been robbed, 
and in the eyes of whom? In the eyes of the country, your 
admirers, I submit that the law shall not be astute enough to 
read into a sentence or a speech words of contempt, where it is 
possible for you to hold that the language may be consistent with 
the innocence’ of the writer or where it is also susceptible of a 
sinister motive.’ What the writer says is that the Judges should 
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Canna. seem to the public at large to be independent. It is not that they 


. 1935; should be independent, but that they should seem to be indepen- 

Bs; dent and says that the consequence of their association with mem- 

TURA Ran eM bers of the Executive is that they are, in the eyes of the public who 
LES ' used to be their admirers, being robbed. 

[ Jack J. .— There are no two meanings to this. ] 

Sir T. B. Sagru :—It means that in the eyes of the public who 
atone time used to admire the High Court, its reputation for 
independence is suffering. He means I am as jealous as anybody 
else because tbe High Court is a very valuable intsitution, it is 
the one institution that inspires the people with confidence and 
it is thougand pities that this intercourse with the Executive 
results in this feeling, it may bea stupid feeling, but as a journa- 
list it is my duty to say the unpleasant thing. The meaning of 
it can also be that he is regretting that a state of things bas arisen 
under which, so far as the public is concerned, they should be 
harbouring a feeling of that kind. He is giving expression to that 
feeling. Ho says the old order of things has passed away. Then 
comes the important sentence (Reads). He is there expressing 
the sentiments of the public. If these words had not been there, 
it might be said that he was not expressing the ssntiments of the 

_ public but was expressing his own theories. I do say that yóu have 
got to take the whole paragraph and the whole article into con- 

` sideration in judging of those words (Reads “We wish. . . public"). 
The next question which would arise will be whether there was any 
foundation for his saying that there were such feelings entertained 
by the-public. Those annexures are there. I submit if you can put 
two meanings on it, one of which is consistent with his guilt and 
the other of which is not consistent with his guilt, then it is only 
fair to the accused person that the latter meaning should be put 

À upon it I will remind you of what Russel L. J. says: Ifthe 
casa is clear and beyond all reasonable doubts, then no doubt, 
summary proceedings will be taken, otherwise, the matter should 
be left to information by the Attorney-General. I submit that in 
a matter of this kind you should see whether his meaning is so 
plain, so much beyond controversy, that it is not posaible to put 
any other interpretation on it. I do submit that, reading the 
whole thing together and bearing in mind that he is appealing 
to your Lordships that you should bear in mind the public's senti- 
ment, it is quite clear that he was professing to represent public 
feeling at that time. It may be he was taking the wrong view of 
public sentiment, it may be he was putting an exaggerated view 
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of public sentiment, but if it was bis view, it was his duty asa 
journalist to draw attention to that fact and it does not become 
a positive affirmation that you, the Judges of the Calcutta High 
Court, have lost, your independence and therefore you have lost 
the confidence of the public. The reputation of the High Court, 
going back to the sixties of the last century is so strong that one 
can hardly feel that that article can destroy that reputation and 
undermine the confidence of the public in the integrity of this great 
High Court. ` ' 

[ Costello J. :—Would not that article have the effect of shaking 
their confidence in the High Court. ] 


\ 


Sir T. B, Sapru :—The public would say: let the Calcutta ` 


High Court take notice of this feeling. It may bea perfectly 
wrong feeling, a perfectly unjust feeling, but we want the Calcutta 
High Court not to suffer from this feeling, The object of it is to 
guard the reputation of the Court by pointing this out. 

[ €.7.:—And so he alleges, for that purpose, that the Court is 
robbed of its independence ? ] 

Sir T. B. Sapru. :—You will hive to read the words there ; With 
the result that “in our opinion." 

[ Costello J. :—That would only make it worse. ] s 

Sir T, B. Sagru :—1Í the words “In our opinion" had been there 
there would be no room for interpretation. Then you would say: 
here is an editor expressing his own opinion. Those words are 
not there, and taking the whole of thia paragraph in the context 
in which it appears, I say he is within his right in pointing out to 
your Lordships what the public opinion affecting-your Lordships 
may be. So long ss he does not affirm that that sentiment is 
right, so long as he does not affirm that he shares the sentiment 
of the public, you need not consider that to be a positive assertion 
on his part. Heis at great peinsto point out to you what the 
public opinion on this matter is, The annexure shows that he had 
some justification, i 

[ C. 7. :—That is an improper remark. ] 

Sir T. B. Sapru :—I am very sorry. 

[ C. 7. :—You know perfectly well and better than anybody else 
that those annexutes are not evidence. ] 

Sir T. B. Sagru ;—We file those annexures to show that there 
was some public feeling in the matter. 

[ C. 7.:—Tbose annexures are filed to vinditate the grounds of 
his appeal. ] 

Sir T. JB. Sapru :—To vindicate the ground of his appeal 
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Camara. namely -tbat there was that public sentiment. I submit that 
1935. go far as this sentence is concerned, it is not necessarily consistent 


. Rer- with his guilt and if it is possible for you to hold that he did 

` Tusbar Kant! Ghosh not necessarily imply that you had lost your independence, then 

Tank Band Biswas I submit the Rule should be discharged, I submit that is the only 

sentence that you consider to be obstruction. 
[ C. J. —That is the only tentence we ask you to direct your 
attention to. ] 
Sir T. B. Sapru .::—1 have made my submissions to Your Lord- 

p : ships. My submission isthat it does not amount to. an affirmation 
that you have lost your independence. It only seeks to draw at- 
tention to public feeling which I say may be perfectly wrong and 
perfectly unjustified, but as an editor he is within his right in 
drawing your attention to it. (Reads “The old order of things is 
vanished away” etc ) 

[ Costello J. :— He seems to take pride in the generation that 
bas gone and he says that tbat generation enjoyed the confidence 
of the public. There is some feeling among tbe people to that 
effect'and I draw your attention to it. ] 

S Sir T. B. Saprw:—It is for your Lordship to put your 
own interpretation on it. I say that-this does not amount to con 
tempt, but if it does amount to contempt, then I say it is technical 
contempt. There is nothing in the article to which you can take 
exception on the ground that it does amount to contempt, taking 
the article itself. To sum up my case, my point firstis that this 
Court has no summary jurisdiction—no jurisJiction to proceed in a 
summary manner. 

[ Costello J. .—May I draw your attention to one more case. 
(Reads it) ] 

Sir T, B. Saprs;—l have never said that you have no 
jurisdiction, but I say you have no jurisdiction to proceed against 
this man by summary process. Secondly my point is that if, 
upon a reading of the entire paragraph in that article.which I read 
out to you, you can come totwo conclusions, one which is con 
sistent with bis guilt and one which is consistent with his innocence, 
Isubmit you wil give effect to the latter, 

Mr. S. V. Banerji, appearing for the printer, began by reading 
his client's affidavit : 

PRINTER'S AFFIDAVIT, 

I, Tarit Kanti Biswas, residing at No: 2/B, Gopal Mitra Lane, 
in the town of Calcutta solemnly affirm and say as follows :— 

r1 I was served with a copy of the Rule lesued herein together 
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with the grounds in support thereof, namely, an affidavit of Arthur 
Lowe Collet sworn on the 28th March, 1935 and the annexures 
thereto, E 

2. Ihave had the same read over and explained to me and 
have understood the contents thereof. 

3. lam the printer and publisher of the Newspaper “ Amrita 
Bazı Patrika” and duly filed by declaration as such under 
Section 5 of Act XXV of 1867 as stated in paragraph 4 of the said 
affidavit. 

4. Idraw asalary of Rs, iro per month. Iam imperfectly 
acquinted with the English language. As printer I have no control 
over the insertion of any matter in the columns of the said News- 
paper. My knowledge of the English language is very limited and 
in the course of my duties I have got to take any orders from the 
editorial and managerial staff regarding the matters to be inserted in 
the said Newspaper. — 

5. I submit that in printing the alleged offending article I had 
no intention to show any disrespect to the Honourable the Chief 
Justice or any of the Judges of this Honourable Court and I deny 
that I have committed any contempt of Court. 

6. I have had read over and explained to me the affidavit of 
Tushar Kanti Ghosh, Editor ofthe said Newspaper, to be filed 
herein and I crave to refer thereto as a part of my affidavit, 

After briefly outlining the points he intended to take, and taking 
up first the merits, Mr. Banerji said :— 

I shall submit that on a fair construction of the article there has 
been no contempt of this Court. Nor was such contempt intended 
on a fair reading of the article. I will draw your attention to the 
first paragraph (Readsit) It may be attempted to give advice 
gratuitously or otherwise with a viéw to bringing about what the 
writer intended to be reforms in the High Court. The main thing 
is whether he is decrying what he calls Executive interference or 
the appearance of Executive interference or control overthe High 
Court, and this is how he develops his subject. You have not had 
-before you the speeches in the Bengal Legislative Council, nor do I 
propose to place them before you, but the writer had these speeches 
in his mind. I beg to emphasise the word “administration” the. 
writer in the first paragraph is dealing with the administration of the 
High Court. It cannot be denied that your Lordships have various 
administrative duties to perform and in connexion with these 
administrative duties under the terms of the statute it is necessary 
to come into touch with the Executive, and the writer is deploring 
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what he calls hobnobbing. He is complaining about that and he is 
complaining, in my submission, lest it may affect the independence 
of the High Court—not acting in their judicial capacity ; there is no 
suggestion of that,—in matters of administration, so that any &uspi- 
cion or tint of executive inlerference with Judges might be avoided. 
He is setting about to be areformer. Possibly he has no business 
to be a reformer. Possibly hs may not bea person qualified to 
tender advice through the public press to your Lordships or persons 
interested in the administration, and I ask you to see the intention 


„with which it is written, Now as you have pointed out, the intention 


primarily would be gathered from the article itself. 
[Costello 7. .—Hé has put it in a poritive form.] 


Mr. Banerji :—'" With the result that the Judiciary is robbed of 
its independence. " He begins (Reads) When those discussions 
are looked at it will be seen tbat it is the administration of the High 
Court that he was referring to in connexion with certain budget 
discussions, You will be pleased to take into consideration that 
yow Lordships’ executive acts may be known only to your Lord- 
ships and the administrative department concerned, but when you 
are discussing the budget, these matters do emerge before the 
public and the, public are interested in them. It is not the only 
meaning that can be attached to it. Can you not attach a more 
innocent meaning to it. Is the guilty meaning the only meaning 
possible. My submission will be that if it is possible to read itin 
two ways, then no question of contempt will come in. He is con 
trasting the present with the old state of things. When he is talk- 
ing of the judiciary being robbed of its independence what does he 
mean? Robbed by whom and in what manner? Does the judi 
ciary, mean there, the Judges of this Court or does it mean the 
personnel of the Court, different Judges, or does it mean parti- 
cular Judges are hobnobbing. What is the meaning that you are to 
attach to'it? I submit that the only meaning that can be attached 
to itis that the Judges are in close touch in social matters with 
members of the Executive. The result of this is that the indepen- 
dence of the judiciary may be (I 1ecognise the fact that the words 
‘may be’ are not used) robbedu, but ptting a reasonable and charit- 
able construction upon it, it is a figurative expression. No one can 
tob you of your judicial independence. That isa quality possessed 
by your Lordships and there can be no question of robbery of that 
quality. That is a merely journalist’s way of putting it in 
hyperbole. j 
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[Costello J. -—What he says is that that state of affairs no longer 
exists. | 

Mr. S. N. Banerji :—He is giving impertinent and fatherly 
advice to your Lordships and saying: Here are the great men who 
have gone before you ; follow in their footsteps and do not bein 
close touch with the Executive. The complaiat is that inthe old 
days the Judiciary and the Executive had nothing to do with each 
other. I submit that on the meaning of this second sentence which 
appears:to be the offensiye one, that can be readin a way which is 
quite consistent with it not being contempt, or not intended to be 
anything else except at the highest, gratuitods advice. Then he 
saya “ The generation that has gone should bean ideal to you. ” 
Tt is an exhortation to your Lordships to give up hobnobbing and 
return to the old tradition. My submission is tbat itis nothing 
more or less than advice which may be regarded as gratuitous, which 
may be regarded as impertinent, but which is surely not calculated 
to undermine tbe independence of the'fudiciary or interfere with 
the administration of justice in any way. So far as one can see, 
your Lordships’ Court has not been affected by this article nor 
would a series of articles’ like this affect the reputation of your 
Lordships Court, and I submit that if you read the whole.of it, not 
picking out these words, the whole tendency of the writer is made 
apparent that he is mourning a relationship that has grown up and 
appealing to the Judges to go back to the bigh traditions, the -high 
traditions meaning the absence of social intercourse between the 
parties. . That is rhy submission as regards the meaning of this 
article. The writer has not exceeded the limits of fair criticism in 
Grays case (Reads head note, Harvard Law Review, 1779, 
Vol. 41, 1031). “ 

Mr. Banerji referred last to St. Audyn’s case (1). A most 
scurrilous attack was made on Mr. St. Aubyn, the Acting. 
Chief Justice of St. Vincent Reading from page 555, Mr. 
Banerji stated that it was said that Mr. St. Aubyn ' had 
become an assiduous hanger-on at the Colonial office and 
applied for every vacancy, real or imaginary, that he beard of." 
“ To nod or wink to counsel engaged in a case is not at all dignified 
ina Judge: It becomes doubly criminal when he who performs 
these grimaces and gymnastics is solemnly adjudicating questions of 
the utmost importance, involving the liberty of almost the life of 
British subjects, " Nothing could be more scandalous than such 
reflections. 


(1) [1899] A. C. 549. 
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Mr. Banerji read some lines from page 562 of the report. 

[ Chief Justice -—Thia is the first time that that word has been 
heard in this Court to-day. ] 

Mr Banerji -—Your Lordship means— 

[ Chief Justice —-Look at line 22 of that page. Have you any- 
thing to say. ] i 

Mr. Banerji :—I have nothing to add. I have definite instruc- 
tions in the matter. - 

[Chief Justice -Sir Tej Bahadur, have you seen lino 22? Have 
you anything to say on behalf of your client ? ] 

Sir Tej. Bahadur ;—No, my Lord, I have also definite 
instructions. 

[ Chief Justice to Sir Zef -—Have you any information to give as 
regards your client ? ] 

Sir Tej Bahadur Satru : —AlL I can say is that he;is the Editor 
ofthe " A. B, Patrika, ” he isa young man and he is here. This 
is the gentleman (points out). 

[Chief Justice to Mr. S. N. Banerji -—And your client ? ] 

Afr. S. N. Banstrji -—He is an old man and I see from the old 
cases he has been with them for at least 30 to 40 years, 

[Chief Justice :—What is his age ? ] 

Mr. Banerji ;—He is about 55. 

; . f C. A, Y. 

The following judgments were delivered : 

Derbyshire, C. J:—On March arst 1935, a speech was 
made inthe Legislative Council of Bengal by "Mr. N. E. Basu in 
which an attack was made upon the Chief Justice and Judges of this 
Court. On March a3rd, this speech was reported in the Amrita 
Bazar Patrika, a newspaper having a large circulation in Calcutta 
and other parts of Bengal. In the same issue of the newspaper 
a Leader appeared headed "Calcutta High Cour”. After reading 
the said -Leader which was formally brought to the notice of the 
Judges of this Court upon an affidavit sworn by Mr. Collet, the 
Registrar of this Court on its Original Side, I, on March 38th 
after consultation with the Judges of the Court, directed that a Rule 
should issue upon the Editor (Tushar Kanti Ghose) and the 
Printer and Publisher (Tarit Kanti Biswas) ordering that the two 
said persons should show cause before this Court, on the sth April, 
why they should not be committed or otherwise dealt with accor- 
ding to law for contempt of Court alleged to have been committed 
by them in having unlawfully published in the said issue of the 
said newspaper the article mentioned. The printer and publisher 
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was served with the Rule on March the 29th, but the Editor could 
not be served, because of his absencefrom Calcutta, until the rst 
April. In the meantime, in its issue of March 3otb, the Amrita 
Bazar Patrika published the salient parts of the Rule (except the 
Leader in the paper) On April rat, Mr. Collet applied to a 
Bench of this Court consisting of Mr. Justice Costello and myself for 
leave to serve notice of motion of less than four daya. Such leave 
was granted, although in my view it was not necessary, lest any 
question should arise as regards length of service later. The 
Editor was served on April the rst. On the following day an 
application was made by Mr. Biswas on behalf of the Editor that 
the returnable date for the Rule be made Aprilthe 8tb, but this 
was refused by the Bench consisting of Mr. Justice Costello and 
myself. Atthe hearing of tbe said application by Mr. Biswas I 
mentioned that the Amrita Bazar Patrika had published the Rule as 
afores.id in its issue of March 3oth and this was not denied by 
Mr, Biswas. Mr. Biswas stated that he did not intend to raise any 
question as to validity of service. On the same day, April and, 
permission was asked on behalf of the Editor that Sir Tej Bahadur 
Sapru, an advocate. practising in the Allahabad High Court, should 
be granted permission to appear for the Editor. Such permission 
was granted by me. i 

Tho affidavit of Mr. Collet, the Rule and the copy of the Amrita 
Bazar Patrika of Saturday, March the a3rd are before the ` Court, 
as also are affidavits of the Editor and the Printer and Publisher 
which were filed and delivered to the Court on April the 4th. No 
objection has been taken to the length of notice and from the 
affidavits filed by the respondents, itis clear that they have had 
ample time in which to prepare their reply. 

The rhatter came on for hearing before a Full Bench of this 
Court consisting of myself, Mukerji J., Costello J., Lort-Williams 
J, and Jack J. on April the 5th, when the Editor was represented 
by Sir Tej Bhahadur Sapru and Mr. C. C. Biswas, whilst the 
Printer and Publisher was represented by Mr. S. N, Banerji^ and 
Mr. S. C. Mitter, i : 
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The first part of the leading article referred to reads as ^ 


follows :— 


“We are glad to find that inthe Bengal Legislative Council 
yesterday there was discussion about administration of the Calcutta 
High Court, * Every word of Mr. N. K. Basu was true. It is so 
unfortunate and regrettable that at the present day the Chief 
Justice and the Judges find a peculiar delight in hobnobbing with 
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the Executive, with the result the judiciary ia robbed of its inde- 
pendence which at one time.attracted the admiratibn of the whole 
country, The old order of things has vanished nway. We wish the 
Chief Justice and the Judges appreciate the sentiments of the public. 
The generation that has gone by should be an ideal to them." The 
rest of the article i$ concerned with matters which this Court does 
not think necessary to take note of. At the hearing, ata very 
early stage I requested Sir Tej Bahadur Sapru to give his attention 
tothe words “It is so unfortunate...the admiration of the whole 


country”. 


Sir Tej Bahadur argued that the article as a whole was nota 
contempt of Court, or if one, only a technical contempt not obstruc- 
ting the course of ‘justice, nor interfering with any trial and that 
the construction most favourable to the respondents should be 
placed upon it. Hethen proceeded to argue that having regard 
to the nature of the article, the Court had no jurisdiction to take 
this summary procedure ; that if it did amount to contempt, the 
proper procedure was by way of information under section 194 
of the Gode of Criminal Procedure ; that other legal remedies 
were open to this Court to protect its honour; and that the Law 
Member, Sir B. L. Mitter, had in the Legislative Council vindi- 
cated the Court, With regard to the proceedings in the Legisla- 
tive Cquncil, this Court cannot take any action. With regard to 
the words: "Every worl'of Mr. N. K. Basu was true the Coürt 
decided to take no action upon them as it considered that the 
subsequent words reflecting on the Chief Justice and the Judges 
and their independence were far more serious Aa regards the 
contention that section 194 of the Criminal Procedure Code pro- 
vided the proper remedy, this section reads as follows :— 


“(t) The High Court may take cognisance of any offence 
upon & commitment made to it in manner hereinafter pro- 
vided. 

Nothing herein contained shall be deomed to affect the provi- 
sions of any Letters Patent granted under the Indian High Courts 
Act, 1861, or any other provisions of this Code. 


* (2) (a) Notwithstanding anything in this Code contained, 
the Advocate-General may, with the previous sanction of the 
Governor-General in Council or the Local Government exhibit 
to the High Court, against persons subject to the jurisdic- 
tion of the High Court, informations for all purposes for 
which Her Majesty’s Attorney-General may exhibit informa- 
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tions on behalf of the Crown in the High Court of Justice in 
England. 

(b) Such proceedings may be taken upon every such information 
as may lawfully be taken in the case of similar informations filed by 
Her Majesty’s Attorney-General so faras the circumstances of the 
case and the practice and procedure of the said High Court will 
admit". The rest of the section is not relevant. It will be noticed 
that for any proceedings under section 194 of the Criminal Proce- 
dure Code to be taken tbe sanction of the Governor-General or the 
Local Government is necessary. In previous cases of contempt of 
Court it has been the practice of this Court to issue a rule upon its 
own motion—~see the case of Surendra Nath Banerjee v. The Chief 
Justice and Judges of the Calcutta High Court (1), whee a libel was 
published concerning one of the Judges regarding his conduct in a 
case which had concluded, and this Court acted. by way of a Rule 
and summary procedure. The respondent contended that he ought to 
be proceeded against under the provisions of-the Indian Penal Code 
and the Code of Criminal Procedure, but this Court took the view 
that summary procedure was the proper procedure and on gcom 
sideration of the matter in the Privy Council it was held that this 
procedure was correct. The same point was also taken in the matter 
of the Amrita Basar Patrika (2) in 1917 and overruled—see per 
Sir Asutosh Mookerjee J, at pp. 541—542. That the summary juris- 
diction in respect to a contempt of this Court which is a Court of re- 
cofd does exist and has been exercised is beyond all question. It was 
then argued by Sir Te] Bahadur Sapru that the words complained 
of could be no contempt of Court, because they did not refer to any 
case which has been heard or is pending ; also that contempt of 
Court proceedings for scandalizing the Court itself had become 
obsolete. The latter contention was based upon'the remarks of 
Lord Morris in McLeod v. St Aubyn (3), which says: “It (ie. 
the summary process for contempt by scandalising the Court) isa 
summary process, and should be used only from a sense of duty 
and under the pressure of public necessity, for there can be no 
‘landmarks pointing out the boundaries in dll cases, Committals 
for contempt of Court by scandalising the Court itself have become 
obsolete in this country. Courts are satisfied to leave to public 
opinion attacks or comments derogatory or scandalous to them. 
But it must be considered that in small colonies; consisting prin- 


(1) (1883) I. L. R. 10 Calc. 109 ; L. R. 10 I. A. 171, 
(a) (1917) 26 C. L. J. 459. 
(3) [1899] A. C. 549 (561). 
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cipally of coloured populations, the enforcement of proper cases of 
committal for contempt of Court for attacks on the Court may be 
absolutely necessary to preserve in such a community the dignity of 
and respect forthe Court.” Now this is not a case of a small 
colony consisting of coloured population and we must, therefore, 
examine Lord Morris’ words that committals for contempt of Court 
by ecandalising the Court itself have become obsolete in England, 
in the light of subsequent events. The year following the decision of 
Mileod v. St. Aubyn (1x) the case of Regina v. Gray (a), came 
before a Court in England consisting of the Lord Chief Justice 
(Lord Russel) and two other Judges. A journalist had written 
scandalous matter of a Judge at the Birmingham Asaiz2s in connec- 
tion with bis words in Court. He wrote them after the case was 
over but before the Assizes bad concluded. It was held that this 
was a contempt of Court. Gray apologised to the Court for his 
contempt and was fined £roo and ordered to pay £25 coste. Lord 
Russel said tbat but for the apology tbe Court would have thought it 
its duty to send him to prison for & notinconsiderable period of time 
(p. 41). That case was reported in the Law Reports and a footnote 
states that it is being reported as showing that in England a Court 
will still, where circumstances demands its action, exercise its juris- 
diction to punish by summary process a contempt by scandalising 
tbe Court, although no contempt has been committed ex fade of 
the Court or in respect of a case pending. 2. v. Gray (2) was 
followed by the present Lord Chief Justice (Lord Hewart) in 1928 
in a case Rex v. Editor of the New Statesman (3), where the sum- 
ming of the Judge in a libel action was commented upon and it was 
said that an individual holding the views of Dr. Stopes on birth- 
control “cannot apparently hope for a fair hearing in a Court 
presided over by Mr. Justice Avory and there are many Avorys ". 
It was held that the respondent was guilty of contempt, but ashe 
had apologised he was ordered merely to pay the whole costs of the 
proceedings. Lord Hewart in his judgment said: “ Mr. Jowitt 
(Counsel for respondent) in his extremely able argument bad used 
from time to time phrases beginning with & conditional clause: 
If on the fair meaning of the words, they mean so and so ” ; then he 
expressed apology. In the Court's opinion there was no room for 
these conditional clauses, The words meant that in the opinion of 
the writer it was impossible for a person holding certain views to 


(1) [1899] A. C. 549, 
(a) [1900] a Q. B. 36. 
(3) (1928) 44 T. L. R. gor. 
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get a fair hearing before that Judge. Ifthe expressions had ended 
with these conditions it would have been necessary to take a yery 
serious view of the matter, but before the end that which had been 
conditional and reserved became unconditional and unreserved ani 
indeed was in thet form in Mr. Sharpe’s affidavit”. "That such is 
the law in India is clear from the judgment of Asutosh Mookerjee, J. 
in Zhe Amrita Basar FPatrika case (1) at page 543, where the 
learned Judge saysas regards the remarks of Lord Morris in 
McLeod v. St. Aubyn (23). “Ido not read the statement, that 
committals for contempt of Court by scandalising the Court itself 
had become obsolete in England, as destructive of the authority of 
the earlier decisions on the subject. Indeed, the proposition taken 
literally seoms to go too far and it is significant that, in the very next 
year, proceedings were taken in England forcontempt of Court in 
the case of X. v. Gray (3). There can, I think, be no doubt that 
where the circumstances clearly demand action of this description, 
the Court will not hesitate to exercise its unjoubted power to 
punish on summary process the contempt of pcandalising it and 
thereby attempting . to interfere with the "due course of justice ". 
There can be no question, therefore, that the right to punish by 
summary procedure contemots of Court by scandalising the Court 
still exists, As regards the contention that there can be no contempt 
of Court except in respect of acase which has been heard or is 
pending, I am unable to accept this proposition. In A. v. Gray (3), 
at page 40, Lord Russel said: “ Any act done or writing published 
calculated to bring a Court or a Judge of the Court into contempt, 
or lower his authority, is a contempt of Court. That is one class of 
contempt. Further any act done or writing published calculated 
to obstruct or interfere with the due course of justice or the 
lawful process of the Courts is a contempt of Courte The former 
class belongs to the category which Lord Hardwicke, L. C., 
characterised as “ scandalising a Court ora Judge." “ That des- 
cription of that class of contempt is to be taken subject to one and 
an important qualification, Judges and Courts are alike open to 
‘criticism, and if reasonable argument or expostulation is offered 
against any judicial act ascontrary to law or the public good, no Court 
could or would treat that as contempt of Court. The law ought 
not to be astute in such cases to criticise adversely what under such 
circamstances and with such an object is published ; but it is to be 


(1) (1917) 36 C. L. J 459. 
(a) [1899] A. C. 549. 
(3) [1900] a Q. B. 36. 
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remembered that in this matter the liberty of the press is no greater 


And no less than the liberty of every subject of the Queen. Now, 


as I have said, no one has suggested that this is not a contempt of 
Court, and nobody has suggested, or could suggest, that it falls 


-within the right of public criticism in the sense I have described. 


It is not criticism ; I repeat that it is personal scurrilous abuse of a 
Judge asa Judge. We have, therefore to deal with itas a case of 
contempt and we have to deal withit devi mane. Thisis not a 
new-fangled jurisdiction ; it is a jurisdiction as old as the common 
law itself, of which it forms part. Itisa jurisdiction, the history, 
purpose and extent of which are admirably treated in the opinion of 
Wilmot C. J., then Wilmot J., in bis opinions and judgments, 
Rex v. Almon (Wilmots Opinions, 243). Judgment was never deli- 
vered in the case of X. v. Aimon (1), but the judgment written by 
Wilmot, C. J. was published some years afterwards and has been 
approved as just shown by the Chief Justice in A. v. Gray (2) and 
in many other cases including the cases of the Amrita Basar 
Patrika (3) in 1917 by. Asutosh Mookerjee at P. 539, Wilmot’s 
opinion was discussed and approved by Wills, J. in Æ. v. Davies (4) 
where the question was raised as to whether inferior Courts in 
England should be protected by the High Court against interference 
in their proceedings by comments in the Press, At page 4o Wills J. 
says “anda considerable part of the undelivered judgment.of 
Wilmot, C. J. to which we have referred is devoted to showing that 
the real offence is the wrong done to the public by weakening the 
authority and influence of a tribunal which exists for theirgood alone. 
He adds that such conduct is pre-eminently the proper subject of 
summary jurisdiction. Attacks upon the Judges, he says “ excite in 
the minds of the people a general dissatisfaction with all judicial 
determinations ...... and whenever men’s allegiance to the laws is so 


„fundamentally shaken, it is the most fatal and dangerous obstruc- 


tion of justice, and in my opinion calls out fora more rapid and 
immediate redress than any other obstruction whatsoever ; not for 
the sake of the Judges as private individuals, but because they are 
the channels by which the King's Justice is conveyed to people. To 
be impartial and to be universally thought so are both absolutely 
necessary for the giving justice that free, open, and unimpaired 
current which it has for many uges found all over [his kingdom. ” 

I will now turn to the words complained of and consider what 


(1) (1765) Wilmot 245. (a) [1900]2 Q B. 36. 
(3) (1917) 26 C. L. J. 459. - 
(4) [1906] 1 K.B 33(41). 
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is their ordinary meaning. They consist of two allegations (1) that 
the Chief Justice and Judges take a peculiar delight in hobnobbing 
With the Executive and (2) with the result that the judiciary is 
robbed of its independence which at one time attracted the admira- 
tion of the whole country. The word ‘hobnobbing’ is defined in 
dictionaries as 'drinking with or being on familiar terms with.' Tf 
the first allegation had stood alone, it would be scurrmlous abuse 
with a suggestion which might or might not have been contempt of 
Court ; but when the words follow: “ With the result the judiciary 
is robbed of its independence which atone time attracted the 
admiration of the whole country, " the words beyond doubt make a 
very serious allegation upon the Chief Justice and Judges of this 
Court in their judicial capacities. The plain inference is that the 
Chief Justice and Judges by their conduct have put themselves in a 
position in which they cannot exercise their judicial functions with 
independent minds ; that they lean towards the Executive in matters 
coming before them in which the Executive may be interested ; 
and that they are no longer capable of doing even-handed and 
impartial justice according to law. In this Court there are at all 
times cases being tried or waiting to be tried in which the Crown 
through some branch of the Executive is interested, either asa 
prosecutor or a litigant, and the inference is that in these cases the 
Chief Justice and the Judges cannot do even-handed and impartial 
justice, Tbis Ccurt has and I trust always will have, the deserved 
reputation of doing evenhanded and impartial justice. Once the 
impression is created inthe minds of the public that the Chief 
Justice and the Judges of this Court are not independent, and that 
they lean towards the Executive and that consequently in matters 
in which the Crown is concerned either as prosecutor or litigant, 
the case of the prisoner or accused or the opposite party cannot or 
will not be heard and determined solely according to the evidence 
and the law, the confidence of the whole community in the adminis- 
tration of justice in this province of Bengal will be undermined. No 
greater public mischief than that can be possible. Such words are 
in my view clearly within the definition of contempt by scandalis- 
ing as enunciated by Lord Russell in Æ. v, Gray (1) and are clearly 
within the definition given by C. J. Wilmot. 

In the course of his argument Sir Tej Bahadur dn cited a 
book on Contempt of Court by Sir John Charles Fox in which the 
opinion expressed by Wilmot C. J. in Æ. v. A/mon (2) was attacked 
and alleged to be not historically accurate, That same opinion had 


(1) [1909] 2 Q. B. 36, ~ (2) (1765) Wilmot 243. 
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Coina previously been published by Mr. Fox as he then was, in 
ýs. the Law Quarterly Review, Vol 24, pages 184—265. That 
"c Opinion was quoted in the sita Besar Patrika case (1) of 


Toshar Kanti Ghosh ror; and was dealt with by Mr. Justice Asutosh at p. 541 


B ne $ : 
ies oe as follows :—“I am not unmindful: that a learned writer 
Derbyshire, C-F. (Mr, John Charles Fox in the Law Quaterly Review, VoL 


XXIV, 184, 266) has maintained the view that the opinion 
expressed by Wilmot C. J. in Æ. v. A/mon (2) is not historically 
accurafe, Let us assume that this criticism is well-established on 
the ancient authorities and that while originally the superior 
Courts of Common Law had jurisdiction to punish only disobe- 
dience to the, King's writ summarily by fine and imprisonment 
upon attachment, they had jutisdiction only on indictment or bill 
x to punish contempts is fade and other obstructions to the Adminis- 

tration of justice, such as libellirg the Court orthe Judge. Let 
us assume also that the development of the summary jurisdiction 
to punish contempts bas been of slow growth and that the earliest 
recorded case of libel or slander on the Court ora Judge bya 
stranger unconnected with the service of process which was 
punished summarily by attachment, cannot be traced to a period 
anterior to 1720. Surely this cannot be regarded now asa matter 
of other than antiquarian interest. We have abundant 'compe- 
tent authority’ ‘not irreconcilable to clear legal principle’ in 
support of the view that a Superior"Court of Record does possess 
the power to punish summarily contempts of Court of the det- 
cription now before us. Sir Barnes Peacock C. J. maintained 
and applied this principle in Ke Abdul and Mahatab (3) and Re 
William Tayler (4); which, upon a full review of the authorities 
-was reaffirmed inthe Legal Kemembrancer v. Matilal Ghose (s). 
-We have also the pronouncement of the Judicial Committee to 
the same effect in AMcDeromott v. Judges of British Gwiana (6), 
“where they confirmed the view indicated in the earlier cases of. 
Smith v. Justice of Sierra Leone (7) and Rainy v. Justices of 

> Sierra Leoms (8). As regards the power of Indian High Courts 
in a case of this character, we bave two decisjons by the Judicial 

(1) (1917) a6 C. L. J. 459. i “(@) (1762) Wilmot 243.- 

(3) (1867) 8 W. R. Cr. 32. 

(4) (1869) 26 C. L. J. 345. 

(5) (1913) I. L, R. 41 Calc. 173 (343) + 18 C. L. J. 452 

(6 (1868) L. R. a P. C. 341. 

(7) (1841) 3 Moo. P. C. 361. 

. (8) (1852-53) 8 Moo. P, C. 47, 
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Committee viz, Surendra Nath Baserjes. v. Bengal High Court 
(1) and Re Sarbadhicary (a. In the former case .it was ruled 
that the High Court had power to punish in a summary manner, 
by fine or imprisonment or both, a contempt of Court, which, 
in that case, as in the pretent, consisted in the publication out 
of Court of a libelon one or more of the Judgea, In the latter 
case, the Judicial Committee held that.there was no doubt that the 
publication of the libel in question constituted a contempt of Court, 
which might have been dealt with by the High Court in a summary 
manner, by a fine or imprisonment or both. In my opinion, these 
repeated pronouncements by the Judicial Committee conclude 
the matter, so faras “competent authority” is concerned, and no 
useful purpose can be served by an examination of the historical 
basis of the opinion expressed by Wilmot C, J.” 

I have given attention to the arguments of the learned Advo- 
cates appearing for both the Editor and the Printer to the effect that 
these words are reasonable criticism and fair comment on a matter 
of putlic interest; To be fair comment they must have some 
basis in fact, These allegations are untrue. The words used 
-aro intemperate—/akimg peculiar delight in hobnobbing : the judi- 
ciary is robded of its independence. Such words are not “reason- 
able argument or expostulation offered against any judicial act as 
contrary to law or the public good", such as no Court could or 
would treat as contempt [to use the words of Russell C, J. in 
R. v. Gray (3) ], but are definite allegations that the Court 
has lost its independence. It is argued that the words—"which at 
one time attracted the admiration of the whole country. The old 
order of things has vanished. We wish the Chief Justice and 
Judges appreciate the sentiments of the public The 
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generation that has gone by should be an ideal to them” : 


show that the article was no more than a sincere attempt 
to draw the attention of the Judges to a matter of public 
concern. Ido not accept that view. It seems to me that the 
addition of the subsequent words was a device intended to give 
the writer some plausible way out of his difficulties if he found 
himself in trouble by reason of the words he has written previously. 
Whether that view is correct or not I find nothing ‘in the rest of 
the article either as regards the words preceding, or following 


(1) (1883) L. R. 10 I. A. 171 ; LL. R, 10 Cale, 109. 
(2) (1906) L, R. 34 L A. 41. 
(3) [1900] a Q. B. 36. 
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those complained of which make them any the less a contempt of 
Court. : 

Mr. Banerjee suggested that the words were a criticism of the 
administration of the Court, not of its judicial work. If so, how 
could the Judiciary be said to be robbed of its independence ? 

Further it was tbe independence of the Judiciary not the 
independence of the administration of the Court “which at one time 
attracted the attention of the whole country." 

The whole country might know of tke judiciary of the Court, 
butit could hardly know of the administrative side of the Court 
which is of much lester importance. 

With regard to the' contention that it is not contempt of Court 
because it has not arisen out of any case which has-been heard 
or a case pending, it must be remembered that there are at all 
times many cases pending in this Court in which the Executive 
in some branch or other is concerned, Such cases both on the 
criminal ond civil sides of the Court are day in day out being 
tried or waiting to be tried. On this point Asutosh Mookerjee 
J.in the Amrita Basar Patrika case (1) of 1917 says at page 
540 “From this standpoint, it is immaterial whether the attack 
on the Judge is with reference to a cause about to be tried, or 
actually under trial, or recently adjudged ; in each instance, the 
tendency is to poison the fountain of justice, to create distrust, and 
to destroy the confidence of the peorle inthe Courts, which are 
of prime importance to them in the protection of their rights and 
liberties.” It seems to me to be as much a contempt of Court to 
say that the judiciary has lost its independence by reason of some- 
thing it is alleged to have done out of Court, as to say thatasa 
result of a cage it has decided, it is clear that it has no independence 


.or has lost what it had. Iam therefore of opinion that the words 


complained of were a contempt of Court. 

With regard to the argument that these proceedings, summary 
in nature, were not the appropriate proceedings and that the 
appropriate course would have been to lay an information 
against the respondents and bave the matter tried in a criminal 
Court; if these words area contempt of Court, and I have held 


“that they are, then the Court has jurisdiction to deal with them 


the usual way in which contempts are dealt with namely by 
summary procedure, This is a contempt which, in my view, unless 
dealt with speedily, is likely to produce the gravest results as regards 
respect for law in this province, since it is calculated to undermine 


(2) (1917) 36 C. L. J. 459. 
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the confidence of the public in the administration of justice. No 
instance of & case of this kind being dealt with by way of informa- 
tion or indictment in modern times was brought to our notice by 
respondents’ advocates and I have not bsen able to find any. My 
view is that taken by Wills J. in Æ. v. Davies (1): " the undoubted 
possible recourse to indictment or criminal information is too 
dilatory and too inconvenient to afford any satisfactory remedy. It 
is true that the summary remedy, with its consequent withdrawal of 
the offence from the cognisance of a jury is not to bs resorted to if 
the ordinary methods of prosecution can satisfactorily accomplish 
the desired result, namely to put an efficient and timely check upon 
such malpractices. But they dp not. Wilmot C. J. said: ‘Iam 
as great a friend to trials of facts by a jury, and would step as far 
to support them asany judge who ever did or now does sit in 
Westminster Hall, but if to deter men from offering any indignities 
to Courts of justice, it is a part of the legal system of justice in this 
kingdom that the Court shoul! call upon the delinquents to answer 
for such indignities, in a summary manner by attachment, we are as 
bound to execute this part of the system as any other.’” 

Mr, Justice Asutosh Mookerjee inthe Amrita Basar Patrika 
case (a) in 1917 said: “No doubt, as Lord Morris observes in 
McLeod v, St. Aubyn (3), Courts may be satisfied sometimes to 
leave to public opinion attacks or comments derogatory or teandal- 
ous to them. But I do not accede to the argument that it is invari- 
ably prudent for the Court to assume an attitude of indifference or 
to institute regular criminal proceedings against the offender. In this 
connection, reference may appropriately be made to the weighty 
words of Kent C.J. in Yates v. Lansing (4)” (an American case) 
“Whenever we subject the established Courts of the land to the 
degradation of private prosecution, we subdue their importance and 
destroy their authority. Instead of being venerable before the 
public, they become contemptible ; and we thereby embolden the 
licentious to trample upon everything sacred ia society and +o 
overthrow those institutions which have hitherto been deemed the 
best guardians of civil libeity’.” These were the words used by 
Asutosh Mookerjee, J. 18 years ago in a contempt of Court case in 
this Court. For the above reasons I hold that the words complained 
of are properly dealt with by this summary procedure. I am further 


(1) (1506j t K. B. 22. 

(2) (1917) 36 C. L. J. 459 (543). 
(3) [1899] A. C. 54) (561). 

(4) (1810) 5 Johnson 282. 
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of the opinion that it was and is our duty in our administration of 
justice in this province to proceed in this summary manner to deal 
with the matter. . 

Towards the end of the case an opportunity was given by the 
Court to each of the respondents, through their advocates, to tender 
anapology. The Advocate for each respondent replied that he had 
his instructions and had nothing further to say. No apology was 
offered. The Editor, Tushar Kanti Ghose, in his affidavit 
(paragraph 4) says that he had not seen the article before publication 
but takes full responsibility forthe same. He also saysin para- 
graph 5 that the article was written by way of reasonable criticism 
and. fair comment onthe basis of the reports of the Legislative 
Council and refers to certain annexures tothe affidavit, I have 
perused the annexures but I cannot see how they would help either 
of the respondents in any way—if indeed they were relevant. The 
Editor further saya thatthe objectis tə guard the reputation 
possessed by this Court. As regards this plea, I can only say that 
to attack the Judges of the Court inthe way they have been 
attacked in the words complained of cannot in any way guard the 
reputation of the Court; on the contrary it is bound to undermine 
it As tothe other matters raised in the affidavit I have dealt with 
Them in above judgment. 


The Printer, Tarit Kanti Biswas, says in his affidavit that ‘he is 
only imperfectly acquainted with the English language and as printer 
has no control over the insertion of any matter in the columns of 
the newspaper ; that his knowledge of the English language is very 
limited and in the course of his duties he has got to take any orders 
from the editorial and managerial staff of the paper. He also says 
that he had no intention to show any disrespect to the Chief Justice 
and Judges and he denies that he has committed any contempt of 
Court. Iam bound to say that it is an unfortunate state of affairs if 
the official printer of newspaper, printed in English, has only an 
imperfect acquaintance with the English language. He lke the 
editor has a duty to see that a contempt of Court is not committed 
by the paper he prints and publishes. -The printer further craves 
leave to refer to the Editor's affidavit as part of his affi lavit and by 
so doing adopts the Editor's attitude. 


` The Editor in his affidavit took responsibility for the article. 
In my judgment the words of the article complained of with or ` 
without the preceding and succeeding words are a contempt of this 
Court and in my judgment Tushar Kanti Ghosh and Tarit Kanti 
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Biswas should be adjudged to be guilty of contempt of Court in 
reapect of the publishing of the same. 
Mukerji, J.:—This Rule has been’ issued on Tushar Kanti 
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ofa newspaper called the '* Amrita Bazir Patrika ”, to show cause 
why they should not be dealt with in accordance with law for 
publishing in that newspaper of March 23, 1935, an article on thé 
Calcutta High Court. The article is headed " Calcutta High Court”. 
Tt consists of two paragraphs. In the first paragraph réference was 
made to a discussion which was said to have taken plice the day 
before in the Bengal Legislative Council about the administration of 
the Calcutta High Court. Then it was said that every word of 
Mr. N. K, Basu who, it may be mentioned here, was one of the 
speakers in that discussion, was true. Then appeared the following 
passage :— 

“Tt ia so unfortunate and regretlable that at the present dey the 
Chief Justice and the Judges find a peculiir delight in hobnobbing 
with the Executive with the result the judiciary is robbed of its 
independence which at ons time ptracted the admiration of the 
whole country. ” 

Then it was said: “ The old order of things has vanished. We 
wish the Chief Justice and the Judges will appreciate the sentiments 
of the public. The generation that has gone by shoud be an ideal 
to them, ” 

In the second paragraph some suggestions were Gas as regards 
the principles to be adopted in the recruitment of Judges and later 
on it was said :— i . 

“ Really good men with practical experience weuld consolidate 
that pleasant feeling of the publié towards the High Court and 
would help in its efficient administration. ” 


Lower down the following passage occurs :— 


"If the powers that be deliberately and Seu ride 
roughshod over the feelings of the public, a time would soon come 
when things will be beyond all redemption and nen mistakes will 
be beyond all repair, ” 


The opposite parties have appeared in this case and have filed 
affidavits in answer to the Rule, The Editor in his affidavit has said 
that the article was not written-by him anithat though in fact he 
had not seen it before publication yet he took full responsibility 


therefor aa Editor of the siid newspáper. He has said further that . 


the object of the said article was to guard the reputation possessed 
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Cznenar, by the Honourable Court ever since its establishment. And it has 
been submitted that the said article on a fair reading of it does 
Re: not constitute any contempt of this Honourable Court, nor was 
Tushar Kanti Ghosh it written with a view to bring this Honourable Court or the 
Tarir Kand B ismas, Hon’ble the Chief Justice and Judges into contempt. The 
Mukerji, F. ‘Printer and Publisher in his affidavit bas stated that he draws a 
= salary of Rs. rro per month, that he is imperfectly acquainted 
with the English language, that as Printer he has no control over 
the insertion of any matter in the columns of the newspaper but 
~ in the course of his duties he has got to take any orders from 
- the editorial and the managerial staff regarding matters to be 
inserted. He has said further that in printing the article he has no 
intention to show any disrespect to tbe Hon’ble Chief Justice 

or any of the Judges of this Hon’ble Court. 

Almost atthe commencement of the hearing of this case, it 
it was pointed out by the Court that the porlion of the article, to 
which attention should be confined for the purposes of this case, is 
contained in the following words :— 

“It is so unfortunate and regrettable that at the present day 
the Chief Justice and the Judges find a peculiar delight in hobnob- 
bing with the Executive with the result the judiciary is robbed 
of its independence which at one time attracted the admiration of 
the whole country”. 

Sir Tej Bahadur Sapru appearing on behalf of the Editor and Mr. 
Bauerjee appearing on behalf of the Printer and Publisher have 
endeavoured to make out that the word “administration,” which 
appears in the first sentence with which the articlè opens, plainly 
indicates'that the writer was dealing with the subject of administra- 
tion of the Calcutta High Court in the sense of the administrative 
supervision that it exercises over subordinate Courts, It has also 
been argued. that the article expressed the sentiments of the 
public and wanted the Judges to appreciate them because it was 
the duty of a newspaper to call attention to the sentiments of 
the public with regard to the administration of the High Court. 
It has also been said that the Editor probably was taking a wrong 
and exaggerated view of public sentiment but that the reputation 
of the Court was so profound that the passage like the one in 
the article could not possibly undermine the’ confidence of the 
public in its independence and integrity. It has also been said 
that the word “hobnobbing” was used in the sense of eating and 

. drinking together, or in other words, of cultivating social inter- 
course and that although it may have beena very silly thing to 
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have referred to such conduct on the part of the Chief Justice 
and the Judges and to have said that the judiciary is robbed of 
ita independence, the writer only intended to say that in the eye 
of the public the reputation of the Court was suffering. I have 
given this passage the very best consideration that I possibly can, 
but Iam unable to accept the interpretation that has thus been 
sought to be put upon it Iam clearly of opinion that the word 
“administration” that is to be found in the first sentence of the 
article has not been used in the sense of such administrative 
superintendence asthe High Court exercises over its subordinate 
Courts but that the word means the administration of the Court 
itself including tle administration of the justice which the Court 
purports to deal out. That, in my opinion, is made plain by the 
passage that follows, in which “hobnobbing” is referred to and 
then the result of the ‘hobnobbing’ is also spoken of namely that 
the judiciary is robbed of its independence, The word 'hobnob- 
bing’ as far as I have been able to gather has three different 
meanings; It primarily means ‘to drink to each other alterna- 
tivly’, ‘to take wine with each other with clinking of glasses’; 
its secondary meaning is “to be in terms of familiar social inter- 
course" ; and it is popularly understood in the sense ‘of having 
the honour and so to feel such honour of being on familiar termy 
.or, in other words, ‘mixing freely ina cringing spirit with a view 
to curry favour. Iam inclined to the view that the word has 
been used. in the last mentioned sense, for, it is by taking the 
word in that sense only that the result that^is referred to in ths 
passage is easily appreciated. Itbink that it is only if the word 
is taken in that sense that the independence of the judiciary, not 
only of this Court but also of all Courts subordinate to it, can be 
expected to be affected. I am, however, prepared to concede 
that the word is capable of the other meanings, which are the 
meanings which the opposite partiss desire to aitribute to i. But 
whichever of the meanings be taken, there is, in my opinion, no 
difference in the result. The passage obviously constitutes a libel 
on the Chief Justice and the. Judges of this Court; and inas- 
much as it isa libel on them in their judicial capacity it amounts 
-to contempt of Court, At the same time I am clearly of opinion 
that such contempt of Court, even though the Court may have 
` power to deal with it summarily, is not a species of contempt 
which should be so dealt with. For summary proceedings in the 


matter of a contempt of this character there is no precedence. 


whatsoever except a solituy decision "given quite recently by one 
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of the High Courts in this country. From that decision I shall take 
the liberty to respectfully differ. 

Ileave the article for the present but will have to refer to it 
again towards the close of this judgment for the purpose of making 
certain observations in connection with it. Inasmuch as in 
taking the view aforesaid I am differing from the weighty opinion 
of the other members of this Bench I propose to give my reasons 
somewhat fully. 

What is contempt of Court? Lord Blackburn in SAipmorth’s 
case (1) said, "The phrase contempt of Court often misleads persons 
not lawyers”. And Lindley L. J. in the case of O'shea v. O's&ea 
and Parnell (2) observed: ‘There are obviously contempta and 
contempts ; there is an ambiguity in the words »' Itis very neces 
sary, therefore to ascertain the exact significance of the expression 
contempt of Court ", 

In the SA James's Evening Post Case, Roach v. Garvan (or 


Hall) (3) cited under different syö. nots. in different reporta, Lord 


Hardwicke L. C, gave a classical classification of contqmpts, He 
said :— 


“There are three different sorts of contempt. One kind of con 
tempt is scandalising the Court itself. There may likewise be a 
contempt of this Court in abusing parties who are concerned in 
causes here. There may be also a contempt of this Court in pre- 
judicing mankind against persons before the cause is heard. There 
cannot be anything of greater consequence than to keep the streams 
ef justice clear and pure, that parties may proceed with safety both 
to themselves and their characters, ” 

In Birch v. Walsh (4) Cusack Smith M. R., in discussing the 
Jaw of contempt, observed that cases in which Courts of Equity 
exercise the authority of committing parties for contempt of Court 


umight be divided into three classes, The following is an extract 


from the judgment in that case: “ Tbe first class may be described 


in the language of an eminent person, afterwards on the English 


Bench, thus: ‘ Where the Court which issues the attachment has 
awarded some process, given some judgment, made some legal 


-order or done some act, which thé party, against whom it issues or 


others on whom it is binding, have either neglected to obey, con- 
tumaciously refused to submit to, incited others to defeat by emus 


(1) 1873) L. R. 9 Q. B. ago. 
(2) L. R. (1890) 15 P. D. 59. 
(3) (1742) a. Atk. 469, 

(4) (1846) 10 Ir, Eq. Rep. 93. 


Vor. LXI] ‘ HIGH COURT. 


or force, or treated with:terms of contumely or disrespect in the 
face of the Court or of its minister charged with the execution of 
its acts’. There may be some other cases of a similar nature 
falling within this class, although not exactly within the above des- 
cription ; and it is clear that a Court of Equity, as well as every 
other Court, must be entrusted with power to enforce its orders. 
The second class of cases, in which Courts of Equity have exer- 
cised the jurisdiction of committing for contempt, are those in 
which letters or pamphlets have been addressed to the Judge who 
had to decide upon the case, with tke intention elther by threats 
or flattery or bribery, to influence his decisions ** — ** The 
third class of cases in which Courts of Equity have committed for 
contempt are those adverted to by Lord Erskine in the case 
Exparte Jones (1) ; that is cases of constructive contempt depending 
upon the inference of an intention to obstruct the course of 
justice ". 

He pointed out that in the second of these three classes of cases 
there is a direct attempt to taiat the source of justice and to obtain 
a result of legal proceedings different from that which would follow 
in thé ordinary course, and that the third class, namely constructive 
contempt, depends upon the inference of an intention to obstruct 
the course of justice, He placed contempt in scandalising the 
Court itself in the third category viz. that of constructive contempt. 
Libelling the Court is contempt of the Court because it is either 
intended to obstruct or tends to obstruct the course of justice. 

In Holt on Libel there is a discourse on Libel on the Court in 
which it has been very clearly explained how such libel would tend 
to the disgrace of the justice of the realm and so amount-to con- 
tempt. In Roach v. Garvan (2) Lord Hardwick L. C. pointed out 
the distinction between libel against the public or private persons 
and libel which amounts to contempt of Court observing thus :— 

“But, to be sure, Mr. Solicitor General has put it upon the 
right footing that notwithstanding this should be a libel, yet unless 
it is a contempt of Court, I hava no cognisance of it; for whether 
it is a libel against the public or private persons the only methad is 
to proceed at law.” 

In 1765 one Almon was brought up before the King's Bench for 


publishing a pamphlet containing libellous passages upon the Court ` 


of King’s Bench and upon the Chief Justice Lord Mansfield for his 
conduct both in Court and out of itand charging the Court, parti- 


(1) (1806) 13 Ves. 237. . 
(2)(1742) a Atk. 469. E i * 
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cularly the Chief Justice with having introduced a method of pro- 
ceeding to deprive the subject of the benefit of the Habeas Corpus. 
Wilmot J., as he then was (he afterwards became Chief Justice of 
the Common Pleas). drew up an Opinion onthe case which was 
never delivered in Court because the proceedings were eventually 
dropped. But after his death this Opinion was published in 1802, 
some 37 years later and has since been referred to in numerous 
decisions of very high authority, The following is an extract from 
that Opinion :— 

* But it is said that the course of justice in those cases is ob- 
structed, and the obstruction must be instantly removed ; thet there 
is no such necessity in the case of libela upon the Courts of Judges 
which may wait for the ordinary method of prosecution without any 
inconvenience whatsoever. But when the nature of the offence of 
libelling judges for what they do in their judicial capacities, 
either in Court or out of Court, comes to be considered, it does, 
in my opinion, become more proper for an attachment than any 
other case wkatsoever. By our constitution, the King is the 
fountain of every species of justice which is administered in thia 
kingdom :12. Co, 25. The King is de jure to distribute justice 
to all his subjects and because he cannot do it himself to all per- 
sons he delegates his powers to his judges who have the custody 
and the guaid of the King’s oath and sit in the seat of the King 
concerning his ‘justice’. 

“The arraignment of the justice of the Judges is arraigning the 
King's justice ; itis an impeachment of bis wisdom and good- 
ness in the choice of his judges and excites in the minds of the 
people a general dissatisfaction with all judicial determinations, 
and indisposes their minds to obey them; and whenever men’s 
allegiance to the law is so fundamentally shaken, it isthe most 
fatal and most dangerous obstruction of justice, and in my opinion 
calls out fora more rapid and immediate redress than any other 
obstruction whatsoever ; not for the sake of the Judges, as private 
individuals, but because they are the channels by which the 
King’s justice is conveyed to the people. To be impartial, and 


. to be universally thought so, are both absolutely necessary for the 


giving justice that free, open, and uninterrupted current, which 
it has, for many ages found all over this Kingdom and which so 
eminently distinguishes and exalts it above all nations upon the 


-earth..In the moral estimation of. the offence and in every 


public consequence arising from it, what an infinite disproportion 
‘is there between speaking contumelious words of the rules of 
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the Court, for which attachments are granted constantly, and 
coolly and deliberately printing the most virulent and malignant 
scandal which fancy could suggest upon the judges themselves. 
It seems to ba material to fix the ideas of the words ‘authority’ 
and ‘contempt of the Court’ to speak with precision upon the 
question. , 

“By the word ‘Court’, I mean the Judges who constitute it 
and who are entrusted by the constitution with a portion of juris- 
diction defined and marked out by the common lew, or Acts of 
Parliament. ‘Contempt of the Court’ involves two ideas; com 
tempt of their power and contempt of their authority. The word 
‘authority’ is frequently used to express both the right of declar- 
ing the law which is properly called jurisdiction and of enforcing 
obedience to it, in which sense it is equivalent to the word power ; 
but by the worl ‘authority’ Ido not mean that coercieve power 
of the judges, but the deference and respect which is paid to 
them and théir acts, from an opinion of their justice and in- 
tegrity. 

"Livy uses it according to my idea of the word, in his character 
of Evander; ‘ Authoritate, magis quam impsrio polisbat ; ip is 
not "Imperium" ; it is not the cosrcieve power of the Court; but 
it is homage and obedience rendered to the Court, from the 
opinion of the qualities of the judges who compose it; it is a 
confidence in their wisdom and integrity, that the power they have 
is applied to the purpose for which it was deposited in their 
hands ; that authority acts as the great auxiliary to their power 
and for that reagon the constitution gives them this compendious 
mode of proceeding against all who shall endeavour to impair 
and abate it; and therefore every instance of an attachment for 
contumelious words spoken of a rule of the Court (of which 
there are great many) isa cass in point to warrant an attachment 
in the present cage, where a rule of Court is the object of defama- 
tion ; and it would be & very strange thing that Judges acting in 
the King’s Supreme Court of Justice in Westminister Hall should 
not be under the same protection asa baliff's follower, executing 
the process which those Judges issue; it is not their own cause 
but the cause of the public which they are vindicaling at the in- 
stance of the public, for I do not think that Courts of Justices nre 
to take their complaints up of themselves; it must be left to 
His Majesty who sustains the person of the public to determine 
whether the offence merits a public notice and animadversion ; 
and in this state of the proceedings they are only putting the 
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complaint into a mode of trial, where the parties’ own. oath 
will acquit him ; and in that respect it is certainly a more favoura- 
ble trial than any other; for he cannot be convicted if he is 
innocent, which by false evidence he may be by a jury, and if he 
cannot acquit himself he is but just in the same situation as he 
would be in, if he was convicted upon an indictment or upon . 
an -information ; fer the Court must set the punishment in 
one case as well as the other; theydo nottry him in either 
case ; he tries "himself in one case and the jury try him in the 
other", 

The Opinion of Wilmot J. has been referred to with approval 
by very eminent Judges and in numerous cases: By Holroyd J. 
in- Rex v. Cement (1); by Lord Lyndhurst L. C, in Æx parte 
‘Van Sandau (2); by Lord Esher M, R. and Bowen L. J. in Zw 
re. "Yohnson (3); by Lord Russel of Killowen C.J. in Rag v. 
‘Gray (4); and many others. It is true that a learned author 
Sir Charles Fox in his History of Contempt .of 'Court has en- 
deavoured to show that the Opinion of Wilmot C.J. in A. v. 
Almon(s) is not historically accurate, Also it is a fact that Fletcher 
J. in Zaaffe v. Downes (6) decided in the Irish C. P. in 1813, report- 
ed in a note in 13 E. R. 15 but without the judgment of Fletcher J. 
a copy of which is said to bs inthe Inner Temple Library [vide 
Halsbury's Laws of England Vol. 7 p. 3 note (d) ] denounced the 
opinion in most scathing terms. ,In that casethe question that 
was considered was whether the Chief Justice of the King’s 
Bench in Chambers granting a warrant to arrest a party for 
breach of the peace was protected from liability to action on the ` 
ground that the Act wasa judicial one. Fletcher J. refused to 
be bound by the Opinion of Wilmot C. J. in A/mon’s case (5) 
pronouncing it to be “the hasty and warm ebullition :of a mind 
fraught with arbitrary notions, irritated and excited by severe - 
attack upon his whole Court, especially upon his venerated and 
‘adored Chief Justice, and the very reverse of what is called a com 
sidered, digested and ulterior opinion". 

But the weight of approval which the said opinion has received 
is overwhelming and it is too late now to reject it as a mere opinion, 
and as not having the force of a deliberate judgment. At the same 
time it should be noted that the Opinion should be regarded as of 


() (1821) 4 Barn & Ald. 218. . (2) (1846) 1 Ph. 60s. 
3) (1887) L. R. 20 Q. B. D. 68. - (4) [1900] L. R. 2. Q B. 36. 
(5) (1765) Wilmot 243. (6) (1813) 13 E, R. 15 note. 
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any real vald only in so far as it was relevant for the decisions in 
which it had b&en approved. As regards points not arising in the 
cases themselves, actual decisions even if made upon such points 
would have been. but mere oditer dicta; and by approvingly refer- 
ring to the opinion as a whole the decisions cannot be regarded 
as having conferred any authoritative character on such points in 
the opinion as had no bearing on the cases themselves, The deci- 
sions, as I shall presently proceed to show, ara in respect of cases 
which in their facts were essentially different from the case now 
before us. I am not unaware that Mookerjee J. in his judgment i in 
the case of Z» the Matter of the Amrita Basar Patrika (1) has 
referred to the passage in the opinion which has been quoted above 
and also to the celebrated passage in Blackstone’s Commentaries 
(Vol. IV page 25) in which he includes in his description of con 
tempts of Court, contempts which arise. 

“By speaking or writing contemptuously of the Court or Judges, 
acting in their judicial capacity and which demonstrate a gross want 
of that regard and respect, which when once Courts of Justice are 
deprived of, their authority, so necessary for the good order of the 
Kingdom, is entirely lost amongst the people. " 

But to my mind it is perfectly clear that the learned Judge was 
only considering the question whether the ‘articles which formed 
the subject matter of that case amounted to contempt of Court, 
and not the question whether every species of contempt, whatever 
its exact nature may be, was tobe dealt with summarily. The 
reference that he made (Vide 26 C. L. J. at p. 539) to Howell’s 
State Trials Vols, 3 and 8 confirms me in this view that I take; 

In my opinion, therefore, theie is yet room for the contention 
that the objectionable passage, amounting though it does to a libel 
on this Court, is one which this Court has rio jurisdiction to deal 
with ina summary manner. But I think I am on a more firm and 
sure ground when I say that there having been no proof that such 
jurisdiction has ever been exercised in a case of the present nature, 
this Court should not proceed to exercise such jurisdiction in the 
present case, even if it has any. I am unable to assent to the view 
' that every form of confempt of Court isto be dealt with in the 
summary form. The embarrassing situation in which the Court itself 
is placed when it adopts that procedure is apparent ; i and the dis- 
advantages that it causes to the party brought up before the Court 
to be dealt with, precluding him from taking a plea and depriving 
him of his defence are obvious, These are no technical considera. 


(1) (1917) 26 C. L. J. 459 (538) 
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tions but very serious considerations indeed, And unless the Court 
is sure that such a procedure has ever been adopted in any case 
similar in nature to the one before it, or the Court feels that no 
other efficient remedy is really available, the Court cannot justify 


‘ita summary action in any given case. 


Lord Blackburn in Shpmorth’s case (1) bas clearly explained 
that it is a misapprehension to suppose that a proceeding for con- 
tempt of Court amounts to some process of vindicating the personal 
dignity of the Judges-and protecting them from personal insults as 
individuals ; that very often it happens that contempt is committed 
by a personal attack upon a Judge or an insult offered to him but 
as far as their dignity as individuals is concerned it is of very sub- 
ordinate importance compared with the vindication of the dignity 
of the Court itself. He has pcinted out that there would scarcely 
be a caso in which any Judge would consider that so far as his 
personal dignity goes it would be worth while to take any stepe. 
He has then explained that the other and important purpose for 
which proceeding for contempt of Court is necessary—or in other 
words the vindication of the dignity of the Court becomes impera- 
tive—is where there i3 a case pending before the Court and the act 
of the delinquent has a tendency to obstruct the ordinary course of 
justice or prejudice the trial. In many cases since then as well as 
before the question has turned on the term ‘pending’, and I confess 
that I can see very little of relevancy or necessity of the discussions 
in those cases if the general remarks to be found in Wilmot C. J.'s 
Opinion are to be taken as concluding the question. Mookerjee J. 
in his decision in Z» the matter of the Atarita Bazar Patrika (a) 
has said :— i 

“It is a public wrong, a crime against the State, to undertake, by 
libel or slander on the Judges, to popu confidence. in the adminis 
tration of justice. * * it is immaterial 
whether the attack on the Judge is with reference to a cause about 
to be tried, or actually under trial, or recently adjudged ; in each 
instance, the tendency is to poison the fountain of justice, to create 
distrust, and to destroy the confidence of the people in the Courts, 
which are of prime importance tothemin the protection of their 
rights and liberties: 2. v. Gray (3) ". 

The case before the learned Judge himself as well asthe case 
which he quoted a3 an authority in the passage just mentioned were 


(1) (1873) L. R. 9 Q. B. 230. 


(a) (1917) 26 C, L. J. 459 (540). 
3) [1900] 2 K, B. 56. 
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both cases in which the libel was in respect of specific cases one 
about to come up for decision and the other just disposed of. No 
case of the present nature was, I venture to think, in the mind of 
the learned Judge. The learned Judge cited the celebrated passage 
of Lord Denman in hisSpe:ch in the case of O'Connell v. The 
Queen (1) relating to “ Law taken for granted " and held that there 
was nothing “ irreconcilable to some clear legal principles " to hold 
that the superior Courts have power to deal summarily with con 
tempts. That is undoubtedly correct, if I may presume to say so. 
But I think it is a clear contravention of the fundamental rights of 
an accused to be regularly tried to deal with him summarily if no 
real urgency to resort to a summary procedure is disclosed. Vindi- 
cation of the dignity of the Court apart from any question of a 
tendency to obstruct justice or prejudice a trial in connection with 
any particular case has never been considered in any decision as 
justifying summary proceedings in contempt. It is this actual inter- 
ference with justice which is involved in contempt of Court with 
regard to which Courts have chosen to take action in summary 
proceedings. And when action is so taken the manner in which the 
Judges should deal with the matter has been explained by Lord 
O’Brien L. C. J. in the Jyecman’s Journal case (2) in these 
words ;— 


“ Of course Judges are very reluctant to deal with matters which 
may affect themselves but they must be very careful not to yield 
to contrivances resorted to in order to disqualify and get rid of 
them, Atthe sametime ifa Judge in the infliction of punish- 
ment acis vindictively because he has been assailed, he should, 
indeed, feel degraded, because in that case he would not only 
have done what was wrong buthe would have betrayed his own 
ma nliness a8 an individual and his dignity as a Judge”. 


As regards the power to proceed by attachment in cases of 


contempt, which according to Hold and Gilbert and other writers 
took its rise from tbe Statute of Westminister Ch. 2 Wilmot C. J. 
in bis Opinion in King v. Alston (3) observed : 


“I have examined very carefully to see if I could find out any 
vestiges or trace of its introduction but can find none, It isas 
ancient as any other part of the Common Law; there is no 
priority or posteriority to be discovered about it and therefore 
cannot be said to invade the Common Law, but to act in an alliance 


(1) (1844) i Cl & F. 155 (372—2). 
(2[1902] a Ir. Rep. 82. ^ .. *3) (1765) Wilmot 245. 
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and friendly conjunction with every provision which the wisdom 
of our ancestors has-established for the general good of society”. 
But in Halsbury’s Lawa of England Vol 7 p. 6 note (h) after 


Tushar Rari Ghosh referring to Wilmot C, J.’s opinion in 2. v. Aimon (1) in support 


Fart Kinti Bemas 


ga 


Maler p 


ofthe proposition thatthe issuing of attachment by the Supreme 
Court of Justice for contempts out of Court is founded upon the 
same immemorial usage as supports the whole fabiic of Common 
Law itis thus observed : 

"It is clear however that in early times some forms of contempt 
out of Court were punished not by summary process but in the 
ordinary course of law". 

In Stephen's Commentaries on the Laws of England, Vol 4 
under the heading Contempt of Court it has been said 

"And the King’s Bench Division of the High Court of Justice 
asthe inheritor of the powers of the old Court of King’s Bench 
hasan inherent authority to punish such acts by attachment for 
contempt of Court ; whereupon the offender is consigred to prison 
during the pleasure of rthe Court”. 

The jurisdiction of the High Court to imprison for contempt 
is a jurisdiction that it has inherited from the old Supreme Court 
and was conferred upon that Court by Crown Charters which 
invested it with all the powers and authority of the then Court 
of King’s Bench and the High Ccurt of Chancery in Great 
Britain: Matin v. Lawrence (2), And in the case of Swrexdea 
Nath Banerjee v. Chief Justice and Judges of the High Court of 


Bengal (3) the Judicial Committee held that a libel which was 


acontempt of Court published out of Court when the Court was 
not sitting was an offence which ty the Common Law of England 
was punishable by the High Court ina summary manner by fine 


‘or imprisonment or both, that that part of the Common Law of 


England wes introduced into the Presidency towns when the late 
Supreme Courts were respectively established by the Charters of 
Justice and thatthe High Courts in the presidencies are superior - 
Courts of Record and the offence of contempt and the powers 
ofthe High Court for punishing it are the same in India as in 
England not by virtue of the Penal Code of British India and the 
Code of Criminal Procedure, but by virtue of the Common Law of 
England. 

The distinction between crimiril and nom-criminal contempt 


(1) (1765) Wilmot 243. US 


(2) (1879) I. L. R, 4 Cak. 655... | 
(3),(1883) L. R. 1 A in;LL.R. 10 Calc, 109. 
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need not detain us; there may often times be a difficulty on find- 
ing first, authority ' for deciding where the line is to be drawn and 
secondly, instances in practice for drawing it; yet that line has 
always been recognised. [See per Lord Brougham L. C. in 
Wellesley v. Duke of Basifort(1)| But I take it that the general 
principles which should guide Courts in the matter of the exercise 
or nonexercise of the summary jurisdiction cannot and ought 
not to differ no matter what perticular division or jurisdiction 
such Courts may be sitting to deal with or exercise, unless it be 
thatitis only the dignity of the Court thatis to be regarded a 
proposition which cannot be supported. The object of the dis- 
cipline enforced by the Court in case of contempt of Court, says 
Bowen L. J. is not to vindicate the dignity of the Court or the 
person of the judge but to prevent undue interference with the 
administration of justice : Ze/more v. Smith (2). The object of 
the power'to punish summarily is protective and sdmonitory the 
reason of «he Court's jurisdiction to commit for contempt is not 
for the protection of the diginity of the Court or of its individual 
members but fur the protection of the public, though it may be 
and often.is that the public are to be protected by the upholding 
and meintaining untarnished the glory and reputation of the Court 
as regards its authority faimess and impartiality. Ina long line 
ofcases the true mensure of the juriadiction and the principles 
determining the occasion for its legitimate use have been explained 
and I propose to refer here to a few of them. 

Coleridge J. in tbe case of Æx parts Witlon (3) said :— 

“As I did not recollect any case that could be considered in 
point I desired to pause before I-granted the rule, because al- 
though no Court ought to shrink from the assertion of those 
: privileges or the exercise of those powers with which the law has 
invested it in trust for the public yet every Court, however bigh, 
ought to proceed with great caution in the use of summary power 
and to kesitate in making a precedent which may be abused even 
` where there may be much, seeming reason and convenience in tho 
exercise of it in the particular instance”, 

in Re: Clements and Costa Rica Republic v. Erlangar (4), 
Jessel, M. R. observed :— 

' This jurisdiction of committing for contempt being practically 


(1) (1831) a Russ. & M. 639. 

(a) (1886) 35 Ch. D. 449. 

(3) (1842) Dowllog’s Rep, 805. x 
(4) (1877 ) 46 L. J. Ch. 375- = 


435 


1938, 

c 
Tushar Kn Ghosh. 
Tarit Kant! Biswas. 

Mukerji, Fo 


Tushar Kant! Ghosh 
Tarit Kanti Biswas. 


Aen 


THE CALCUTTA LAW JOURNAL, ` [Von LXI. 


arbitrary and unlimited should be most jealously and carefully 
watched and exercised, and if I may say s0, with the greatest reluc- 
tance and the greatest anxiety on the part of Judges to see whether 
there be no other mode which is not open to the objection of 
arbitrariness and wbich can be brought to bear upon the subject. 
I say that a Judge should be most careful to see that the cause cam 
not be fairly prosecuted to a hearing unless this extreme mode 
of dealing with person brought before him on accusation of contempt 
should be adopted. I have myself on many occasions to consider 
this Jurisdiction and I have always thought that necessary though 
it be, it is necessary only in the sense in which extreme measures 
are sometime necessary to preserve men's rights, that is, if no other 
pertinent remedy can be found probably that will be discovered 
after consideration to be the true measure of the exercise of the 
jurisdiction. * 

In the case of un? v. Clarks(1), Cotton L. J. while Holding 
that a publication of a particular article in the “Star”: wasa con- 
tempt, went to consider whether it was such a contempt as would 
require or justify the Court in making an order against the party in 
contempt in the exerciss of summary jurisdiction and said : 

“T express my opinion that if a thing is done wilfully which 

really will prejudice the parties to the cause before it comes on 
I should not hesitate to commit to prison any one who so offended 
but of courte that jurisdiction by the Court is only to be exercised 
in extreme cases and it would be most unfortunate if this Court or 
any Court readily took "upon itself to interfere in such & summary 
way and in such án extraordinary way unless there were something 
which required the interference of the Court in that way in mec to 
ensure the due conduct of business * B * 
It is not necessary that the Court should come to the conclusion 
that a Judge or a Jury will be prejudiced, but if it is calculated to 
prejudice the proper trial of a cause that is contempt and would be 
met with the necessary punishment in order to restrain such com 
duct = * * * The question is not whether 
technically a contempt has been committed, but whether it is of 
such a nature as to justify and require the Court to interfere. d 

Lopes L. J. in the same case observed :— 

“I think it was calculated to prejudice the defendant in his trial 
then pending and therefore calculated to interfere with the due 
course of justice, " i 


(1839) 58 L- J: N'S. 490. 
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In the case of Seamare v. Paterson (1), Lindley L. J. pointed  C*mer- 
out :— ; DT s 1995- 
“That the Court ought to be very cbary in committing people Re : 
for contempt particularly in cases of fanciful contempt. The Court, Penis Lin 3 
unless it is to become useless must deal with such question in the — 
interest of the public bearing in mind that the greater the power it Maren 5 
possesses, the more caution it is necessary to use in exercising it, " 
The true point of view from which the question has to be looked 
at in order to ascertain whether & scandalisation of the Court isa 
contempt deserving of being dealt with summarily is to examine the 
circumstances of the case and see whether in reality there is a ten- 
dency in the offending publication to obstruct the ordinary course 
cf Justice or prejudice the trial And I am of opinion that if the 
reality of the thing is to be regarded, the only cases in which such 
procédure would be justified would be cases where the offending- 
publication has some relation to a cause or a proceeding either 
expected to come or is pending or I shall go further and say, has 
been disposed of. As Lord Blackburn has observed, it very often 
happens that contempt is committed by a personal attack upon a 
Judge or an insult offered to him, butas faras their dignity as 
individuals is concerned, it is of very subordinate importance com- . 
' pared with the vindication of the dignity of the Court itself, But 
while the dignity of the Court must always be upheld and maintained 
it is only the class of cases in which it becomes necessary to uphold 
and maintain it for some immediate specific purpose that-the sum- 
mary jurisdiction canbe legitimately exercised. The essence of 
contempt is action or inaction amounting to an interference with or 
obstruction to or having a tendency to interfere with orto obstruct 
the due administration of justice. Lowering the dignity of the Court 
or shaking the confidence of the public init is undoubtedly repre- 
hensible, But if general remarks impugning the independence of a 
Court are made such remarks can tend to interfere with or obstruct 
the administration of justice, only indirectly and remotely and in an 
ideal sense. And in such cases there can, in my opinion, be no 
warrant for the exercise of the extraordinary powers which the Court 
possesses to deal with contempts. 
I have found in the books quite a number of cases in which 
Judges who had to deal with proceedings in contempt have express- 
- ed their unwillingness to go beyond decided cases and have shown 
an anxiety to look for precedente I think I have already referred 
` to one of them before, namely the case of Ex parte Witlon (a) 


_G) [1897] 1 Ch. sas. (a) (1842Y Cowlings Rep. 805. 
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decided by Coleridge J. And it may again be said with truth as has 
been said by Gibson J. in the King v. Herman's Journal (1). 


* So far as this branch of law represents the decision and discre- 
tion of the Court in desling with particular facts they cannot be 
relied on as authorities, foras Lord Halsbury saysin Simmoms 
case (2) no one can on facts be regarded aa an authority for another, 
and the books are full of exainples where Judges have expressed 
disapproval of the exercise of discretion by their predecessors. 


Thus in JoAsson’s case (3) at P. 73 Lord Esher M. R. disagreed 


with the action of Coleridge J. in refusing an attachment; and in 
Cooper v. Osprey (4) the Queen's Bench dissented from the view of 
the Exchequer who also declined to attach. ” 


But as Sargant J. has very rightly pointed out in Duan v. Bevan 


(s) at P. 385, the Court ought not in any way to enlarge the juris- 


diction or apply it to matters which are outside the well established 
lines, To go beyond the range up to which precedents have gone 
would in my judgment be dangerous and unwise in the extreme. 
I have therefore examined the precelents with such care and 
scrutiny as the short time at my disposal has permitted, in order 
to find out whether there has been any casein which an offending 


* publication of the present nature has been dealt with the contempt ; 


but I have not been able to find any single cass, except one very 
recent decision of an Indian High Court and with which, as I 
have already said, I am unable to ‘agree, which may directly or 
even indirectly support the proceedings in the presentcase. I 
propose briefly to referto the precedents and shall in doing so 
try to confine myself in the first place to cases which have refe- 
rence to constructive contempt and nextly to cases of scandalising 
of the Court. š 


In Sir John Fox's .book onthe History òf Contempt of Court 
a large number of cases has been cited, of contempt out of Court, 


“none of which approaches the present case. Indeed, as he has 


shown, even after A/won’s case (6) in 1765 down to the end of the 
eighteenth century there were only two cases namely of Wiliam 
Bingley and of Stead, both of which preceeded from libel on 
Lord Mansfield in connection with cases dealt with by him. In 
Witham v. Witkam (7) an attachment was ordered to issue and 


(1) [1902] 2 Ir. Rep. 8a (92). f (a) [1892] A. C. 208. 
(3) (1687) L. R. 20 Q. B. D. 68. (4) (1863) 3 B. & S. 932. 
(5) [1922] 1 Ch. 276. a (6) (1765) Wilmot a43. 


(7) (1665) 21 E. R, 733. 
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it was also suggested thatthe defendant might" have been commit- 
ted; the case being one in whicb, when the plaintiff told the 1935. 
defendant that he had cometo serve him with an order from the ^id " 
Master óof-the- Rolls, the defendant used language insulting to the Tushar Kant: Ghosh 
latter. In P, v. Crosse (1) it was held that attachment lay for speak- T pans QI 
ing contemptuously ‘of the Court on being arrested. In PAiZgs Mukerji. F, 

v. Hedges (a) the contempt was for cursing the Chief Justice m 
and the Court on service of processes and in that case an attach- 
ment was granted without any Rule to show cause, So also in 
R. v. Jermy (3) and in R. v. Kendrich (4). In A. v. Watson (5) 
an order was made by a Corporation and entered in their books - 
stating that a person against whom & jury had found a verdict 
inan action for malicious prosecution and perjury was actuated 
by motives of public jastice in preferring the indictment and it 
was held that this wasa libel reflecting on the administration of 
justice for which the Court would grant an information against 
the members making that order. A case of libel on Court in 
which order was made committiog the defendants for public 
reflections on the Couit and the parties then before the Court 
ia cited in Bx farte. Sandau (6) as Re Quick decided in-1846. 
In Holt on Libel two cases are referred to in the portion where 
‘the subject of libel on Court is dealt with. "These cases are King 
v. Hart (j) and. White and King v. Northampton, The former of 
"these cases is noticed under the name of Rex v. White and another, 
ina note in (1806) 1 Campbell 350, This case was on an infor- 
mation filed by the Attorney General against the proprietor and 
prifter of a Sunday newspaper called the Independent Whig for 
a libel upon Mr. Justice Le Blank and the Jury before whom a 
Captain of a merchant ship had been tried fora murder at the 
Old Bailley. Gros J. said: “It certainly was lawful, with decency 
and candour, to discuss the propriety of the verdict of a Jury or 
the decision of a Judge, and if the deféndant should be thought 
to have done no more inthis instance they would be entitled to 
an acquittal, but on the contrary transgressed the law and ought 
to be convicted if the extracts fromthe newspaper set out in the 
information contained no reasoning or discussion but only decla- 
mation and invective and were written not with a view to elucidate 


at 


(1) (1703) 87 E. R. 806. f (2) (1736) 125 E. R. 1004.. 

(3) (1752) Sayer's Rep. 47. 2r C00 (0 0754) Sayer’s Rep. 114. 
^ (8) (1788) a T. R. 199. ; ` 

(6) (1846) 1 Ph. 605 ; DeGex. 903 (312). 

(7) [1808] 20 St. Tr. 1131. 
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the truth but to impugn the character of individuals and to bring 
into hatred and contempt the administration of justice in the Court. 
Of the second case I have not been able to find any trace, within 
the limited time at my disposal (No te—whenI am revising thia 
judgment I find that this case is of r 344. It wasa case in which 
an attorney confessing that he had written a letter to one of the 
King’s Counsel reflecting on the Judges of the King’s Bench, 
the King’s Bench adjudged that the letter wasa scandal upon the 
Court and the attorney was committed and afterwards-found sureties 
tor his good behaviour. Holt cites it as a case of indictment). 
. Æxparte Jones (1) is an important case. The committee of a 
lunatic and his wife and other persons brad been brought up before 
the Court for libelling the petitioner as regards the management 
of the lunatic under the Court's order. Lord Erskine L, C. in 
giving judgment distinguished the case from ordinary cases of 
constructive contempt “depending upon the inference of an inten- 
tion to obstruct the cause of justice” and said that whatever may 
be said as toa constructive contempt, the case before hint was 
one in which there was not only an obvious tendency but a design 
to obstruct the ordinary course of justice. King v. Clement (2) was 
a case where proceedings in Court had been contemptuously 
published. Æxparte Wilton (3) was a case where the parties atten- 
ding a reference for decision before the Master left the office at 
the conclusion -of the reference for the day and one of those par- 
ties, who during the reference had insulted the other, then, on 
the steps of the Master's office assaulted thé later. Æxparte Andrew 
Van Sandau (4) wasacass in which the defendant who wasa 
Solicitor in a case being dissatisfied with the decision of the Court 
wrote, printed and published a libel upon the Judges of the Court 
and upon other persons, In Sirk v. Walsh (:) a barrister had 
caused to be published a garbled and improper account of the 
proceedings ina case, In that case Cusack Smith M. R. after 
classifying cases of contempt into three classes, as has already 
been referrei to in this judgment and reviewing a number of cases 
dealing with constructive contempt, expressed his view in these 
words: _ , 
“In all the cases therefore in which there has been commitment 


(1) (1806) 13 Ves. 237. 

(2) (1821) 5 B & Ald. 2:8. 
(2) (1842) Dow] Rep. 805. 
(4) (1845) 1 Ph. 605.5 

(5) (1846) 10 Ir. Eq. Rep. 93. 
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for constructive contempt except the case of Cann v. Cann (1) 
the publication was either calculated to produce false evidence 
or attributed perjury to witnesses pending the suit”. 

He refused to make an order for attachment or committal 
and referred approvingly to certain observations made by Mr. 
Hargrave on the case of Cann v. Cann (1) which were in the follow- 
ing words; 

- “If the doctrine of contempt be thus wide if any of the great 
Courts of Westminister Hall may. construe what they please into 
contempts and may under the denomination without trial by jury 
convict all persons of crime and have also an indefinite power 
of punishing by fine and imprisonment ; and if all this when done 
be unappealable and unexaminable ; what is there but their own 
wisdom and moderation and the danger of abusing so arbitrary a 
power to prevent any act under shelter of the law of contempts 
from practising all the monstrous tyranny which uds and at 
length overwhelmed the Star Chamber. 

I have looked into the case of Cann v. Cann (1) to see what 
the facts of the case were. It was a case in which a person had 
published an advertisement asto the proceedings in Court which 
tended to prepossess people as regards those proceedings. A 

In Onslow’s-and Whalley’s case (a) Cockburn C. J. zatiei 
out how public discussion upona pending trial may disturb and 
interfere -with the course of justice and might in the end influence 
the proceedings in it. A careful perusal of the judgment, in my 
opinion, shows that some real obstruction or interference is what 
is meant and nota general opinion as regards the independence 
of the Court, which is the only thing alleged here. Skifworth’s 
case (3)-was acase in which vituperative epithets had been used 
and scurrilous matters published as regards the Lord Chief Justice 
in connection with his conduct -while sitting in Court; and the 
decision of Blackburn J. proceeded on the footing that the effect 
of such contempt was to prevent justice being administered in the 
ordinary way. Ke. Clements and Costa Rita Repudke v. Erlanger 
(4) wasa casein which contempt was committed with regard to 
a pending cause and Jessel M, R. observed thata judge should 
be most careful to see that the cause cannot be fairly prosecuted 
to a hearing unless this extreme mode of dealing with a person 


(1) (1754) 2 Ves. Sen. 520. ~ 

(2) (1873) 9 Q. B. a19. > 
(3) (1873) 9. Q. B. ago. 

(4) (1877) 46 L. J. Ch. 375. 
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brought before him on accusation of contempt should be adopted. 
In Ae. Johnson (1) was a case in which a solicitor who had attended 
the hearing of an application before a Judge in Chambers in the 
Royal Courts of Justice, immediately after such hearing and while 
the parties were on their way from the Judge’s room to the 
entrance gate of the building made use of grossly abusive expres- 
sions and threatening gesture to the solicitor of the.other side 
in relation to such application, and it was held that such conduct 
in relation to proceedings before a Judge in Chambers was a 
contempt of Court punishable by attachment, Lord Esher, M. R, 
in that case observed that if the judge is acting judicially in the 
office of a Judge he is acting asa Judge of the High Court of 
Justice ; it signifies not where he is sitting or what he is doing 
in such judicial capacity ; and if one attempts to interfere impro- 
perly with such judicial proceedings provided it is done with 
sufficient nearness it is a contempt—-a contempt not of the Judge but 
ofthe High Court asa Judge of which he is acting. In Huni v, 
Clarke (2) it was held that the publication iu a newspaper pending 
an action or before the trial of an action, of any observation 
which in any way prejudices the parties to the action is technically 
a contempt of Court. In O'sÁea v. O'shea amd Parnell (3), 
the contempt of Court consisted in the publication of comments 
by a party in a pending action against his wife for dissolution of 
marriage which were calculated to prejudice the fair trial of the 
action. ; 

The case before the Judicial Committee Jn the Matter of a 
Special Reference from the Bahama Islands (4), at first sight seems tq 
have no importance so far as the question arising in the present 
case is concerned because in that case the alleged contempt con- 
sisted in publishing a libel against the Chief Justice of the Bahama 
Islands not in connection with his conduct as a member of the 
Court yet it certainly isa care in which the extreme proposition of 
Wilmot C. J. in A/wson’s case (5) could not possibly have found 
favour with the Judicial Committee ; because although it was insinu- 
ated in the article that the Chief Justice was incompetent and so 
the article was a libel, their Lordships held that it was not calculated 
to obstruct or interfere twith the course of justice or the due adminis- 
tration of the law and so did not amount to contempt of Court, - 

(1) (1887) 20 Q. B. D. 68. 

(2) (1889) 58 L. J. (Q. B.) N. S. 490. 

(3) (1890) 1's P. D. 59. 
(4) L. R. (1893) A. C. 138. 
(5) (1765) Wilmot 243. — ' 
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This decision, in my opinion, indicates the real meaning of obs 
truction or interference, such as would be necessary to constitute 
contempt. A decision which in my view is of very great import- 
ance in its relation to the present case is that of the Judicial Com 
mittee in the case of McLeod v. St. Avbyn (1). That was an appeal 
from the Supreme Court of St. Vincent. A letter and an article had 
been published ina newspaper called the Federalist in which 
scurrilous abuses were made charging the honesty, independence 
and impartiality of Mr. St. Aubyn. The whole trend of the publi- 

cation was to shake the confidence of the public in the adminis- 
' tration of, justice by that Judge stating that he was incapable of 
maintaining the noble tradition of the British Bench, that he had 
been wrapped up ani intermingled with personal disputes and 
squabbles of a questionable character, that he was incapable of 
dealing honestly and impartially with questions which came before 
him to be judicially ssttled, that his conduct on the Bench was not 
at all dignified that he had been severely rebuked and censured 
by Mr. Chamberlain and similar other allegations of a very serious 
and highly objectionable nature were made as regards him. There 
was nothing said with regard to any case whether expected or pend- 
ing or disposed of. Their Lordships in dealing with this case ob- 
served thus :— 


“Tt is a summary process and should be used only from a sense 


of duty and under the pressure. of public necessity and there can be ` 


no landmark to point out the boundaries in all cases Committals 
for contempt of Court by scandalising the Court itself have become 
obsolete in this country. Courts are satisfied to leave to public 
opinion attacks or comments derogatory or scandalous to them, 
But it must be considered that in small colonies consisting princi 
pelly of coloured population the enforcement in proper cases of 
committal for contempt of Court for attacks on the Court may be 
absolutely necessary to preserve in such acommunity the dignity 
and respect for the Court.” 

Their Lordships then dealt with the case on its merits and 
eventually held that the committal could not be sustained. The 
judgment was delivered by Lord Morris, The Board consisted of 
Lord Watson, Lord Macnaughten, Lord Morris and Lord Davey. 
The observations just quoted recite that committal for contempt 
of Court by scandalising the Court itself had ceased to be in practice 
in the Courts in England and also in cther Courts. under the 
British Crown, except in small colonies consisting principally of 

(1) L. R. [1899] A. C. 549. 
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coloured population where by reason of exigencies of circumstances 
enforcement in proper cases of such committal for contempts of 
-tbat description was absolutely necessary to preserve the dignity 
and the respect for the Court. Their Lordships did not disapprove 
but as far as one can gather approved of the discontinuance of 
such committals and their Lordships also referred, as far as one 
can gather, approvingly to the practice of leaving such attacka or 
comments to be dealt with by public opinion, And their Lordships 
laid stress upon absolute necessity as thé only justifying ground for 
a departure from the practice that was obtaining. Such absolute 
necessity, in my judgment, does not arise, unless there is a real 
obstruction to or interference with the course of justice of which I 
can see nothing in this case. The present case resembles that case 
before the Judicial Committee in one of its essential features, 
‘namely that in neither of them is there any question of any cause 
or proceeding being in view. It differs from that case+in two 
respects ; in that case the libel was on the Judge, while in this it ia 
on the Chief Justice and the Judges and so of the entire Court; and 
algo here there is a general remark that the Court has lost ifs inde- 
pendence, while in that case the abuse was virulent and scurrilous. 
The case of Queen v. Gray (1), was onein which there was a 
publication ina newspaper of an article containing a scurrilous 
personal abuse of a Judge with reference to his conduct as a Judge 


- ina judicial proceeding which had terminated. It was held that it 


was a contempt of Court punishable by the Court on summary 
process. . The decision.of the Judicial Committee in the case of 
McLeod v. St. Aubyn (2) does not appear to have been referred to 
by Lord Russell of Killowen C.J. who delivered the judgment in 
that case, I shall not be presumptuous enough to suggest that the 
Lord Chief Justice was not aware of that decision but the fact 
remains that even the counsel for the accused did not refer to it 
at all, not even for the purpose of showing that in the opinion of 
the Judicial Committee consisting of such members ag I have 
Already named committals for contempt of Court for scandalising 
the Court had gone outof use. Whatever the reason for this 
omission may have been, the point the Lord Chief Justice was 
considering in that cass was whether such publication amounted 
to contempt of Court and whether the fact that judicial proceedings 
had terminated would deprive the Judge of his power to deal with 
the contempt on summary process. The Lord Chief Justice gave 


(1) [1900] a Q. B. 36. 
(a) [1899] A. C. 549. 
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‘a definition of contempt, one class of which according to him was 
any act done or writing published calculated to bring a Court ora 
Judge of the Court into contempt or to lower his authority and 
this class he observed belonged to the category which Lord 
Hardwick, L. C. had characterised as scandalising a Court, or a 
Judge. He held that such a publication amounted to contempt of 
Court, He held also that he had to deal with it as a case of com- 
tempt and drroi manu,  Hethen observed thus and it is these 
observations which, in my opinion are of supreme importance : 

“ This ia nota new jurisdiction. Itisa jurisdiction asold as 
-Common Law itself of which it forms a part, It isa jurisdiction 
the history purpose and extent of which aie admirably treated in the 
opinion of Wilmot, C. J. (then Wilmot J.) in his opinion and 
judgments. It is a jurisdiction however to be exercised with 
scrupulous care, to be exercised only when the caseis clear and 
beyond reasonable doubt, because if it is not a case beyond 
reasonable doubt the Courts will and ought to leave the 
Attorney General to proceed by criminal information.” He 
held that there was no reasonable doubt whatsoever with regard to 
-the case, The only doubt with which he was concerned was 
whether by reason of judicial proceeding having terminated the 
.Judge or that Court had lost its power to deal with it on summary 
process Ifanylibelon the Court irrespective of & specific case 
to which it related could be contempt of Court punishable 
summarily why was it necessary for the learned “Chief Justice to 
think of any doubt atall? The decision, in my opinion, cannot 
be read as legalising the exercise of a jurisdiction with regard to 
contempt of Court ofa nature for which no precedent whatsoever 
.is to be found and with regard to which the opinion of the Judicial 
Committee pronounced only ten months before was that such 
proceedings had become obsolete. Ina note which the reporter of 
this case has put in at the end of the report it has been said :— 

* The present case of Regina v. Gray (1) is reported as showing 
that in this country the Court will still, where the circumstances 
demand its action, exercise its jurisdiction to punish on summary 
process the contempt of scandalising the Court although no con- 
tempt has been committed ex facie of the Court or in respect of a 
case pending’ ^, 

Neither the decision nor this note can, in my judgment be read 
as suggesting that apart from any consideration of any cause or 
proceeding either expected to come to or pending in or disposed of 


(1) Lig00]. 3 Q B 36. 
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by a Court summary procesà dreoi mass can or should be adopted. 
The case last mentioned was referred to soon afterin the case of 
King v. Freeman's Journal (1) and was treated asan authority for 
the proposition that scurrilous ‘abuse of a Judge with reference to a 
concluded trial may be punishable asthe contempt of Court. One 
of the learned Judges in this case also observed that the exercise of 
summary jurisdiction in such & case had been so ‘rare that it had 
been regarded as obsolete. The point that was considered in the 
case was whether the trial of a progecution for seditious libel had 
ended in & disagreement amongst the jury and it was intended, 


"though not formally stated, that & new jury wonld be empanelled, 


the proceedings could be tried as pending proceedings for the 
purpose of taking action for alleged contempt of Court. The 
judgments of Lord O'brien, L. C. and Gibson J. contain sufficierit 
materials from which it may be fairly inferred that the exercise of 
summary jurisdiction can only be justified ina case where a real 
obstruction or a real tendency to obstruct the ordinary course of 
justice is apprebended. The learned Lord Chancellor referred to 
and quoted at length Lord Blackburn’s judgment in S&igmoor?'s 
case (2), a case of contempt in connection with a pending case. 
He also referred to the case of the Qwesm v. Paynes (3) in which 
the libel was not of the Court but of a person awaiting trial ina 
Court and in which some very important observations were made 
which go to indicate what is the kind of obstruction or interference 
which the idea of contempt involves. These observations are to be 
found in the judgments of Lord Russelof Killowen, C. J. and of 
Wright, J. Z» Re S. B. Sarbadhicary (4), was a case in which an 
advocate of the High Court at Allahabad had been dealt with by 
that High Court under sections 7 and 8 of its Letters Patent and 
the rules framed thereunder for baving published an article which 
was a libel upon the judges in their judicial capacity and in refer- 
ence to their conduct in the discharge of their public duties. The 
article itself or at least substantial portion of it will be found 
reported in 23 Times Law Reports 180. Their Lordships held that 
by the publication of the article not only was the advocate guilty of 
conduct which could be dealt with by the High Court in the erer- 
cise of its disciplinary authority but the publication of the article 
amounted to a contempt of Court. It should be noted that a portion 
of the arlicle at least referred to particular Judge in connection 

(1) (1902) a Ir. Rep. 82. 
` (a) 1873) L. R. 9 Q. B. ago. 

(3) [1896] 1 Q. B. 577. 

(4) (1906) L, R. 34 L A. 4t ; I. L. R. 29 All. 95; 5 C. L. J. 130. 
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with bis conduct in the course of the hearing of a case. King v. A 
Davies (1), was a case in which the question as regards the power 1935- 
ofthe King's Bench Division to punish by attachment contempt Re: 


of inferior Courts was canvassed, Wills, J. referred to a number of Turar are ia 
decisions explaining the law as to contempt ani quoted elaborately — 
from the undelivered judgment prepared by Wilmot J. in Rex v. Mukerji, 7 
Almon (3) and held that the King’s Bench Division had such juris- 
diction. ‘The learned Judgs was concerned with making out that 
the King’s Bench Divisjon has power to punish by attachment con- 
tempts of inferior Courts. He applied Wilmot, J.’s words to libela 
of inferior Courts and observed, “ The public mischief is identical 
and in each instance the undoubted possible recourse to indictment 
or climinal information is too dilatory and too inconvenient tə 
afford any satisfactory remedy ". In so far as India is concernel 
contempts of inf:rior courts except thosa within the limits of the 
original jurisdiction of the High Courts were never treated on that 
footing [ See Lega? Rememdrancer v. Matilal Ghost (3) ]] And I am 
not sure that any High Court even at the present day would feel 
justified in taking summary proceedings in contempt in respect of a- 
general opinion expressed by any body against the competence or 
independence of a subordinate Court in: the mofussil. I have 
read the decision in Xing v. Davies (1) as carefully as I can, but I 
cannot read it as suggesting thittbe summary remedy should be 
applied in any classes of cases to which ithad not been applied 
before. ‘In Dunn v. Bevan (4) the issuing of a circular letter con- 
taining misleading comments on the juigment of a Court was not 
regarded as constituting contempt of Court on the ground that the 
action being at the end and the judgment delivered there could be 
no possible interference with the course of justice and that any 
such publication must be left to be dealt- with by the ordinary law 
of libel. The case of Rex v, Editor of the New Statesman (5) 
wasacase in which Mr. Justice Avory was scandalised for having 
made certain order on the Press in connection with proceedings in 
Court which he was dealing with. Inthe case of the Attorney 
General of the Irish Free, State y. O'Kelly (6), it has been noted , 
that committals for contempt of Court by scandalising the Court ~ ane 
itself have not becóme obsolete and the dictum to the contrary in C 
(1) [1905] 1 K; B. ga. ' 
(a) (1765) Wilmot 243. 
(3 (1913) I.L. R. 41 Calo: 173; 18 C. L. J. 452. 
(4) [1922] 1 Ch. 276. 
(5) (1927) 44 T. L. R. PL- 
(6) [1938] Ir. Rep. 303. 
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MeLeod's case (1) cannot be accepted` as accurate having regard to 
the subsequent decisions in Grays case (2) and the New Statesman 
case (3). The contempt inthis case consisted in libelling a Judge 
for what he did in connection with trial held by him with the asais- 
tance of a jury. 

I shall now refer to a few other decisions which are. generally 
cited in connection with contempt of superior Courts committed 
out of Court. These are: Mc Dermott v. Judges of British Guiana 
(4); Smith v. Justices of Serra Leone (5) and Rainey v. Justices of 
Sierra Leone (6) These are all cases of such libel in connection 
with some particular acts of the Courtas had a direct tendency 
to interfere with or obstruct the course of justice. 

These are all the cases apart from certain decisions of the 
Indian Courts to which I shall presently refer, which in my opinion 
have got any bearing on the question I am now considering. As 
regards the decisions of the Indian Court I propose only to refer 
toa few. The point now under consideration does not appeat 
to have ever arisen or been considered. The first cass is Ja re 
Abdool and Maitab (7) in which the accused who were Chaprasia 
of the Court attached to & particular Judge had received presenta 
from suitors, etc. Z» the matter of William Tayler (8), decided 
in 1869, the insult which has been offered to the Judge was in 
connection with a trial which had been held by him. So also 
are the facts of the casein Zn the matter of Banks and Fenwick 
(9) which arose out of TZayler’s case (8) just cited. Legal 


` Remembrancer v, Matilal Ghoss (10), was a case of an alleged 


contempt of a Moffussil Criminal Court said to have been commit- 
ted by a publication in connection with a case in that Court. Jn 
Re. Moti Lal Ghose and others (11) the Chief Justice had been 
scandalised by an article which implied that be had constituted 
or was about to constitute a packed Bench to deal with a particular . 
case. Bason v. Skone (12) has no relevancy to the question now 


(1) [1899] A. C. 549. 

2) [1900] 2 Q. B. 36. 
(3) (1927) 44 T. L.R. gor. 
(4) (1868) L. R. a P. 


401. 
(10) (1913) E. L R., 41 Cale 173; 18 C. L. . 42. 
(11) (1917) I. L. R. 45 Calc, 169 ; 2&.C. L. J. 459. 
(12) (1925) 43 C. L. J. 41. 
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under consideration. In Zw Re: Kelkar (1), a learned Judge had 
been cefamed in connection with his trial and decision in a parti- 
cular case. Ia Ja Re: Sattyobode Ram Chandra (2), scandalous 
attacks had been made upon the integrity and impartiality of the 
High Court after it had delivered its judgment in a particular 
case. In Rs Abdul Hasan Jowhar (3), the contempt was of 
an inferior Court and it was a case of public insult to the 
Judge and the dignity of the Court after the termination of a 
case, 

The only decision in which the point Iam at present consider- 
ing has been decided against the view that I am taking is the case 
Jn re Advocate of Allahabad (4). Ihave very carefully read the 
decision of the learned Judgesin that case but with the utmost 
regard for their decision I must say that I am unable to agree in 
the view which they have taken. And I may also be permitted 
to gay that if the extract from the publication as given in the report 
is the only offending passage I should be very reluctant to hold 
that it was any contempt of Court at all. 

If constructive contempt depends as it in my opinion does 
upon an inference of intention to obstruct the course of justice 
or of a tendency to create such obstruction the presence or absence 
of a cause or proceeding, either expected or pending or disposed 
of, in my judgment forms a most important factor to be taken 
into account. It may be argued that what difference does it make 
that no particular cause or proceeding is expected, when daily 
and from day to day hundreds of cases are coming up for disposal 
before the Court and if the litigants lose faith in the indepen- 
dence of the Court free flow of justico in those cases would be 
impeded? My answer is that the obstruction that is required 
must be a reil and not merely an ideal ‘one; and I think I have 
already quoted sufficient authority which established that proposi- 
tion. While I would strongly deprecate any publication which 
may have the tendency to undermine the reputation of the Court 
or lower it'in the estimation of the public for whose benefit it 
exists, I cannot bring myself to hold that contempt of that 
character were ever intended to be dealt with inthe exercise of 
the Court's summiry jurisdiction. I have heard it suggested that 
if such proceelings can be taken in respect of objectionable 


(1) (1908) I. L R. 33 Bom. 240. 
(a) (1922) I. L R. 47 Bom. 76. 
(3) (1928) I. L. R. 48 All. 711. 
(4) [ 1935 ] A. L. J. 125. 
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remarks against the conduct of a Court or of a Judge in connec- 
tion with a case that is over, on what principle should a distinction ` 
be made where objectionable remarks of a general nature are made 
83 have been made inthe present case? In my judgment, there 
is an essential and material difference between the two.classes of 
cases.. In the former class of cases the remarks may have the 
tendency to affsct the administration of justice in other cases to 
follow, or there is the danger of the course of justice being diverted 
or perverted or the risk of justice not being permitted to flow the 
ordinary course,—-elements which must be entirely absent in the 
luterclass of cases, When a case has been decided that may 
not be the end of it, the decision may be subject to appeal or 
revision or some further proceeding, e. g. in the nature of execution 
may follow. When the matter is final, it may give rise to other 
proceedings or may furnish a precedent. Scandalising the Court 
with reference toa decided case may bring the decision itself 
into disrepute by means outside the ordinary course of justice and 
may have the effect of deterring the Court from proceeding on the 
lines on which the Court had proceeded in arriving at the decision. 
By general remarks of the character as in the case before us, the 
Court is not prevented in any way from following its normal 
course. : 

Iam not for the moment directly concerned with the question 


‘whether the Court has any other effective remedy for its protection 


but I may point out Section r94 Cl (a) and Section 108 of the Code 
of Criminal Procedure. Ido not feel pressed by the consideration 
that the Local Government may inany particular case withhold 
the necessary sanction under the former of the two provisions, 
because Iam not prepared to assume that such a lamentable 
situation can ever arise. Ifthe existing law is not sufficient, legis 
lation may with propriety be resorted to. But simply because the 
summary procedure isa more convenient remedy convenient only 
from a point of view of the Court itself I am unable to assent to go 
beyond the well established lines beyond which Courts in England 
have never gone, anicreatea precedent by departing from the 
dictum of the Judicial Committee in the case of AfcLeod v. St. Aubyn, 
(1), which even if it be an obiter is entitled to the highest respect 
from all Indian Courts, Decisions of the Privy Council, though. 
entitled to very great weight everywhere is not binding on King’s 
Bench Division [ See Delen v. White (2) ]. It is undisputed that 


(1) [1899] A. C. 549. 
(2) [1901] 2 K. B. 669 (677). 
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the authority of the Judicial Committee so far as jts effect on Indian i GRUNAT: 

Courts are concerned is far greater than that of any other Court 1935. 

inthe British Isles. And their Lordships inthe case of Mata que 

Prasad v. Nageshar Sahat (1) have observed thus :— ' Tushar Kanti Ghosh 
" Their Lordships think it. desirable to ‘point out that it is not, Tanit Kani dd 

open to the Courts in India to question any principle enunciated Mukerji, 7. 


by this Board, although they havea right of examining the facts of 
any case before them to see whether and how far the principle on 
which stress is laid applies to the facts of the parlicular case”, ` 

I here once again refer to the objectionable passage but only for 
the purpose of concluding the judgment. ‘he passage is a highly 
offensive one. By putting his ideas in the form of a positive 
assertion that the Chief Justice anl the Judges tike á peculiar - 
delight in hobnobbing with the Executive and tken stating the 
result that follows from such hobnobbing he has put up before his 
readers a picture of the Court which is bound to lower the Court 
inthe estimation of the public. This intention is not a matter of 
inference only, for he has expressed that intention in the words 
which immediately follow the passage. Taking the article a3 a 
whole, I am prepared to hold that the object was that the adminis- 
tration of the High Court might imprqve; but by writing the 
passage in question he has not secured that end but the contrary. 
The Court undoubtedly hada glorious past and possess tradition o 
which it may justly boast ; and if in the opinion of the writer or as 
he says of the public that reputation has suffered, remarks such as 
those contained in the-passage in question can in no way improve 
the situation and can only make matters worse. 

So far as the Rule is concerned, Iam of opinion for reasons I 
have already given, that it should be discharged. : 

Costello, J, :—I entirely agree with the views ciprodéed by my 
Lord the Chief Justice. 

Sir Tej Bahadur Sapru in his argument on behalf of the respon- 
dent Tushar Kanti Ghosh made the submission that the article 
which appeared inthe Amrita Bazır Patrika onthe 23rd March 
last, did'not refer to any case pending before this Court or to any 
case decided by this Court either recently or in the past and that 
assuming in any view of the matter that the article in question 
amounts to contempt of Court, itis at the most a technical cor 
tempt and as it does not seek to obstruct the course of justice or 
interfere with any trial, this Court has no jurisdiction whatever to 
take proceedings by way of summary procedure. The proper 

(1) (1925) L. R. za I. A. 598 ; I. L. R. 47 All. 883 ; 43 C. L. J. 566). 
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procedure should be by information under Section 194 of the 
Criminal Procedure Code. 

The first question we have to determine in this matter whether 
the article referred to in the affi Javit of Mr. Collet does amount to a 
contempt of Court and at the outset I think it should be emphasised 
that we act in these matters not to defend the dignity of the Court 
but to safeguard the proper administration of justice and to ensure 
as far as possible- that the confidence of the public in that adminis- 
tration shall not be destroyed or in any way diminished. In that con- 
nection one should bearin mind the weighty words of Wills J. who 
delivered the judgment of the Court inthe case of Kex v. Davies 
(1) when he said that the principle which is the root of and under- 
lies the cases in which persons bave been punished for attacks upon 
Courts will be founi to be not the purpose of protecting either the 
Court as a whole or individual Judges`of the Court from a repeti- 
tion of them, but of protecting the public and especially those who 
either voluntarily or by compulsion are subject to its jurisdiction, 
from tke mischief they will incur ifthe authori'y of the tribunal 
be undermined or impaired. Wills J. cited a part of the undelivered 
judgment of Wilmot C. J. in Rex v. Aimon (2) where he said that 
attacks upon the Judges excites in the minds of people a general 
dissatisfaction with all judicial determinations and whenever men’s 
allegiance to the laws is so fundamentally shaken itis the most 
dangerous obstruction of justice and in my opinion calla out for 
& more rapid and immediate redress than any other obstruction 
whatsoever not for the sake of the judges as private individuals 
but because they are the channels by which the King’s justice is 
conveyed to the people. To be impartial and to be universally 
thought so are both absolutely necessary for giving justice that free 
open and unimpaired current which it has for many ages found all 
over this kingdom. These words of Wilmot C. J. have been quoted 


_ with approval in innumerable cases throughout that one hundred 


and seventy years which have elapsed since they were written and 
despite the doubt asto their applicability to the present instance 
which Sir Tej Bahadur sought to establish, they must be'taken to 
constitute the appropriate criterion and the right canon of inter- 
pretation for use in a matter of the kind now before us Applying 
the principles enunciated above, I can only come to the conclusion 


` that the article is not only a contempt but a contempt of a very 


serious nature in that the first paragraph of the article is directly 


(1) [1906] 1 K, B. ga. 
(2) (1765) Wilmot 213. 
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calculated to instil in the minds of the people a mistrust of and a 
dissatisfaction with the administration of justice in this Presidency. 
It seems clear that the object and intention of the attack was to 
induce the public at large to believe that future cases in this Court 
will be dealt with by judges who are no longer free from outside 
control or influence especially in proceedings to which the Executiva 
in some form or other isa party orin which the Executive is 
interesieJ. A more scandalous and mischievous assertion against 
any Court as such it is difficult to imagine. To call the sort of 
statement published or permitted to be published by the respon- 
dents in this case fair comment ora mere technical contempt is 
to my mind an entire misuse of words and is a contention which 
must be rejected. It isto be observed that the question whether a 
particular publication be libellous or contemptuous and the construz- 
tion of that publication is, as has been said in many instances, a 
question for the Court which deals with the matter, see per Patter- 
son J. in Za re Crawford (1). This brings me to the question of the 
jurisdiction of the Court to punish a contempt of this nature in 
summary proceedings such as the present before the Court itself 
because in the case I have just referred to—Cramford's case (1) 
—it had been objected that the Court could have no general power 
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the course of that case said that in Rex v. Almon (2) there was a very 
learned judgment by Chief Justice Wilmot in which he satisfactorily 
showed that a Court of Record has power to punish by commit- 
ment for contempt or libel published while the Court is not 
sitting. Patterson J. then stated (page 628) “There must be a 
choice as to the mode of proceeding for he (i.e. Wilmot C, J.) 
says that the punishment may be by indictment or by 
commitment for contempt. He treats it throughout as a 
matter for election’. Mr. Justice Patterson theg held that 
the Court had the power?.¢. to commit and stated "that is clear 
law". It has been strenuously argued in the proceedings now 
before us thatas there is no question of contempt in facie curiae 
orin connection with a pending or recently determined cause, 
this Court although admittedly a Court of Record has no power 
to deal summarily with the offandera, There are however many 
authorities for the proposition that it is well within the competency 


of a High Court in India to deal summarily with a contempt- 


consisting of scandalous or scurrilous-comments made in connec- 
tion with a matter already adjudicated upon and in this connection, 


(1) (1849) 13 Q. B. 613 (638). ` Š (2) (1765) WUmot 243. 
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having regard to what has already been said by my Lord the 
Chief Justice, I neelonly mention the case of In re Sattyobode 
Ram Chandra Adabaddi (1) where Marten J. referred with approval 
tothe judgment of Wills, J. (from which I have already quoted) 
and to the. undelivered judgment of Wilmot C. J. Marten, J. also 
referred to several previous cases in the Bombay High Court in 
which a similar point had arisen Iam wholly ata loss to under- 
stand how it can be contended that it would be right to proceed 
by way of summary procedure in a case where a scandalous attack 
had been made upon a Court by 1eason of something which had 
happenelin the past but wrong to proceed inlike manner where 
a scandalous attack is made upon the Court which from its very 
nature must have a disturbing and indeed a pernicious effect upon the 
mind of the public in general concerning the purity and impartiality 
of the adjudication of every succeeding case coming before the 
Court or at any rue regarding the ever constant succession of 
cases in which in some shape or form the executive is a party 
interested, In my opinion to endeivourto proceed by way of 
aninformation in cases of contempt by scanlalising the whole 
Court would be to attempt something which upon a reasonable 
visualisation of its inevitable concommitants and impli:ations would 
appear to be not only patently inconvenient and unseemly but 
also practically impossible. Sir Tej Bahadur based the whole 
fabric of his argument onthe question of jurisdiction upon the 
dictum of Lord Morris in Me, Leod v. St, Aubyn (2) which has 
alrerdy been commented upon by my Lord anlon the strength 
of that ons authority the learned advocate has invited us t» hold 
that the judgment of Wilmot, C, J. has long since ceasej to be 
a correct enunciation of the law. It cannot be doubted and 
indeed itiis beyond question that if the views expressed by Wilmot, 
C. J. hold ggod and apply in this country, then it is clearly com- 
petent for this High Court to proceel by way of summary pro- 
cedure in cases of contempt by scandalising the Court ani s3 
the whole of Sir Tej Bahadur Sapru's argument falls to the ground. 
The learnel advocate found himself bound to admit to the fullest 
extent that the judgment of Wilmot, C. J. has indeed been 
quoted with approval and his doctrine applied ina long series of 
cases "many of which are tabulated at page 3o of Sir John Fox's 
monograph on “Contempt of Court” to which book Sir Tej 
Bahadur referred as lending support to his argument. Itis to be 


G) (1922) I. L. R. 47 Bom. 76. 
(2) [1899] A. C. 549. g 
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noted however that Sir John Fox at page 33 of that book affirms 
that “by a series of decisions and by -citation Wilmots doctrine 
has been part of the law of England though he does raise the 
question whether there is any solid ground for the contention tbat 
it was the law by immemorial usage in the year 1765, Su Tej 
Bahadur was quite unable to place before us even one case in 
which Wilmot's doctrine has been dissented from or even adversely 
commented upon by any Court with the solitary exception of a 
dissenting judgment given by a Irish Judge, Fletcher J. ina case 
which has never been properly reported. As I indicated to Sir 
Tej in the course of bis argument, it seems to me to be asking 
too much of this or any other Court to invite it to reject Wilmot's 
doctrine on the strength of this one dissentient opinion which 
stands alone in the long catenation of decisions agreeing with the 
principles laid down in Afwton’s case (1). That the doctrines 
enunciated by Wilmot and the procedure approved of by him 
are still valid and subsisting in Englani isin my opinion quite 
clear from the judgments in Rex v. Gray (3) ; Rex v. Davies (3) 
(ubi sugra) and Rex v. Editor of the New Statesman (4) to which 
reference has been made by my Lord the Chief Justice, It seems 
to me therefore with all possible respect to Lord Morris that His 
Lordship’s speech in AM Leod v. St Aubyn (5) cannot be taken as 
being a correct enunciation of the law if indeed it was really 
intended to be such. It may well be the noble and learned Lord 
was doing no more than stating as a matter of fact that the pro- 


ceedings by way of summary procedure were obsolete—obsolete - 


possibly for the reason that with the spread of education in 
England and the growth of a widespread healthy public opinion 
anda general respect for the administration of justice, occasions 
for resorting to summary procedure in cases of contempt by 
scandalising the Court had been few and far between, if not wholly 
non existent, It happened that the point now under discussion 
came before the High Court of the Irish Free State in the year 
1928 in the case of the <Atforney General v. Sean T. O’helly (6) 
when a bench consisting of Sullivan P., Meredith and Hanna JJ. 
beld that committals for contempt of Court by scandalising the 
Court itself have not become obsolete and that the dictum to 

(1) (1765) Wil mot 243. 

(3) [1900] a Q. B. 36. 

(3) [1906] 1 K. B. 32. 

(4) (1927) 44 T. L. R. 301, 

G) [1899] A. C. 549. 

(6) [1928] Ir. 308. 
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the contrary in MéLeod v. St Aubyn (1) cannot be accepted as 
accurate having regard to the subsequent decisions in ex v. 
Gray (a) (Sugra) and Rex v. Editor of the New Statesman (3) 
(Sugra). In O’Xelly’s case (4) a preliminary objection had been 
raised that the Court had no jurisdiction to entertain the applica- 
tion made by the Attorney General that an order of attachment 
should issue against the Editor of “The Nation” newspaper. 
Sullivan P. in his judgment seid that in order to appreciate the 
argument that was addressed to the Court on this preliminary point 
and to rule upon it, it was necessary to consider in the first place 


the origin and nature of the power to commit and then he stated 
‘that "the opinion of Wilmot in Rex v. 4/mon (5) is regarded as 


authoritative on this question.” It is referred to by Falles C. B. 
in Attorney General v. Kissane (6) and I quote the judgment of 
the Chief Baron from the report of that case at page 27:—the 
judgment of the Chief Baron set forth in full the opinion of 
Wilmot, C. J. and then Sullivan P. quoted in extenso the judg- 
ment of Lord Blackburn in SAigmorti's case (7) and proceeded 
thus-: 

"The power so defined has been exercised when the occasion 
required by the Courts in England and Ireland not only (1) where 
some contempt has been committed in the face of the Court or 
(2) where comments calculated to interfere with the course of 
justice have been made on cases pending in the Courts but (3) 


"where scandalous matter of the Court itself has been published. 


'This proposition was not disputed as regards tbe first and second 
classes of contempt I have mentioned but the opinion of the 
Privy Council in Mc Leod v. St Aubyn (1) was relied on as showing 
that committals for contempt of Court by scandalising the Court 
itself have become obsolete. In view of the subsequent decisions 
in England in X, v. Gray (a) and R. v. Æditor of the New States- 
man (3) I cannot accept the dictum in AféZeod's case (1) as 
accurate, In each of these cases the English Courts recognised 
and exercised the jurisdiction to punish on summary process the 


-editor of a newspaper for contempt of Court in publishing 


scandalous matter of a Judge with reference to his conduct in 
judicial proceedings.” 


(1) [1899] A. C. 549. (2) [1900] 2 Q. B. 36. 
(3) (1927) 44 T. L. Re gor. (4) [1928] Ir. 328. 
(5) (1765) Wilmot 243. 

(6) (1893) ga-L. R. Ir. 220. 

(7) (1873) L. R. 9 Q. B. 250. (232). ` 
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Hanna, J. in his judgment (at page 330) touching the question 
of whether the procedure by attachment was one within the coinpe- 
tence ofthe Court expressed the opinion that it was and that it 
was not obsolete or in any way confined and said that he could 
not accept the argument that where the contempt was in facie 
curiæ the cases were always dealt with either by the Judge hint 
selfor by the Court nor the view that contested cases of conse- 
quential or constructive contempt that is these other than those 
committed ex jane curie were alwiys dealt with before a jury by 
indictment. The learned Judge then said:' "The position of 
this power of attachment is made clear by the judgments in 
Kissanés case (1). Each of the three procedures was open for 
contempt of Court . The cases show that for many years before 
the hearing of Me Leod v. St. Aubyn (2) the practice of proceeding 
by attachment had not been used, so much so that Lord Morris 
stated in that case that it had become obsolete. However this 
may be it is clear that it has been frequently resorted to both 
in England and Ireland in the succeeding years during which the 
Press has attained such a widespread influence, so that, though it 
may have been at one time dormant it had at the date of tbe 
constitution become a living procedure, with all its ancient 
powers, The latest case is but a few weeks ago. X. v. Zhe Editor of 
the New Statesmen (3) reported in the current Times Law Reports”. 

Meredith, J. although differing from the other members of 
the Court on the merits of the particular case agreed with the 
President and Hanna J. on the question of the extent of the juris 
diction of the Court. 

In my opinion it cannot be gainsaid that the Courts of record 
have an inherent-power of punishing and ina summary way any 
act done or writing published calculated to bring the Court ora 
judge of the Court into contempt or to lower its authority (ie. the 
class of contempt characterised by Lort Hardwicke in Zw rs Read 
and Huggonson (4) as scandalising a Court ora Judge) that is part 
of the common law of England and was so at the time when that 
law was introduced into India in the eighteenth century, and 
thenceforward administered by the Courts in this country. Thus 
it comes about that the High Courts in India have inherited 
or acquired by Charter a similar power. It is however the 


(1) [1893] 32 L, R. Ir. 220. 
(2) [1899] A. C. 549. 

(3) (1927) 44 T. L. R. 301. 
(4) (1742) 2 atk. 469 (471.) 
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fact that there does not appear to be any precedent exactly 
on all fours with the present proceedings with the exception 
of a case to which I shall refer in a moment but 
there are as appears from the judgment just delivered by my 
Lord the Chief Justice and as already indicated by me a 
number of decisions sufficiently close and analoguous to the 
present case to-warrant the assumption that the powers of this . 
Court are wide enough to enable it to deal with the respondents. 
herein in a summary way. In my opinipn this is essentially an 
exainple of a case where it is desirable that act ion should be taken 
swiftly and summarily owing to the obstruction to the administra- 
tion of justice created by the precise nature of the allegations 
contained inthe Article complained of and its mischievous effect 
in the minds of public and in particular of all litigants and accused 
persons, Neither Sir Tej Bahadur Sapm nor Mr, S.N. Banerjee 
was able to place before us a single example of contempt of 
Court having been dealt with by way of information or by other 
method than d7soi mass but on the other hand there is the cass of 
In re an advocate of Allahabad (1) (which furnishes the exception 
mentioned above) where it was definitely held by the Allahabad 
High Court that the jurisdiction of the Court to punish for com 
tempt is not confined to cases where the aspersion which is alleged 
to amount to contempt is a reflection upon a particular Judge ora 
particular Bench in connection with the conduct of a particular case, 
but extends to cases wherea general aspersion is made upon the 
character and capacity of the Court or a judge independently of 
any case. The cases of Za re Abdul Hasan Jowhar (a) and Rex v. 
Gray (3) were relied upon. It happened that Sir Tej Bahadur 
Sapru appeared also in the Allahabad case as Advocate for the 
respondent and he appears to have then put forward the same kind, 
of argument as that which he has advanced in the present proceed- 
ings before us, an argument largely founded on the dictum of Lord 
Morris's. With regard to this the Allahabad Bench sajd as 
follows :— i 

“Once it is conceded that to scandalise the Court is a contempt 
then any publication which scandalises the Court and lowers its 
prestige is clearly & contempt, even though there is no record that 
wimilar publications have been held by the Courts in the past to 
constitute contempt, As we bave already observed, general asper- 

(1) [1935] A. L. J. 125. 

(2) (1928) I. L. R. 48 All. 711. 

(3) [1500] a Q. B. 36. 
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sions upon the character andthe capacity of the Court must be 
comparatively rire andthe absencd of any report of such cases, 
in our view affords no support for the contention of learned counsel 
for the opposite parties. 

“Learned counsel further contended that the remedy where a Court 
and not a particular judge has been defamed should not be by way 
of proceedings for contempt of Court but by criminal proceedings 
at the instance of the Govetnment Advocate under the provisions 
of Section 194 of the Criminal Procedure Code, We are unable to 
agree with this contention, The fact that proceedings may be 
directed against a person who bas defamed the Courts generally is 
no reason for holding that he may not be proceeded against for 
contempt of Court. Criminal proceedings ns well as contempt pro- 
ceedings lie against a person who has committed contempt of 
Court by indulging in illegitimate criticism of the conduct ofa 
particular judge, and we see no reason in principle for bolding that 
where a Court generally has been defamed proceedings for con- 
tempt of Court do not also lie against the delinquent. We would 
further observe in this connection that proceedings under Sec- 
tion 194 of the Criminal Procedure Code are initiated by the repre- 
sentative of Government with the previous sanction of the Governor- 
General in Council or the Local Government, It is for the Govern 
ment to decide whether such proceedings be instituted or not. If 
the contention of learned counsel for the opposite parties is sound 
then the High Court would be powerless to protect itself in a case 
where the grossest allegations against the Courts had been made 
but where the Government refusel it might well be for purely 
political considerations, to sanction a prosecution. We are clearly 
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of the opinion that the inherent power of the court to punish for . 


contempt ef Court is à power which is essential in the interest of 
the administration of justice and that that power is not restricted in 
&ny degree by the provisions in the Criminal Procedure Code rela- 
ting to proceedings which may be instituted with the sanction of the 
Government where the Courts or His Majesty's Judges have been 
defamed. E 

* In our opinion the law upon this matter is notin doubt. It 
has been clearly enunciated ina number of decisions to many of 
which we were referred by learned counsel for the opposite parties 
and by the learned Government Advocate. 


' We are therefore clearly of the opinion that neither on general 
principle nor ina recorded decision is there any support for the con- 
tention of thelearnel counsel forths opposite parties that the 
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Court is not empowered to punish for contempt where the alleged 
contempt consists of a general defamation or aspersion of the Court 
and not of a particular judge in regard to his conduct of a particular 
case, Leamed counsel has been unable to cite one single rele- 
vent authority in support of his argument, nor has he been able 
to suggest any cogent reason for differentiating between the 
cases of a defamation of a particular judge ora particular Bench 
and the defamation of the Court generally. The distinction which 
he has attempted to draw is in our jadgment clearly illogical and 
unsound". 

I respectfully agree with that statement and adopt it as repre- 
senting a correct view of the law. The objection taken to the juris- 
diction of this Court in the present proceedings has therefore 
no substance in it andin my opinion must be rejected. With 
regard to the merits of the case I would respectfully adopt 
the language used by Sir Norman McLeod C. J. in Emgeror v, Bal 
Krishna Govind (1), and to say that the article publisted on March 
23rd was calculated to excite in the minds of the people not only the 
impression that persons would not get a fair trial at the hands of 
a Court alleged to be under the influence of the executive authori- 
ties but also a general dissatisfaction with judicial determinations 
s0 that the danger was created that the people's allegiance to the 
laws might be fundamentally shaken and a most painful and 
dangerous obstruction to the administration of justice erected. The 
administration of justice within this Presidercy has been entrusted 
to us and we have the power in execution of the trust imposed upon 
us to provide that such dangers, when they arise shall be removei 
and in exercising these powers we seek not so much to prptect 


. ourselves as to protect the people from the evil which will result if 


their faith in the authority and justice of our tribunals be impaired. 

The respondents in tbiscase bave made no real attempt to 
excuse or palliate their conduct. They have simply maid in effect 
“This article is fair comment and we have done no wrong.” In 
such circumstances I think we must inflict upon them some 
punishment which will bring home to their minds the fact that in 
our judgment they are entirely wrong and also the realisation that 
their action in publishing the Article was in the highest degree 
improper and deplorable. 

Lort-Williams, J.:. There can be no reasonable doubf that 
the publication of the words cómplained of amounts to a criminal 
contempt of this Court. To say that "at the s day the 


(1) (1921) I L. R, 45 Bom. 592 (621). 
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Chief Justice and the Judges find a peculiar delight in hobnob- 
bing with tbe executive, with the result that the judiciary is robbed 
of its independence which at one time attracted the admiration 
of the- whole country” means, and can only mean that, fur the 
reasons given, the Judges of this Court are no longer indepen- 
dent or impartial. No one can deny that it is of the utmost 
importance to the administration of justice that public confidence 
in the impartiality of the Judges should not be impaired, and 
nothing is more calculated to- destroy their authority than a state- 
ment that they aren? longer independent. It strikes at tbe very 
root of justice, i í 

As was said by Lord Russell of Killowen, C. J. in Regina v. 
.Gray (1), at page 4o any writing published which is calculated 
to bring the judges into contempt or to lower their authority is 
a contempt of Court, This is a class of contempt which was 
characterised by Lord Hardwicke, L. C. in the case of is re. Read 
asd Huggonson (2) asthat of scandalising a Court ora Judge. 
The principle cannot be better stated than in the words of the 
opinions of Chief Justice Wilmot, a convenient reference to 
which is to be found in the report of the argument of the Attorney 
General in Rex v. Editor of the New Statesman (3) at page 502 
and is as follows :— er: 

“The arraignment of the justice of the Judges is arraigning the 
King’s justice: it is an impeachment of his wisdom and goodness 
in the choice of his Judges and excites in the minds of the people 
a general dissatisfaction with all judicial determinations and indis- 
poses their minds to obey them: and whenever men’s allegiance 
to the laws is 80 fundamentally shaken, it is the most fatal and most 
dangerous obstruction of justice, and in my opinion calls out for 
amore rapid and immediate redress than any other obstruction 
whatsoever ; not forthe sake of the Judges as private individuals 
but because they are tke chanrels by which the King’s justice is 
conveyed to the people. .To be impartial and to be universally 
thought so, are both absolutely necessary fcr the giving justice 
that free, open and uninterrupted current, .which it bas for 
many ages, found all over this kingdom, and which so 
eminently distinguishes and exalts it abcve all nations upon the 
earth”, : 

The learned and distinguished Advocate who has appeared 

(1) [1900] a Q. B. 36. 


(a) (1742) 2 Atk, 469. 
(3) (1937) 44 T. L. R. 301 (502). 
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on behalf of the first accused has relied very strongly upon the l 
statement of Lord Morris in the case of AfcLeod v. St. Aubyn (1), 
that though the publication of tcandalous matter of the Ccurt 
itself was undoubtejly contempt, committals for such.ccntem[ts 
had become obsolete in England, where Courts are satisfied to 
leave to public opinion attacks or comments Cerog:tory or 
scandalous to them. But that it must be considered that in small 
colonies consisting principally of coloured populations, the enfor- 
cement in proper cares of committal for contempt of Court 
for attacks on the Court may be absolutely necessary to preterve 
in such a community the dignity of and respect for the Court. 


Obviously the statement that committals for such contempts had 
become obsolete was not intended to be a statement of the- law. 
The learned Lord had correctly stated the law in the immediately 
preceding sentence of his judgment. Tke statement had regard 
only to the question of expediency. It waa limited to England and 
qualified by reference to the stale of public opinion in that country. 
The question of expediency cannot be made to depend upon the 
size of the community or the colour of the population, but upon 
public-atandards. f 

If the statement of the learned Lord was intended to be a state- 
ment of the law, it went too far. That is made evident by the 
decisions in Regina v. Gray (2) in the following year and in the case - 
of Rex v. Editor of the New Statesman (2) The learned Advocate 
felt the difficulty raised by these decisions, and sought to show that 
they were instances of the other and more common class of con- 
tempt, arising from comments upon cases pending in the Courts 
wherein a summary remedy was necessary in order to prevent 
interference with the due course of justice in the trial of those 
particular cases. i 

But neither of those decisions wasin respect of any pending 
case, and to seek to extend that class of contempt so as to cover 
comments arising out of cases already disposed of would be to travel 
outside the ambit of the principle upon which that jurisdiction is 
said to be founded. 

An attack upon a Judge who has already disposed of a case, 
cannot be said to be an interference with the due course of justice 
in that particular case, But such an attack is calculated to impair 
his authority when trying cases of a similar class, or his authority 
generally ; moreover, in Kegina v. Gray (a) the criticism of the 


(1) [1899] A. C. 549 (561), (a) [1900] 2 Q. B. 36. 
(3) (1927) 44 T. L. R. gor. 
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Judge was not.even in respect of the case or the facts of the cese 
which had been tried, butin respect of advice which the Judge 
had given to representatives of the press about the way in which 
they ought to frame their reports That advice had no more 
to do with the trial of the case than if the Judge had chosen to 
advise women-to leave the Court, or to complain to those respon- 
sible for the Court building that the acoustics were so bad that 
he could not hear the witnesses, That case therefore was not 
one of the class mentioned by the learned Advocate in which 
the criticism of the Judge relates to his conduct of the trial, 

Similarly in Rex v. Editor of the New Statesman (1) Lord 
Hewart observed at page 302 of the report to which I have referred, 
that the meaning of the words complained of was, that a person 
who held certain views could not hope for a fair hearing in a Court 
presided over by the learned Judge—not merely that he had 
acted unfairly, in that particular trial. In neither of those cases 
could it be urged that summary proceedings were necessary be- 
cause the criticism complained of was calculated to interfere with 
or obstruct the due course of justice in that paritcular case. Yet 
in both cases summary proceedings w were held to be the appropriate 
remedy, 

In each of those cases the criticiam was calculated to impair 
the authority of the Judge generally, and to destroy public con- 
fidence in bis impartiality and integrity as a Judge. Surely it 
cannot be argued that it'is a different kind of offence, or a more 
serious. offence to impair the authority of a single Judge than 
to scandaliss the whole Bench of Judges of which he is a 
member, 

Nothing cau be more serious than to publish: statements cak 
culated to diminish or destroy public confidence in Courts of 
justice, and no offence calls’ for. or deserves more swift or 
more. summary punishment. The reason why such proceedings 
are rare now-i-days in England is that public opinion. ‘and 
more especially standards of public decency and good conduct 
in that country for many years past have been such as to render 
the exercise of this jurisdiction unnecessary. The experience 
of Courts and Judges in India, especially in recent years, lias not 
been such as to encourage them to allow thjs jurisdiction to 
become obsolete. I argee'in finding both the accused guilty of 
contempt. - z 

- This is not the first time that the second accused Terit Kanti 


(1) (1927) 44 T. L. R. 201, 
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Biswas -has been charged with this offence, and in the present 
instance the offences of both the accused have been gravely. 
aggravated by the omission of any expressions of apology or regret 
from their affidavits and their unprecedented and unpardonable 
effrontery in making therein further charges of bias, partiality 
and unfairness against the Judges to whom has fallen the duty of 
hearing them in their defence. 


- Far more serious however is the fact that their learned Advo- 
cates ttated that they had received from the accused definite and 
‘specific instructions not to offer to the Court either apology or 
regret, even in the event of their being found guilty of contempt. 
In my opinion such an attitude of open and deliberate defiance 
of the law as interpreted and decided by His Majesty’s Judges, 
on the part of the Editor and Printer of a responsible newspaper, 
calls for such sharp and summary punishment of the offenders 
as will be a warning and deterrent to them, and to others similarly 
inclined towards such criminal practices, and such as will bea 
sufficient vindication of the integrity and independence of this 
Court: 


Jack. J.: In this case the only two points raised in defence in 
which there appears to be any substance are, (1) that the objec“ 
tionable passage in the newspaper article merely criticizes the 
High Court in its administrative capacity, and not in its judicial 
capacity, and therefore cannot be said to constitute contempt of 
Court since it does not in any way reflect on the judicial indepen- 
dence of the Court. 

"This construction never occurred to me until suggested by the 
learned advocates appearing for the accused. A certain colour 
is however lentto it by the reference to administration at the 
commencement of the passage complained of, which runs as 
follows : 


"We ate glad to find that in the’ Bengal Legislative Council 
yesterday there was a discussion about the administration of the 
High Court. Every word of Mr. N. K., Basu was true", Then 
comes the statement that "the Chief Justice and the Judges find 
a peculiar delight in hobnobbing with the Executive with the 
resultthat the judiciary is robbed of its independence which at 
one time atiracted the admiration of the whole country". It would 
be far fetcLed to construe this as merely referring to the adminis- 
-trative work of the Court, as distinct from its judicial work. No 
one reading it would so limit its application especially in view of 
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the concluding statement, for it is difficult to -suppese that the CamnaLy 
administration of the Court (about which the public can have 1935. 


little knowledge), can have formerly attracted the admiration of Re; 
the whole country, The uss of .the word judiciary also seems to Tushar Kanti Ghosh’ 
imply reference to the Court. in its. judicial capacity. Had the Tarit Kaat Gram: 
administ ration. only been referred to -surely the reference would . Fark Fn 
have been clearly to the lack of independence inthe administra- 
tion of the Court, not in the judiciary generally. There can 
therefore be n» doubt whatever that the writer- means what he 
says i.e, that the High Court judiciary has lost its independence 
through .hobnobbing' with the Executive. Had it not been so 
surely the editor would have apologized: in-the terms that he was 
sorry that he had expressed himself in such language that this 
construction could be put upon it, but no such apology has ever 
been made, 
The only other point of any substance in the" argument that 
has been addressed to usis that this is a case in which the Court 
should not. have excercised the - summary jurisdiction which it 
admittedly possesses as a Court of Record. .The promulgation 
ina newspaper with a large circulation of such a statement is 
undoubtedly a contempt of Court ofthe very worst kind, for its 
publication obviously would tend to cause the public to lose 
‘their respe:t and regard for the law so administered, and as stated 
by Wilmot C. J. “to be impartial and to be universally thought so 
are both. absolutely necessary for the giving justice that. free, open 
and uninterrupted current: which it has for many ages found all z 
over the Kingdom”, and again “the arraignment of the justice 
of the King’s Judges éxcites in the minds of the people a general 
dissatisfaction with all jadicial determination and indisposes their 
minds to obey them." He maintains that “the real offence -is the 
wrong done to the public by weakening the authority and influence 
of a tribunal which -exists for their good alone". :He adds that 
such conduct is pre-emipenty a proper subject of summary 
jurisdiction. The same view, is expressed by Sir Norman Mcleod 
in the case of Æmperor v. Balkrishna Gobind (1). Mr. Justice 
Wilmovs undelivered judgment in A. v. A/mon (2) has been 
received with approval in “many subsequent cases inspite of 
Master- J.C Foxs opinion in 24 Law Quarterly Review 184, 
366 and the criticism of Fletcher J. in the Irish case of. Zaaffe v. E 
Downes (3) in Hutchell’s Report. 7 





(1) (1901) I. L. R. 46 Bom. $92 (631). - u (1765) Wilmot 243. 
(3) (1813) 3 Moo."P. C. 56a. i MER 
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Such a sweeping attack onthe whole administration of justice by 
the Court is very different from that fair and reasonable criticism 
which is always- allowable except in connection with a pending case. 
It is also very different from a cate of ccnstructive contempt and a 
distussion of such cases is quite irrelevent. US : 

There is, no doubt, abundant authority for the view that cor- 
tempt proceedings, involving as they do an exceptional interference 
with the liberty of the subject by an exceptional method, should only 
be used in cases where:the &dministration of justice would be 
hampered by the delay involved in proceeding in the ordinary 
course of law. In this connection the cates of McLeod v. St, Aubyn 
(1); AK. v. Davies (2) and Skipworth’s case (3) and other cases 
have been referred to, and it has been argued that the summary 
procedure can only be used when the contempt has reference to’ 
the proceedings in a particular case. Almost all cases of contempt 
has reference to a particular case, so that itis not surprising that 
the only case cited in which the summary procedure has been 
adopted, though the contempt is not connected with a particular 
case is the: case of Ja,re:-Advocats of Allahabad (4). There are 
however & number of cases in which the summary procedure has. 
been adopted although the cases with which the contempt was 
connected had been disposed of before the contempt was committed, 
for example the case of Regina v. Gray (5), and in this country 
Hadi Husain v. Nasiruddin Haider (6) and Satyabodya Ram 
Chandra Ababaddi (7). In such circumstances the danger -of 
justice being hampered by the delay involved in the ordinary pro- 


cedure is ih no way dependent on the fact that the aaa in > 


question was connected with a particular case. 

In the present case the-contempt complained of would tend to 
hamper the administration of justice in every case’ in- which the 
executive were specially interested by diminishing the confidence of 
the parties in the independence of the judiciary e.g. in cames of 
a political character. The only alternative procedure in this country 
is that under Section 194 Criminal Procedure Code. This proce- 


. dure has not, I think, been employed in any High Court in cases of 


this kind cf contempt of the High Court. It t depends upon the 


(1) [1896] A. C: 549. 

(2) [1906] 1 K. B. 32. 

(3) (1873) 9 Q. B. 230. 

(4) (1934) [1935] All. L. J. tas. 

(5) [1500] a Q B. 36. 

(6) (1926) I. L. R. 24 AlL L. J. 849. 
(7) (1922) T. L. R. 47 Bom. 75. 
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oùs sanction of the Governor-General in Council or the Local 7198S, R 

Government-and would tlíéfefore. place the. maintenance of regard Re: 


for the Court entirely in the hands of the Executive, moreover in Tart Kati Blew 
-the words of Wills J. in Rex va Davies (1) is “ -too dilatory and too —'.. 
` incbnvonisnt to afford "iny satisfactory .remedy ". There would be ^ ' Fash, ach, F, : 
much to be said for the-procedafe under Section 194-Criminal Pro- ^ 
cedure Code in a-case in, which there could be"any doubt as.to the 
meaning of’ the: words uséd, and which had therefore bette? be left 
to the decision of a jury, but were, agin this cass; there is no 
ambiguity. i in the words used, -the facts are not disputed, atid the- 
accused are thoroughly. able and willing to defend themselves in , 
summary procedure, there seems to be-no reason-why. the Court . 
should not adopt it, I think therefore that the Court -Was entitled 
in this case to take summary proceedings against the opposite parties » Re 
and agree in finding that they are guilty of the contempt charged, 5 
and liable tó be dealt with severely inasmuch as they" have not 
-attempted even a conditional apology for the lopagewed. 


The following order was "ther pased:i— — ^ 


Derbyshire, C. J.:—Tushar Kanti Ghose, jou have been x 
'adjudged by this Court to be guilty of contempt of 'Court by * 
reason of the article that has been complained of. Thatartidls — + ^ 
was capablo of great public mischief. You, Tushar Kanti Ghose; -, 
are responsible in law for the publication of that article and you E : 
"have, in fact, accepted responsibility for it in your affidavit.” You : 
have.siid that you were pot there when it was written and that it 
was inserted in your absence but that you take responsibility for it; « 

m in this Court-.you have attempted, as far as you could, to justify 

- Your duty, if absent from the newspaper office, is to give such- " 3 
nm or particular instructions that articles.of this nature which | 
; could be contempt of Court shoull not be published. Apparently ` 
no Buch instructions could haye been given-and you accepted the. ' 
responsibility for and approve of the article, The judges of this - 
Court know their duty, they are doing their duty and they will do 
their duty, regardless of the consequences without fear or favour. 
No apology or regret has come from you and that leaves us only, 
One coürse and that isto send you to imprisonment. The sentence ^ >- 
> and order of this Court is that you be detained in simple impritom `.. 

ment for a period of three months. : 


— 
=> 


5 
Tarit Kanti Biswas, you are the Printer and Publisher of this news- 


Care 


(1) C1906] 1 K. B. 32(41). > 
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Oan. 2 “paper. ‘and you have 1 a * respobsibjlity Bot to publish such articles. 
199500 "You have mnde a plea" of lack of knowledge of English. That i is no 
Rer .fxcuse if you cannot 3perform ['the;dulies of yánr office,’ you ought 


Pieri gt Sog not to hold’ that, office." As long as you hold. that office" you ‘must * 
‘according to-law^ perform. thé: duties of that“ Office." In abf cass it à 
Derbyshire, c x “is obvious” that ‘the duties of your office were not ‘perforined - ‘orthat” a 
^ "article Would nôt have-been published: You were before this Codrt 


* : OA 1917 ina case in which:you , dnd others were "Charged "with con- 
33 tenipt 6f Court by publishing an article upon-the then’ Chiàf justice - 
Cr réflectihg on the impartiality > of. hig. “Conduct ` Gr’ -administration of ~ 


“= fustlée in this Court. You were ci That occasion subject ito a fine. > 
** That ought to have put-you ‘on your guard and taught you a lesson , 

5 for ‘subsequent events, - Apparently it/did pot. -You adopt. Ahejsame 

- altitude as the Editor- and you make the same plea. ‘In yor case 

+  néitliet apology -nor excise ‘has been offered for your “conduct and’ n? 

NM Y ' thé Court has only ons course which it can take'in your case and w“ 
thit'is to: snd you to o imprisonment.- The order: of this.Court i is that è 
you be detaitied in Mops diu fora dd of one calendar 


: month.” 
ae "Musis. EF C. Chitnder % Co. Solicitors for the: Editor," 
C z pane Kanti Ghasb.: v- te Uo xS 
"S — £* X Mr AC. Chunder :. .- Solicitor for the Publisher,- "Tgrit Kanti 
^ Site ur s ; 
PA : . Jo | * . NS 
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Vor, Lxt.] nian GouRL — - E MTS. 
CIVIL: REVISION. TEET 
zat y n i , 
» Ll Mr, Justice D: N. Hitter and Mr. Tusti Ai 
E ae .EMZUNNESSA-- ts nt a. 
m uL m | 200 68m C 
a . f. 3 - m "— 
i m 1935. 


GHOLAM RABBANI alias LAL: MIA AND » ormuns.* 


Representativ ait Suik. concerning a public EE appellant. not x eie 
willing fe prosecute the appeal —Anmother member af Mahomedan commu- - ` 
nity, if ‘can be added as party —Fresh. sanction of the Collector in such _ - 
cases, if necessary —Civil udo Code (Ack V of 1998), Section 93 and 
O. r. rule 10 clause 2. 

Whon the^ original appellant was not willing, to EN the DS -e ix 
- arising out of a sult concerning .a public. trust under ~Sectlon 92 of the | ` ` 
« “Civil Procedore Codá instituted after obtaining proper sanction of the Collector, : 

it was open to ahother msmbsr of the. Mahomedan community interested in the 

trust to be added as an appellant and prosecute the appeal without fresh 

sanction. 1- A 
Fonniatka Kethoet Parameswaran Voss v. Moothedath "Mallisseie Math 

Narayanan Nawbdodri (1) relled on. 

Raja Amand Rao v. Ramdas Duduram (25; Gabi Das v. Lal Das (9); 

C. E. Deoply v. M. E. Meolla (4) referred to, ^ d ; 
Ckhabile Ram v. Durga Prasad (5) dissented from. M Do 
- An appeal is a continuation of the sult, 


Mr. Nripendra Chandra Dai with Afr. Bhujniri 1 Nath Rop - 
; Chowdhury for the Petitioner. 

Mr. Faslul Huq | with Messrs. 3i uie dir and Abul Hossein 
for the: Oppotite Party. i pte 

The judgment of the Court was as follows: avs i 

D. N, Mitter J.:—This Rule raises a-question of some impor-  -'' : 
tance. It appears that one Daraga Amiruddina rich: merchant - 4rth 18. 
and zemindar of Dacca built ‘a mosque, which is’ popularly known m 
as Badamfoh mosque situate at z Akmal Khan Road, Dacca and 
dedicated the property attached thereto for its upkeep and 
maintenance and acted as the Mutwalli thereof fill his death. 


^ *Civil Rule No. 167 F of 1935. . 
(1) (1916) I. L. R. 40 Mad. rio. ^ 
(2) (1920) L. R. 48 1. A. 12; ás C. W. N. 794. : 
(3) (1918) 47 L.C. 983. I ` 
(4) (1927). L. R. 5 Ran. 265. = ` 
(G) (915) L L. R. 37 All. 296. -- - us A, desea riens 


THE CALCUTTA LAW JOURNAL, [Von LXI. 


After the death of the said Mutwalli one Nurunnessi Bibi became 
a Mutwalli of the said wakf properties and the mosque; and 
while so acting she executed a Towliatnama onthe 16th Poush, 
1330, B.S. by which she appointed the opposite party No. 3 
Dewan Abul Khair Ahmed Ali the Mutwall. By this Towliat- 
nama certain rules of succession to the Towliat were laid down 
and by virtue of these rules opposite party No. 3 became the. 
Mutwalli after the death of Nurunnessa Bibi which happened in 
1332 B. S. Itis alleged that opposite party No. 3 after assuming 
the managemenf of the office of Mutwalli misappropriated the 
income of the wakf properties and ultimately leased out the wakf 
properties for 15 yéars to opposite party No. 4. Opposite parties 
Nos. 1 and a having obtained sanction from the Local Government 
instituted suit No. 36 of 1932 in the Court of the District Judge 
under section 92 of the Code of Civil l'rocecure, and the learned 
District Judge by his order dated the 25th February, 1933, removed 
opposite party No. 3, from the office of the Mutwalli and appointed 
in his place opposite party No. 5, namely Moulvi Asad Bukht, 
who is a stranger to the family of the wakif and also to the family 
of the last deceased Mutwali, as a Mutwali, Against this decision 
an appeal has been brought and it is contended. that without 
calling for nominations from the public, the learned District Judge 
should nòt have appointed opposite party No. 5 who is a stranger 
to the family of wa&if and also to the family of the deceased 
Mutwalli Nurunnessa Bibi as the Mutwallito the mosque. It is 
also complained that the learned Judge was wrong in absolving 
opposite party No. 3, from the liability to render proper accounts, 
This appeal, it may be mentioned, was brought by two relatora 
Golam Rabbani afas Lal Mia and another who had obtained 
sanction of the Collector of the district in ‘accordance with the 
provisions of section 92 read with section 93 of the Code of Civil 
Procedure, The appeal was filed by these two relators and a 
requisition was made fromthe offide for payment of the costs 


“necessary for the carrying out of the appeal. ` The original relator 


defaulted and it is stated in this petition by the petitioner Faizun- 
nessa, wife of Moulvi Abdul Khaleque of-17 Syed Hasan Ali Lane,” 
Dacca, that she isa Pardanashin lady and ‘as there was no pub- 
lication of the call for nomination from the public for the appoint- 
ment of the new Mutwalli to the mosque she had no opportunity . 
to put forward her claim and her claim was not considered by the 
District Judge with the result that she has been deprived of a 
right to which she is entitled under the Towliatnama to which 
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reference has already been made. She accordingly moved an 
application to this Court for being added as a party appellant 
onthe ground that she is vitally interested in the result of the 
appeal but her application was summarily rejected on the. goth 
January, 1934, as the appeal was then being prosecuted diligently 
by opposite parties Nos. rand 2. Itis alleged in paragraph No, 
9 of the petition that the petitioner has-now .come to learn that 
the said opposite parties Nos r anda have entered into a secret 
arrangement with the present Mutwalli opposite party No. 5 and 
are not willing to prosecute the appeal any further. With tbat 
object in view although time has been granted to them for pay- 
ment of paperbook costs they have defaulted in the payment of 
the same; In paragraph No. ro of the petition it is stated that 
if the appeal to this Court be dismissed for non-prosecution on 
account of the secret arrangement between opposite party No. 5 
onthe one hand and opposite parties Nos. r and a on the other 
the interest of the petitioner will be seriously affected and her 
legitimate claim will be lost on account of the collusion between, 
the opposite parties Nos, r and 2 on the one hand and No. 5 on 
the other, and this will.cause an irreparable lcssto the petitioner. 
She has accordingly prayed in this Rule that if the original 
appellants. do not wish to prosecute the appeal and allow 
. the appeal to be dismissed for default for nonpayment of paper- 
book costs the present petitioner may be allowed to be added 
as a.party appellant on the record, so.that she.may proceed with 
the appeal, 

A Rule was issued in terms of the petition, Mr. Faslul Hug has 
appeared to show cause and he contends that this petition is not 
maintainable unless the petitionsr obtain the sanction of the Collec- 
tor of the district ; and he has relied on a decision of the Allahabad 
High Court in the case of Chhabile Ram v.' Durga Prasad (1). 
This decision no doubt supports the contention of the learned 
advocate for the opposite party. On the other hand the High Court 
of Madras has held that the suit brought under section 92 of the 
Civil Procedure Code being representative suit no question of 
` abatement can arise ifone of tha relators die during the pendency 
of the appeal and the Court has power under order r, rule 10, 
clause (2) of the Cods to add other persona interested i in the trust 
as parties because they had become parties to the representative 
suit by the very fact of its having been instituted on behalf of all 
persons interested in the trust and not because they are the legal 

(1) (1915) L. L. R. 37 All. 296. i 


411 


1935. 
uA 
Falzuonessa 
Ve 
Gholam Rabbani, 
D. N. Mitter, J. 


412 

Cm, 
1935. 
ae 


Falzunnesa” 


"ij 
Gholam Rabbani. 
D. N. Hitter, Y. 


THE CALCUTIA LAW JOURNAL. [Von LXI. 


representatives of the deceased party. In such cases" the consent of 
the Advocate General to each fresh addition of a party is not 
necessary. See the case of JPonmiatha Kethoot Parameswaran 
Munpes v. Moothedath MaUisseir Illath Narayanan Namboodri (1). 
In this connection with regard to abatement on the death of a party 
reference may be made to the decision of their Lordships of the 
Judicial Committee of the Privy Council in the case of Raja Anand 
Rao y. Ramdas Duduram (2). Their Lordships deal with the 
question thus; “There was also a point that the person who 
originally raised the suit and got the sanction having died the suit 


“could not go on, but there does not seem any force in that point 


either, it being a suit which is not prosecuted by individuals for 
their own interests but as representatives of the general -public, ” 
It seems to us that the petitioner being a member of the Maho- 
medan community was interested in the trust and as such the suit 
having: been properly laid and the necessary sánction of the 
Collector of the district having been obtained itis not necessary 
for any member of the public to obtain a fresh sanction to carry on 
the appeal An appeal is after all a continuation of the suit, It is 
not necessary therefore that she should obtain sanction either of the 
Collector or the Advocate General asthe case may be. The deci- 
sion of the Madras High Court seems to us to be based on good 
sense. The Allahabad decision disregards the fact of the repre- 
sentative character of the suit’ The Madras decision has been 
followed in Lahore. See the case of Gogi Das v. Lal Das (3). It 
has also been followed in the Rangoon High Court. See the- case 
of C, E. Dooply v. M. E. Moolla (4). The Allahabad decision does 
not seem, in our opinion, to lay down the correct legal position, 
Following the Madras, Lahore and Rangoon . decisions we think 
that this Rule should be.made absolute and the petitioner should be 


permitted to be made a party appellant to the appeal and to carry 
on the appeal either in conjunction with the original appellants or if 


-they do not proceed with the appeal, separately on her own behalf. 


There will be no order as to costs. 
Rau, J, :—1 agree. 
PBR. ; i 1 MM Rule made absolute. 
(x) (1916) L L. R. 40 Mad 110, — — f 
(a) (1920) L. R. 481. A. 12; 25 C. W. N. 794. - 


(3) (1918) 47 I. C. 983. 
(4) (1927) I. L. R. 5 Ran. 263. 
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Mr. Justice S. N. Guha and Mr. Justice C. Bartley. 


RAKHAL DAS CHATTOPADHAYA 
v 


INDUBALA BASU AND ANOTHER.* 


Equitable mortgage by deposit of tile deeds—Memorandum not constituting the 


bargain, if requires registration—Admissibility of oral evidence—Hindy - 


Low~Mitakshara School = Effect of partition on the undivided skare, 

mortgaged. 

Where a memorandum evidencing an equitable mortgage by deposit of title 
deeds is simply a record of a completed transaction and does not constitute the 


bargain thereof, it does not require registration.’ In such a case, oral evidence as: 


to the deposit of title deeds is admissible in evidence. 
- The mortgagee cannot claim any title higher than that of the mortgagor in 
the property covered by the title deeds deposited with the mortgagee. 

Whore by virtue of a partition between the members of a joint family govern- 
ed by the Mitaksbara school of Hindu law, the mortgage property was jointly 
allotted to the mortgagor and another coparcener of the family who was nota 
mortgagor without defining and dotermining their respective shares, the mort- 
gage decree was not binding on the Interest of such other coparcener 

Appeal by the Puisne Mortgagee. 


The facts of the case will appear from the id of the 
Court. 


Dr. Sarat Chandra Basak, Messrs. Rajendra Bhusan Bakshi 
and Parchanon Ghosal (in S. A. No. 1064) and Messrs. Rajendra 
Chandra Guha, Bepin Chandra Bose and Mokendra K. Ghose 
(in S. A. No. 1659) for the Appellants, 


. Messrs, Amarendra Nath Bose, Abinas Chandra Ghose and 
Jyotish Chandra Guha (in S. A. No. 1064) and Messrs. Abinas 

Chandra Ghose and Rajendra Bhusan Bakshi (in S, A. No. 1659) 

for the Respondents, 

C, A, Y, 

The judgment of the Court was as follows: i 

l S. A. 1064 of 1034. 
The plaintif inthe suit out of which this appeal has arisen, 


* Appeals from Appellate Decrees Nos. 106; and 1659 of 1954, against the 
decrees of K. C. Nag Esq., Additional District Judge, 24-Parganas, dated the sth 
and 6th April, 1934, reversing the decree of Baba Hiralal Mukherjee, Subordinate 
Judge, 1st Court, a4-Parganas, dated the 25rd August, 1933, 
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CIE: prayed for the enforcement of an equitable mortgage. The plain- 
1935. tiff's cate was that the defendants Nos. 1 and a executed a handnote 


Rakhal Des in her favour on the goth March, 1932, and on the same date 
Chattopadhaya deposited title deeds of certain properties, as security for the loan 
Indubela Pau: on the handnote, thus creating an equitable mortgage in her favour. 

= A memorandum was said to have been executed by the defendants 

Nos. x and a, evidencing the fact of the deposit of title deeds. The 

case of the plaintiff was that the memorandum executed by the 

defendants Nos, 1 and 2 had somehow passed into the hands of 
the defendants Nos. 4 and 5, who it was alleged had succeeded in 
obtaining a collusive mortgage bond executed by the defendants 

Nos. x, 2 and 3 in their favour, on the 16th December, 193a. It 

ia necessary to mention in this connection that the properties 

covered by the title deeds deposited by the defendants Nos. x and 

2 onthe 3cth March, 1932, were the same as those hypothecated 

by the three defendenta (Nos. r, 2 and 3) inthe mortgage deed 

executed by them in favour of the defendants Nos. 4 and 5 on the 
goth March, 1932. The claim of the plaintiff inthe suit wasat 
first resisted by the defendants Nos, 1, 2, 4 and 5 in the suit; but 
in view of the events that subsequently happened, it is not neces- 
sary for the purpose of this appeal to consider the case of the defen- 
dants other than the defendants Nos, 4 ard 5. Tkese defendants 
asserted thgt a mortgage by the defendant No, 1 of an undivided 
share of property belonging to a joint family governed by the 
_Mitakshara School of Hindu law was invalid inlaw; further that 
there was a partition amongst the defendants Noa, r and 3 (husband 
and wife) and their co-sharers, by virtue of which the defendant 
No. 3 (the wife) acquired interest jointly with the defendant No. 1 
in respect of one of the items of property of which the title deeds 
were deposited with tbe plaintiff, on the 3oth March, 1932. As to 
the nature of the transaction in favour of the plaintiff, it was pleaded 
in defence by the defendants Nos 4 and 5 that the memorandum 
referred to by the plaintiff in her plaint, did not and could not 
constitute and create sny equitable mortgage ; that it was not admis 
sible for want of registration, and further that as the memorandum 
constituted the bargain between the parties, no oral evidence of the 
transaction was admissible under the law. The case for the defence 
was that the memorandum had been suppressed by the plaintiff 
with an object, and a false statement was purposely made that it 
had passed into the hands of the defendants. The contesting 
defendants asserted that the mortgage in their favour executed by 
the defendants Nos. 1, a and 3 on the 16th December, r932, was a 
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valid mortgage, and should prevail over the equitable mortgage by 
the defendants Nos. r and 2 in favour of the plaintiff and alleged 
to have been created on the 3oth March, 1932. 

The Court of first instance dismiseed the plaintiffs suit as against 
the defendants Nos. 4 ands, On appeal by the plaintiff, the 
learned Additional District Judge, 24-Parganas, reversed the deci 
sion of the trial Court, and passed & preliminary decree in favour of 
the plaintiff on the footing of an equitable mortgage created in her 
favour by the defendants Nos, x and 2, directing the sale of the 
mortgaged properties specified in the plaint, on failure to pay the 
mortgage debt within the period of grace allowed by the Court. 
The defendants Nos. 4 and 5 appealed to this Court. 

The questions raised in support of tbis appeal on evidence in the 
case, and on the findings arrived at by the Courts below, weie many 
and various, in view of the different matters in controversy between 
the parties concerned : the plaintiff on the one hand and the com 
testing defendants Nos 4 and 5, the appellants in this Court on the 
other. The main points however which arise for consideration are 
two in number ; and we proceed to deal with them. 

I. In view of the pleadings of the parties, the memorandum, 
the contents of which was proved by evidence, and regard being 
had to the conclusions arrived by the Court of appeal below on 
materials placed before the Court, we are definitely of opinion that 
the memorandum which was a part of the transaction evidencing an 
equitable mortgage by deposit of title-deeds, was only the record of 
a completed transaction, and did not constitute a bargain as to the 
deposit of title deeds. The memorandum as such did not require 
registration, and the learned Judge in the Court of appeal below was 
right in holding that oral evidence as to the deposit of title deeds 
was admissible in evidence. Evidence was rightly admitted on this 
part of the case; and the conclusions on evidence arrived at by the 
Judge have to be accepted by us. There was, in the above view of 
the case before us, an equitable mortgage created by the defendants 
Nos, 1 and a in favour of the plaintiff, on the 3oth March, 1932, by 


deposit of title deeds ; and the mortgage thus created was operative ` 


to the extent of the interests in the properties to which the mort- 
gagors defendants Nos. r and 2 had title, and to that extent only. 


The mortgagee could not claim any title higher than the one the - 


mortgagors had in the different items of property covered TO the 
title deeds deposited with the plaintiff. 

II. The question that arises for consideration next, is whether 
the plaintiff could be allowed to have a mortgage decree against 
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property which was owned by the defendants Nos. 1 and 3 jointly, 
by virtue of a partition between fhe members of a joint family 
governed by the Mitakshara school of Hindu law. The fact of the 
partition was clearly established, and has been found by the Court 
ofappeal below, On the terms of the partition deed Ex; B, in'the 
case, it was beyond controversy, andit was definitely held by the 
trial Court, that the property which was the subject of the equitable 
mortgage by the defendaht No. r was allotted on partition to the 
defendants Nos 1 and 3 jointly ; their share having been left 
undefined and undetermined. The defendant No. 3 was note 
mortgagor so far as the equitable mortgage in suit, was concerned. 
On the materials on the record, and on the conclusions arrived at 
by the trial Court referred to above, which have not been reversed 
by the Court of appeal below, the plaintiff was not entitled to get a 
mortgage decree in respect of properties ka, kha and ga of the 
plaint, so as to bind the interest of the defehdant No. 3 who was no 
party to this equitable mortgage in-favour of the plaintiff ; the 
decree as passed by the Court of appeal below cannot therefore be 
upheld. 

Inthe above view of the case before us, and as a result of 
the decision arrived at by us, as indicated above, this appeal must 
be allowed, and we direct accordingly. The decree passed by 
the learned Additional District Judge, in the Court of appeal 
below, is varied to this extent that in default of payment of the 
decretal amount with interest at the rate mentioned in the handnote 
executed by the defendants Nos. r and 2 in the plaintiff's fivour 
on the goth March, 1932, and thereafter at 6% per annum until 
realisation, the right, title and interest of the defendants Nos. 1 
anda in the mortgaged property specified in the plaint will be 
sold for realisation of the decretal debt, and that the right, title 
and interest of the defendant No. 3 in the mortgaged- property 
existing at the time of the mortgage in favour of the defendants 


_ Nos. 4 and 5 on the 16th-December, 1932, will not be affected by 


such a sale. "a 
In the circumstances of the case, we make no order ss to 
coste, The parties areto bear their own costs throughout the 
litigation including the costs in this appeal. 
S, A. 1659 of 1934 
The question raised in this appeal isone relating to a com 
promise arrived at between the plaintiff and the defendants Nos. 
1 and 2 in the suit out of which the appeal has arisen, it has 
been conceded. before us by the learned Advocate for the plaintiff 


ri 
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respondent in this appeal, that the only decree that could be 
passed by the Court of appeal below was one in accordance with 
the terms settled between the parties concerned, so far asthe 
plaintiff respondent and the defendants Nos. r and a, the appellants 
intbis Court, ! 

In view of the position taken up by tbe paities who had entered 
into a compromise, the decree passed by the lower appellate 
Court is to be modified ; and we direct that a selfcontained 
decree be drawn up in this Court giving effect to our decision 
in this appeal as well as our decision, in the connected Appeal 
from Appellate Decree No. 1064 of 1934, decided by us 
to-day. 

There is no order as to costs in this appeal. 

In view of our decision in the above two appeals Rule No. 
1332 (S) of 1934 is discharged. "There is no order as to costsiu 
this Rule, 


P R Decrees modified : Rule discharged, 





PRIVY COUNCIL. 


PRESENT: Lord Blanesburgh, Lord Thanksrton, Lord Alness, 
Sir Lancelot Sanderson, and Sir Shadi Lal, 


* FANNY SKINNER 
alias 
NASIRA BEGAM, SINCE DECEASED, AND ANOTHER 
p. 


THE BANK OF UPPER INDIA, LIMITED, IN 
LIQUIDATION, AND OTHERS, 


[ON ArPzAL FROM THE HiGH COURT OF JUDICATURE 
AT ALLAHABAD, } 


Sait, maintainability af—Snit by mortgages Banh—Arrangement between the 
Bank in liguidaHon and dis creditors, by virtue of which the, whole of the 
^ assets of the Bank had been transferred to a purchasing company, the Trust 
of India, Limited—Agreement wot registered under Transfer of Property 
Act (IV of 1882)-—Agreement incomplete — Agreement, pect of—Transfer of 
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unsecured debi—Appeal against decision on technical foint, decision on 
sxbstaniive peint found tn kis favour—Dectston on technical point 
rewersed—Question om substantive point mot ratsed by respondent-—Sub- 
staniive point, if can be raised in appeal to Filey Council. 


In a sult on mortgage, the defences of the mortgagor, inter alig, were, firstly, 
defence of disability, vix. that the mortgagor wasa purdanasbeen lady ; that the 
mortgage had been procured from her by her brother, whom she had enstrusted 
with her power of attorney, that he had by means ‘thereof obialned in her name 
from the Bank an advance of Rs. 159000 ; that no part of that advance was 
ever received by her; that In point of fact she had not desired to go Into the 
transaction at all, and that there was insufficient compliance with the formalities 
and conditions requisite before a mortgage executed by a purdanasheen lady 
could be enforced against her; and, secondly, that the plaintiff Bank was not 
entitled to sue by reason of the faot that there had been before tbe institution 
of sultan arrangement come to between the Bank by that time in liquidation 
and its creditors by virtue of which the whole of the assets of tbe Bank had been 
transferred to a purchasing company, the Trust of Indla, Limited: thst all 
Interest in this mortgage debt had passed to the Trust, so that the Bank had no 
longer any right to sue in respect of It. * 


As regards the defence of disability, the Court of first Instance found against 
the mottgagor defendant but dismissed the suit holding thatthe Bank had so 
right to sue., The Bank appealed to the High Court and there the argument 
was diracted exclusively to the issue whether the appellant, the Bank, through 
its liquidator, had any right to sue. Upon that issue the High Court came to 
the conclusion, that the right to sue in respect of the mortgage debt remained 
with the Bank unaffected by the arrangement. No other question was raised 
before the High Court. The mortgagor did not there revive what was called the 
disability defence. It was agreed before thelr Lordships of the Privy Council 
that the mortgagor was perfectly entitled todo so had she been so minded, 
although she had given no notice of cross-appeal. But the question was not 
talsed by ber at all. She confined her answer to tbe appeal solely to her conten- 
tion that the Bank had no right of suit. She wantéd to raise the disability 
defence before the Privy Council and asked leave to reopen that question 1 


Their Lordships refused to grant such leave (though they had under excep- 
tlonal circumstances such power), as the case came within the general view of the 
Board as expounded In the case of Dhastkdhari Singh and another v. Mahabir 
Pershad Singh and another (1). 

Heid, that the sult by the Bank was melntalnable and was appropriate, 

That the salt by the Trust of India was not appropriate. 


That the agreement as a transfer of the security was of no effect by reason of 


non registration and that the ownership of the Bank had never passed to 
the Trust. 


It was argued that though there had been no legal transfer of the security, 
the transfer of the unsecured debt had been completed and in respect of that 
unsecured debt no one could sue except the Trust: PEE 


(1) (1907) L. R. 341. A. 164 ; I, L. R. 24 Cale. 709 ; 6 C. L. J, ir. ` 
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Held, that tho transfer of the mortgage debt was effective as between the P. C. 
transferor and the transferees. But any proceedings to recover the debt brought 
against the moitgagor must bs, not In the name of the transferee, but in that of ew 
the transferor. There bad been no completion In any lega! sense of the word Fanny | t 
and no legal assigameat or transfer of the assets included in the agreement and 


v. : 
not legally transferred by virtue of the agreement itself. - The Pink a Upper 
The Imperial Bank of India v. The Bengal National Bank, Limited (1) uer 

distinguished. ; ; 


Privy Council Appeal No. 69 of 1933, against the judgment and 
decree of the High Court, Allahabad, dated the 3rd Deceniber, 
1928, reversing the judgment and decree of the Subordinate Judge 
of Mesrut, dated the 18th February, 1926. 


Suit by mortgagee Bank to realise its security. The material 
facts are stated in their Lordships’ judgment. 


: Dunne, K. C. and Hyam for the Appellant No. x (the Mortgagor). 
J. M. Parikh {for the Appellant No. a (the Co-sharer Mortgagor). 
De Gruyther K. C. and Wallach for the Respondent Bank. 


The judgment of their Lordships was delivered by á 
` February, 28. 
Lord Blanesburgh :—This ig an appeal from a decree of the gem 


High Court‘at Allahabad, in a mortgagee Bank's suit to realise its 
security. In decreeing the suit the Court reversed a decree of the 
Subordinate Judge of Meerut, who had dismissed it. The suit was 
commenced on the 8th December, 1923. The mortgage had been 
granted, on the 8th December, 1911, by a Mrs. Fanny Skinner, to 
the Bank of Upper India, Limited. The deed was in the ordinary 
form of a simple mortgage with a covenant on the part of the mort- 
gagor for payment of the mortgage debt with compound interest at 
the rate of 7 percent per &nnum. In default of payment, the 
mortgagee Bank had the ordinary right of proceeding by. Court sale 
to realise its security. f , 
The property comprised in the mortgage included, among 
other items, a one-eighth undivided share of the mortgagor in 
the village of Siswel and a one-tenth similar interest in the village 
of Badopal The mortgagor’s brother, the second appellant, 
another brother and her sister were the co-sharers with her in 
these villages, The further relevant facts with reference to them 
will be alluded to later. The Bank of Upper India was in rgir 
stilla going concern. Subsequently it went into liquidation, and 


(1) (1931) L. R. 381. A. 323 ; 54 C. L. J. 117- 
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the suit when brought in 1923 was commenced by the Bank 
acting through its liquidator. Fanny Skinner, the mortgagor, was 
then still alive, but she has died since the decree of the High Court 
was made and her interests are now represented by the two first 
appellants, who are her heirs, To the suit as brought there was 
at first only one substantial defence put forward by Fanny Skinner. 
It was that she was a purdanasheen lady; that the mortgage 
had been procured from her by her brother (not the second 
appellant), whom she had entrusted with her power of attorney, 
that he had by means thereof obtained in her name from the 
Bank an advance of 15,000 rupees; that no part of that advance 
was ever received by her: that in point of fact she had not desired 
to go into the transaction at all, and that there was insufficient 
compliance with the formalities and conditions requisite before a 
mortgage executed by a purdanasheen lady can be enforced 
against her. That was, in the first instance, the only substantial 
defence Fanny Skinner put forward to the suit. Subsequently, and 
in the course of the proceedings, on her statement that the fact 
had only jast come to the knowledge of her legal advisers, she 
was allowed to put forward a further defence, to the effect that 
the plaintiff bank was not entitled to sue by reason of the fact 
that there had been in 1917 an arrangement come to between 
the bank by that time in liquidation and its creditors by virtue 
of which the whole of the assets of the bank had been transferred 
fo a purchasing company, the Trust of Indis, Limited; that all 
interest in this mortgage debt had passed to the Trust, so that the 
Bank had no longer any right to sue in respect of it. Accordingly 
the following further issue was settled for decision: Were the 
assets of the Upper India Bank transferred to the Trust of India, 
Limited ; if so, is the plaintiff entitled to bring the present suit ? 
There was a separate defence put forward by the mortgagor's 
brother hereinafter referred to as the second appellant. He 
had since the date of the mortgage acquired in severalty 
the entire village of Siswal, In that character he and twenty- 
two purchasers from' him were made defendantsto the suit as 
persons interested, subject to the mortgage, in the one-eighth 
undivided share tf the village included therein. His separate 
defence was that after the date of the mortgage of her undivided 
interest in the two villages by Fanny Skinner there had been a 
partition’ between the  co-sharers, with the result that Siswal, 
had passed to the brothers as representing their several interests 
in the entirety, while the second village, Badopal, had passed to the 
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mortgagor and her sister, Since that partition the second appellant 
had acquired his brothers entire interest in the village, Siswal 
Accordingly, his contention was that as a result two things had 
happened: The firat that the sisters bad no longer any interest 
in Siswal, and the second, that he now owned the entire village 
in severalty and owned it free from any charge or any interest 
therein created by the mortgage deed in suit. If any decree was 
made for the realisation of the Bank’s security, that decree should 
exclude entirely from its operation any interest whatever in the 
village Siswal. 

On that record the suit came on for trial, and the Subordinate 
Judge dealt with the three defences in this way: With regard 
to the mortgagor’s defence which may be called the defence of 
disability, he held that the lady knew all about the transaction 
and that the evidence satisfisd him that she wasin all respects 
bound by it. He rejected that defence. The second defence, 
however, he held to be well founded. He was of opinion that 
the Bank had no right to sue. Hecame to the conclusion that 
under the arrangement made in rgr7 all the assets of the Bank 
included inthe sale had in truth and in fact passed to the Trust 
of India, and that no right of action remained in the Bank in res- 
pect of any of these assets, Accordingly, asin his judgment the 
mortgage debt in suit was one of the assets of the Bank included 
inthe sale or transfer, it followed that the suit failed. He dis 
missed it. 

With regard to the separate defence put forward by the 
second appellant, the Subordianate Judge expressed the opinion 
not of course necessary to his actual decision that it was mistaken 
in point of law as no charge which attached to the mortgagor’s 
undivided interest in Siswal nt the date of the mortgage]could be 
affected by any subsequent transaction in relation to that interest to 
which the mortgagee Bank was no party. 

The Bank appealed to the High Caurt and there the iguman 
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was directed exclusively to the issue whether the appellant, the * 


Bank, through its liquidator, had any right to sue, Upon that 
issue the High Court came to the conclusion, differing in this from 


the Subordinate Judge, that the right to sue in respect of this: 


mortgage debt remained . with the Bank unaffected by the arrange- 
ment just stated. No other question was raised before the High 
Court. The mortgagor did not there revive what has been called 
the disability defence. It was agreed before their Lordships that 


she was perfectly entitled todo so had she been so minded, ab- 
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though she had given no notice of cross-appeal. But the question 
was not raised by her at all. She confined her answer to the appeal 
solely to her contention that the Bank had no right of mit. With 
regard to the second appellant, he went one step further in the 
direction of abandoning his separate defence. He did not appear 
on the appeal atal. The question therefore whether his village 
Siswal was or was not any longer included in the security was never 
brought into discussion. Inthe result the High Court came to 
the conclusion on the only question presented to it for conaidera- 
tion, that the Bank through its liquidator had a clear right to sue 
as mortgagee, and the Court made a decree in its favour in the 
ordinary form, including among the property to be sold the undi- 
vided interests in both villages covered by the mortgage, a decree 
which 80 far as the undivided interest in the village Siswal is con 
cerned may if left be final so far as the second appellant and those 
claiming under him are concerned, although he was not actually 
present before the Court when it was made. From the decree 
of the High Court, the mortgagor’s representatives, the mortgagor 
having died in.the meantime, presented an appeal to His Majesty 
in Council, and their main contention has been that the Subordinate 
Judge was right in his view that the Bank had no right to sue and 
they maintained that contention through Mr. Dunne in a very 
careful and interesting argument. That is the first point which 
their Lordships have to determine. It depends, first of all, upon 
the construction of the agreement, which in England would be 
called an agreement of reconstruction and arrangement, under 
and by virtue of which this particular asset was agreed to be 
transferred to the Trust of India, Limited, by the Bank. The 
agreement contains one or two provisions to which it is desirable 
to refer. It is dated the 16th July, rg17. It isa very carefully 
and elaborately drawn document and il sets forth in its recitals 
the whole history of the transaction to which it gives effect. The 
Bank of Upper India had. in the liquidation issued to some of 
its creditors in respect of their claims against it certain debenture 
stock secured by a trust deed. The purpose of the agreement 
was to make it possible to come to an arrangement with the other 
creditors of the Bank so that by the appropriation and realisation 
of certain assets for their benefit, with the consent of the trustees 
for the debenture stock, all claims against the Bank would be 
got rid of, and subsequently in due course the Bank would be 
dissolved. The way in which all this was done wasas follows: 
Special resolutions were passed authorising the execution by the 
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liquidator of the Bank of the agreement of sale to the Trust of 
India now in question, The agreement was thereafter duly 
executed and no question is raised as to its complete validity 
according to its tenor. The only question to be determined now 
is its effect so faras the transfer of this particular mortgage debt 
from the Bant tothe Trust is concerned. That the mortgage 
debt was included in the agreement cannot, their Lordships 
think, be questioned. Among the assets so included are thote 
in paragraph r of the agreement as “all the book and other 
debts due to the Bank in connection with the said business 
and the full benefit of all securities for such debts." 


The terms of sale are important. It is provided that the 
. Trust is to make payment by means of a transfer of certain 
shares of its own and of certain other shares of another company 
of which apparently it was possessed, and is further to indemnify 
the Bank against all its debts and liabilities of every kind. Thera 
isa special provision with regard to completion not- unimportant. 
It ia found in paragraph 7, which is as follows :— 

“The purchase shall be completed on the 16th day of- July, 
1917, or on such other date as the parties hereunto shall mutually 
agree at Meerut and the Trust shall thereupon cause to be allotted 
issued or transferred the said share and fixed deposit receipts 
forming the consideration for the -said sale and the Bank and its 
liquidatorg and the trustees and all otber necessary parties (if any) 
shall at the expense of the Trust execute-and do all such assurances 
and things for vesting the said premises on the Trust or as the Trust 
shall direct and giving to it the full benefit of this agreement as 
shall be reasonably required. ”’ 

Then paragraphs 8 says this :— 

“The possession of the said premises shall be retained by the 
Bank and its liquidators up to the said 16th day of July, 1917, and 
in the meantime they shall carry on the said business in the same 
manner as heretofore so as to maintain the same as a going con- 
cern and they shall as from the ist day of July, 1917, be 
deemed to have been and to be carrying on such business on behalf 
of the Trust and shall account and be entitled to be indemnified 
accordingly, " 

‘Apparently it happened in this case, asit has happened in so 
many others, that this agreement was executed ona date sub- 
sequent to that on which the draftsman -supposed that it would 
be executed. In terms the purchase was to be completed on the 
very day of its execution, the 16th July, 1917, and the business 


Fanny Skinner alias 
Nasira Begam 
v. 
The Bank of Upper 
India, Ltd. 


— 


Lord Blanssburgh. 


484 


P.C. 


— 


193 
nyo 


. Fanny Skinner altas 
Nasira Begam 


v. 
The Bank of Upper 
India, Ltd.: 


Lord Blanesburgk. 


n 


THE CALCUTTA LAW JOURNAL, (Vou. LXI. 


was to be carried on by the Bank up to the date of the agreement 
as from a previous date, the rst July. All that, however, is 
unimportant in regard to the transaction with which their 
Lordships have to deal. Quite obviously, the completion might 
take place at a date later than the date of the agreement, as is 
amply enough provided for by the agreement itself, and on 
completion all those things would have to be done which are 
therein stated,—the consideration would have to be paid and 
satisfied, the formal transfers would have to be executed, and so on. ` 
Nothing of that kind took place. Thero never was in that sense 
any completion atall, nor was this agreement registered under 
the Transfer of Property Act. Accordingly, and their Lordships 
think this is common ground—the agreement asa transfer of the 
security waa Of no effect by reason of nomregistration, and, 80 far 
as appears, this particular asset has never found its way into 


.the legal ownership of the Trust at all, or, putting it in another 


way, it has never passed out of the ownership of the Bank so as 
to deprive the Bank of any iight that it had before to sue in 
respect of it. On such grounds as these, the High Court came to 
the conclusion that the right to sue had not passed from the Bank 
and that the Bank was, therefore, entitled to maintain the suit. 
But they came to that conclusion, as Mr. Dunne pointed out, by 
reason of the view they took that there was no possibility of treat- 
ing the agreement as an assignment to the Trust of the benefit of 
Fanny Skinner's covenant to pay, apart from the security given to 
provide for payment, Accordingly, so it was contended, the 
reasoning of the High Court was not aptto meet all the facts of 
the case, While Counsel had to agree, and in fact it became part of 
his case, that there had been no legal transfer of the security, 
he contended on the authority of a decision of this Board, which 
will be referred to ina moment, that the transfer of the unsecured 
debt had been completed and that in respect of that unsecured 
debt no one could sue except the Trust, so that the effect of the 
transfer of the unsecured deb5tto the Trust, a transfer complete 
and effective without registration—had been to deprive the Bank 
of any right whatever to take any step in respect of the security 
although on that footing it still remained init. That was Mr. 
Dunne’s contention, Their Lordships will only say before meeting 
it otherwise that it would, if sound, produce a very remarkable 
result, namely, that so far as the transaction of transfer is com- 
cerned, the mortgagor, unless the transferor and transferee could" 
agree, was released so faras the security was concerned from all 
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liability whatever, for the mortgagee after transfer of the debt 
could take no steps in relation to the security. That is truly an 
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extraordinary result, anl their Lordships would hesitate long Panny etie alias 


before they cams to the conclusion that it was one necessarily 
involved in the transaction. But it was said that such wns the 
eflect of a judgment of this Board in a case to which the allusion has 
already been made ; namely, the case of Imperial Bark of India 
v. Bengal National Bank (1). The judgment was given on 
the arst May, rg3r, that is to say, after the decree of the 
High Court in this cage. There two debentures had been issued 
to the Imperial Bank of India by the Bengal National Bank, 
which had later gone into liquidation. The debentures charged 
by way of a floating charge all the assets whatsoever of the 
Bengal Bank. These consisted largely of loans and advances 
that hai been made by that Bank to customers secured in many 
instances by the deposit of the title deeds of immov able property. 
The debentures had neither of them been registered under the 
Indian Registration Act, 1908, though both had been duly regis- 
tered pursuant to Section rog of the Indian Companies Act,.1913. 
It was contended in these circumstances that the debenture 
holders, the Imperii Bank, as a result of liquidation, were 
entitled to. no remedy whatsoever, direct or indirect, against the 
immovable property that had been pledged to the Bengal Bank. 
It was with such a case that their Lordships dealt ina judgment 
delivered by Lord Atkin. lt was admitted there by the Imperial 
Bank, without its having been argued, that they had no charge 
upon the immovable property of the Bengal Bank. The Board 
accepted and acted upon the admission but they definitely 
refrained from holding that in the cass of a company it was 
necessarily true, that a debenture charging immovable property 
and registered under the Companies Act must in order to have 
complete effect be registered also under the Registration Act. 
While not indicating any view one way or the other on that 
point, their Lordships treated the case as one in which it must, 
as between the parties, be assumed that the debentures created 
no charge upon any portion of the immovable property of the 
Bengal Bank whether its interest therein was by way of deposit 
of deeds or otherwise. Therefore, that wasa case of what might 
be called a clean debt owing to the Bengal Bank and unsecured 
so far as immovable property was concerned being included 


(1) (1931) L. R. 58 I. A. 323 ; s4C. L. J. 117. 
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im the debenture charge; and tbe question was whether the 
charge upon that clean debt operated to give to the Imperial 
Bank, as debenture holders, the right themselves to sue the 
debtors for payment: On this, it was held that the debentures 
did not constitute actionable claims which by virtue of the 
Act in that behalf could he sued upon after due notice of 
transfer had been given to the debtor. The claims had to be 
placed in .am entirely different category ; and the category 

to which Lord Atkin relegated them wasthis: .The claims were - 
such as might be made by the debenture holders against 
the Bengal Bank; but, so íar as any recourse might be 
competent to them in respect of any -security taken by "the 


-Bengal Bank in respect of any of the debts, the debenture 


holders must enforce such security in the name of the Bengal 
-Bank and not otherwse, and if any difficulty arose the Bengal 
Bank would be required on proper terms to lend its name as 
plaintiff in any proceedings that might be necessary. This case, 
therefore, when examined, instead of supporting the view for 
which it was cited by Mr. Dunne, appears to destroy it, because 
Lord Atkin quite clearly states that, ifany proceedings are taken 


‘for the - purpose of vindicating the rights of tbe holder of such a 


debenture as was there in question, thess must be taken not in 
the name of the transferee, the debenture holder, but in the 
name of the original creditor, the Bengal Bank. Applying that 
case, which need not be gone into in more detail, to the present 
the result is this, asit appears to their Lordships: The transfer 
of this mortgage debt was effective as between the trans 
feror and the transferees. But any proceedinga to recover 
the debt brought against the mortgagor must be, not in 
the name of the transferee, but in that of the transferor. 
Accordingly, what was here done by the Bank of Upper India 
in suing in its own name to recover this mortgage debt 
was rightly done. Jt was, indeed, the only course that could 
have been appropriately adopted. The decree in its favour 
cannot be disturbed on this ground. But it must not be taken 
to be the view of their Lordships that there would not be other 
difficulties in the way of the contention put forward by the first 
appellants that the Bank has no title to sue. As has been said, 
there has been no completion of this agreement in any sense 
whatever; it remains just where it was so faras any: substantive 
legal assignments are concerned, although, no doubt, one may 
at this distance of time almost assume that the consideration has 
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been paid and satis&ed. Their Lordships can have no doubt that 
the debts of the Bank have been satisfied or discharged, and 
that the transaction as between the transferor and transferee 
may be taken to be -complete. But this has only been by 


mutual. arrangement and acceptance by the transferees of* 


less than they were. entitled to; it remains that there has 
been no completion in any legal sense of the word and no legal 
assignment or transfer of the assets included in the agreement 
- and not legally transferred by virtue of the agreement itself. 
When learned Counsel for the appellants were asked what was 
the moment of time at which, in their view of thia transaction, 
the debt passed tothe Trust so that the Bank remained with 
no interest to sue in respect of it, the first answer made was that 
it passed from the moment of erecution of the agreement ; an 
answer which meant that the whole interest in the property agreed 
to be transferred passed before any part of the purchase price 
had been paid." This answer was not pressed. Then it was 
suggested by Mr. Hyam that, if that was not so, the whole interest 
certainly passed when all this property had been beneficially 
transferred and had become vested in that sense in the purchasing 
Trust. To which there was made. these answers. First, there 
was no evidence atall as to when that stage was reached, if it 
ever has been reached, and, secondly, if that stage ever has been 
reached, it would be very important onthis question of right to 
sue to know what the terms were on which the trannfer was 
effected. The High Court in their judgment. have said chat 
there was &n arrangement as between the Bank and the Trust 
under which the right to recover these outstanding debts was 
to remain vested in the Bank, although when recovered the 
proceeds would be handed over to the Trust. But whether 
_ that be the fact or not, there is no evidence of any transaction 
which would -justify the conclusion that this purchase had been 
completed in accordance with the terms of the agreement, and, 
therefore, the result is that for this reason also the guit was properly 
brought. : 

Two subordinate. neon already foreshadowed in the course 
of this judgment must now be dealt with. 

The first is that the appellants having stated that they had not 
in the High Court again raised the disability defence, asked leave 
to reopen that question. Their Lordships were not disposed to 
grant.any.such leave in this case ; it appears to be one which 
comes within.tbe general view of the Board as expoanded by 
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Lord Robertson in the case of Dhanwkdhari Singh and another 
v. Mahabir Pershad Singh and another (1). Their Lordships do 
not think that the Board in that case intended to lay it down that 
in no case could such leave be granted. The Boerd, acting under 
the Prerogative, must never abrogate their duty to tender to His 
Majesty in such a matter any advice which the nature of the case 
seems, in justice, to be called for. But the circumstances in 
which such an application will be entertained are necessarily 
exceptional. : 

Mr. Dunne contended that in the case before the Board in 
34 I. A. 164, the question which the appellants then desired to 
raise was one which they might have raised as appellants in the 
High Court. Indeed, it was included in their notice of appeal 
to the High Court, but was not raised by them there. In the 


present case, however, the point which the appellants desire to 


revive was one which would only have been open to them as 
respondents in the High Court and not as appellants, Their 
Lordships, however, apart from special circumstances which have 
not been shown to exist here, can see no distinction in principle 
between the position of an appellant who abandons in the High 
Courta ground of appeal of which he had given notice and the 
position of a respondent in the High Court who does not raise 
a point in his favour which was open to him without notice. It 
is quite'true that it would be opento the Board on proper terms 
to refer to the High Court this question for their consideration. 
But even tbat the Board would not do except under special 
circumstances. These do not exist in this case, the real truth 
being that here the appellants before the High Court were con- 
tent to rely on a technical point, altogether abandoning the 
defence of substance which had failed in the Court below. Now, 
having failed on that technical point, they ask as a last resort 
to set up again their abandoned defence of substance. That ` 
consideration shows how little is the warrant here for interfering 
with the usual practice of the Board in such matters Accordingly, 
the application made to reopen the disability defence either 
before their Lordships or in the High Court is one that cannot be 
acceded to. 

The other matter that has to be dealt with is that raited by 
the second appellant with reference to the inclusion in the decree 
of the village -Siswa He desires that he may be permitted to 
establish, ifhe can, at the proper time that by virtue and asa 

(1) (1907) L. R. 341. A. 164; LL. R 34 Calc. 709; 6 C. L. J. 11. 
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result of the partition effected as already stated, and of the sub- 
sequent transactions, he is pow the registered owner of this village 
in its entirety, subject to the rights which he has created in 
it, but discharged from the respondents’ security. -He seeks to 
establish that this village is now excluded.altogether from the 
security which is held by the Bank, and that no sale of property 
directed for the purpose of realising that security should. bs 
permitted to touch or affect his village, and he relies for the 


success of that contention which he desires to put forward on 


the case of Mohammad Afsal Khan v. Abdul Rahman and others 
(1); the headnote, which quite clearly expresses the judgment, 
being this : . 

"Where one of two or more co-sharers mortgages his undivided 
share in some of the properties held jointly, the mortgagee takes 
the security subject to the right of the other co-sharers to enforce 
& partition and thereby to convert what was an undivided share 
of the whole into a defined portion held in severalty. If the 
mortgage, therefore, is followed by a partition and the mortgaged 
properties are allotted to a co-sharer or cc-sharers other than the 
moitgagor, they t&ke tbe allotted properties, in the absence of 
fraud, free from the mortgage, and the mortgagee can proceed only 
against the properties allotted to the mortgagor in substitution for 
his undivided share," 

When Mr. Parikh, on behalf of the second appellant, askei 
to have the decree amended in that respect, so as to discharge 
his village from this security altogether, it was, of course, objected 
by Mr, DeGruyther, on behalf of the respondents, that Mr, Parikh 
was no longer ina position to raise this point by reason of the 
factthathe had abandoned it in the High Court, secondly, it 
was contended by Mr. DeGruyther that there was no material 
upon which any decision in the second appellant's favour could 
be made, and thirdly, he contended that the application was 
unnecessary because the point would be open to Mr. Parikh in 
execution proceedings when an application would have to be 
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made to the Court for directions for sale. It would then be open ^ 


to the second appellant to come forward and claim that his 
village be excluded from the property to be sold. But, when it 
was made plain that Mr. Parikh’s client was a party to the pro- 
ceedings in which the decree of the High Court was made, and 
” that an undivided share in Siswal was thereby stated to be within 
the security, it became clear that it would be difficult, if not 


(1) (1932) L. R. 59 I. A. 405 ; 56 C. L. J. 324. 
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impossible, for the second appellant successfully to apply that 
the one-eighth share in the village sbould be excluded from the 
gale, It was then agreed that there should be inserted in the 
advice which their. Lordships would humbly tender to His Majesty 
& recommendation that a. provision should be made in the 
Order in Council to the effect that notwithstanding the terms 
of the decree of the High Court at Allahabad of the 3rd 
December, 1928, it was (o be open to the second appellant in any 
execution proceedings thereunder to establish, if he could, that 
no undivided or other interest in the village Siswal is any longer 
comprised in the mortgage of the 8th December, 1911. Had 
this agreement not been reached, it would not have been possible 
for their Lordships to make any order either in favour of or against 
the second appellant on this head, if only for the reason that 
the circumstances in relation to the alleged partition are not really 
known to them. "E 2 

In- these circumstances, their Lordships will humbly advise 
His Majesty that this appeal be dismissed. The appellants 
must pay the costa. There will be inserted in the advice which 
they will so tender a recommendation to the effect just stated 
with reference to the claim put forward by Mr. Parikh on behalf of 
bis client. - - 

. Barrow Rogers and Nevill : Solicitors for Appellant No.z. 
H. S. L, Polak and Co.: Solicitors for Appellant No. a. 


T. L. Wilson qnd Co.: Solicitors for Respondents Bank. 
K.LX C Appeal dismissed. 
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- PRESENT: Lord Blanesburgh, Lord Thankerton and 


Sir Shadi Lal 
TARAKDAS ACHARJEE CHOUDHURY, ` P.C. 
SINCE DECEASED (NOW REPRESENTED BY | 1935 
ASITABARANI DEBI) AND OTHERS PC 


v. c i 


THE SECRETARY OF STATE FOR INDIA IN COUNCIL 
AND OTHERS, 


{ON APPEAL FROM THE High COURT OF J UDICATURE 
AT Fort WILLIAM IN BENGAL] 


Onus—Land claimed on reappearance after submersion—Proof of title—Party 
should depend on kis own case. 


‘The onus of proving the original title to a plece of land is on him, who claims 
the land as forming part of his estate on its reappearance after snbmersion into 
a river. 

A plaintif in a suit for ejoctment must be put to the proof of his title. 


The title of a person must depend upon the strength of his own case, and not 
upon the fortuitous circumstance of whether another person in a similar position 
had or bad not, pressed his claim. 

' Consolidated appeals No. 64 of 1931 from the decrees of the 
High Court, Calcutta, dated the 26th March, 1929 reversing decrees 
of the Subordinate Judge, Faridpur, dated the 23rd December, 1925. 


De Gruyther, K. C, and 7. M. Parikh for the Appellants. 


Dunne, K. C. and J. M. Pringle for Respondent No. 1 
(Secretary of State for India), 


Their Lordships’ judgment was delivered by ` 


Sir Shadi Lal :—The dispute in this consolidated appeal May, 13. 
relates to the ownership of large tracts of land formed by the reces z 
sion of the river Padma, which is the name given to the branch of 
the Ganges flowing between the Dacca and the Faridpur 
districts of Bengal The plaintif-appellants are admittedly 
co-sharers in estate No. 4coa of the Faridpur Collectorate, 
otherwise known as ‘Taluk Kunwar Bishvanath, which 
comprises, inter alia, three villages, namely, Mauzi Harirampur, 

Mai Parchar and Bhati Bishvanathpur (the villages to be described 
hereinafter shortly as Mauza Harirumpur) Itiscommon ground 
that in 1793 the estate was permanently settled with the predeces- 
sors in title of the appellants, and the question, which their Lord- 
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ships have to determine, is whether the lands in dispute formed 
` part of Mauza Harirampur at the time of the permanent settlement. 

The river. Ganges, in its course through the district of 
Dacca and the neighbouring districts, frequently changes its 
channel, and throws up large plots of land which give rise 
to conflicting claims. In order to provide for the assessment 
of such lands to land revenue, the Government of Bengal is 
empowered by Act IX of 1847 to direct the local revenue 
authorities to make a revenue survey of the alluvial lands, 
and to determine the revenue which they are liable to pay 
to Government. If any land is thrown upby a large and 
navigable river and appears to be the property of Govern- 
ment, the revenue officers are required to take immediate 
possession of the same on behalf of Government, and to assess 
and settle it according to the rules in force in that behalf. 
It is, however, open to the person, who claims to be the proprietor 
thereof, to establish his right by bringing a suit in a competent 
Court of law. i 

It appears that large areas of land emerged from the 
river between 1870 and 1878, and the Collector of the district 
found that they did not. form part of any permanently settled 
estate and settled them temporarily with certain persons. 
The plaintiff, who admittedly got no land at that time, 
did not challenge the propriety of the action taken 
by the Collector until 1918, when they commenced the present 
suits to recover possession of the property as owners: They 
founded their title on the allegation that the lands were 
included in Mauza Harirampur in 1793, and that, though 
they were subsequently submerged by the river, they appeared 
again and became part of the dry land of their estate. This 
allegation was denied by the Secretary of State for India, 
who claimed that, at the date of the settlement in 1793, the 
lands formed part of the bed of the river and were the 
property of the State. The main issue arising upon the 
pleadings was whether the lands were included in Mauza 
Harirampur in 1793, and the Subordinate Judge answered 
the question in the affirmative. On appeal by the Secretary 
of State, the High Court dissented from that conclusion, and dis- 
missed the suits. From the judgment and decreea of the High 
Court the plaintiffs have brought appeals, which, depending, as they 
do, on the determination of a common issue, have been 
consolidated. 
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It is not suggested that this is a case of the acquisition EC 
of land from the river by means of gradual accession, where doas; 
the accretion is held to belong to the owner of the adjoining land. PUTES Acad 
"The case for the appellants is that the lands in dispute were their Chong dbury 
property before they were submerged, and that the title, which was rhe of 
dormant when they remained under water, revived on their State md wa in 
appearance. There can be no doubt that if they weie the owners MES 
before submersion, they woull, on the re-appearance of the lands, ‘S$ Shadi Lal. 
"be entitled to resume Possession thereof, The onus is, however, on 
_ them to prove their original title, and the question is whether they 
have discharged that onus. The appellants sought to maintain 
that the only defence open to:the respondent, on the pleadings, 
was thatthe lands in suit formed part of the bed of the river 
at the time of the settlement, but their Lordships, in view , 
particularly of paragraphs 5 and 6 of the respondent's written state- 
ment and issues Nos, 5 and 6, agree with the High Court that the 
“appellants, as plaintiffs in a suit for sue have been put to the 
" proof of their title, 

It may be stated at the outset that neither party T produced 
‘any documents containing particulara of the estate as it existed 
‘at the time of the permanent settlement. On behalf of the 
appellants it is contended that the documents in question should 
be in the custody of Government, and have been deliberately 

-  witbheld in order to prevent them from showing that the pro- 
perty was part of fheir permanently settled estate in 1793. 
There is, however, no justification for this charge. As observed 
by the High Court, all the documents required by them from 
the record office of the collectorate were mentioned in their. 
application of the 3oth November, 1925, and were duly pro- 
duced by the person in charge of that office, They did not 
subsequently ask for the - production of any other document, 
noris there any warrant for the assumption that the documents 
relating to the permanent settlement of the estate were still 
-in existence after the lapse of more than a century and a 
quarter and were suppressed in order to injure the appel- 
- lanta ' 

The evidence, which is the mainstay of their case, is that 
furnished by certain returns submitted in 1799 by the then 
proprietor of the estate to the revenue authorities, These returns 

‘gre called Chashaddibandi (literally meaning “fixing of four 
boundaries”) papers, and may conveniently be referred to as 
boundary papers. They give, not only the boundaries of the 
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different villages constituting the estate, but also the areas of those 
villages, Now, Mavza Harirempur, which according to the 
appellants included the disputed lands, was bounded on the north 
and north-west by certain villages which were owned by other 
proprietors. The argument advanced for the appellanta is that 
the lands, when they emerged from the river, should be deemed 
to belong to the villages adjoining the river; and that, if they 
were not the property of the proprietors of the villages situated 
towards the north of Mauzi Harirampur, as is clear from the 
rejection of their claims by the revenue officers in the course of 
the deara proceedings, they must, by the process of elimihation, 
be held to be part of that mauza. To this argument their Lord- 
ships are unable to accede, ‘There might be various reasons for 
the failure of the proprietors of the other villages to bring suits 
to contest the orders of the revenue authorities, and their omission 
to sue does not necessarily lead to the conclusion that they had 
no interest in the property and the appellants alone were entitled 
to it. If this contention were sound, it could be urged with 
equal force that the proprietors of those villages would have 
succeeded, if they, insteid of the appellants, had brought similar 
actions to recover the lands, The title of a person must depend 
upon the strength of his own case, and not upon the fortuitous 
circumstance of whether another person in a similar position had, 


-or had not, pressed his claim, Nor can it be assumed thet the 


lands must be treated as private property "and do not belong to 
the State. 

The total area of the various classes of land included in Maura 
Harirampur in 1799, a8 given in the boundary papers was only 
455 bighas; and there can be no doubt that, if that area were 
the determining factor, the appellants, who have already got more 
than 19,000 bighas, would not be entitled to claim the disputed 
lands which measure about 16,500 bighas, It is, however, 
explained that in 1799 the mauza comprised, not only 455 bighas, 
but also a large tract of dry land, which, by reason of its nom 


. productive character, was not considered to be.so important as 


to require special mention. The boundary papers, however, give, 
‘not only the total area, but also its sub-division into lakheraj,- 


cultivated and waste lands; and there is no prima facie reason 


why this large tract of dry land should not have been even alluded 
to, if in fact it formed part of the village. Nor can the appellants 
rely on the argument accepted by this Board in the unreported case 
of Zaradat Acharjya Chaudhri v. The Secretary of State for India 
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in Council (t) In that case there were two zimindaris belonging 
to the then plaintiffs, and the river ran through them. The 
villages constituting the zimindaries formed a compact block, 
which covered the whole of the disputed land. It was con 
sidered unnecessary to determine the boundaries of the 
villages infer ss, or their areas; as the villages, which were 
contiguous, were properties of the same owners and there was 
no other person who claimed any interest in tbem. The plain- 
tiffs were, therefore, entitled.to the land whether it was inclu- 
ded in one village or another. But in the present case the 
disputed property is not situate within a block of villages belong- 
ing to the same proprietor, and the village, within which it 
is sought to be included, is bounded by the river on one 
side. It cannot, therefore, be said that its physical features 
exclude the possibility of the ownership of any other per- 
son. A casa of this character was expressly excluded by 
their Lordships from the operation of the principle adopted by 
them. F i 

It, however, appears that in 1840 a lerge plot of land thrown 
up by the river was awarded to the proprietors of Mauza 
Harirampur, and the area mentioned in the boundary papers was 
not held to be decisive against their claim. But the acquisition at 
that time related to land which was situated on the south of the 
river, and cannot be invoked by the appellants in connection 
with their present claim which relates to property on the opposite 
bank of the river. ! 

The evidence summarised above, even if it stood um 
rebutted, would hardly sustain the proposition that the 
appellants have affirmatively established that the disputed 
lands were reformations on the sites which were included 
in their mauzi-in 1793. While their Lordships do not think 
that Rennell’s maps which do not make any mention of the 
mauzi, can be cf any assistance to the respondent, they 
consider that there are two important circumstances which 
militate against the case set up by the appellants, In the 
first place, while it is true that the revenue survey mape 
prepared in 1858 show the physical situation of the river at 
the date of the survey, there is the admitted fact that the 
lands in question were not shown On those mape to be their 
property, but formed part of the bed of the river. The 
appellants have not satisfied their Lordships that any portion 


(1) P. C. Appeal. No. 49 of 1914, (unreported). 
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of the village of Harirampur is shown as situated on the north bank 
of the river; and, so far as the maps show, the south bank of the 
river forms the northern boundary of that village. It is beyond 
question that the bed of a public navigabls river, and the river 
Ganges undoubtedly belongs to that category, is presumed to be 
the property of the Government, and not that of a private person. 
The revenue survey was conducted by a public officer in the 
exercise of his statutory authority, and he must have given an 
Opportunity to all the persons interested in the proceedings to make 
their claims an] to produce their evidence in support thereof. The 
maps thus prepared after due enquiry are presumed to be correct, 
unless they are shown to be wrong. There is no evidence to rebut 
that presumption. 

The ‘second circumstance is no less important. As stated 
above, the lands in dispute were held by the deara survey 
authorities in 1878 to be outside the permanently settled area, 
and were settled with certain persons other than the appellants, It 
is possible that the lands never remained above water for a conti- 
nuous period of twelve years, and the suits brought in rg18 cannot, 
therefore, be held to be barred by time. The fact, however, 
remains that the appellants were not found to be the owners of the 
lands, and it is significant that they did not advance their claim for 
& period of nearly forty years. It cannot be seriously suggested 
that during this long period they were unaware óf the action of the 
revenue authorities which was presumably taken with du* publicity. 
The only reasonable explanation of their long silence is that tLey 
did not think that they had any title to the prorerty. 

Upon an examination of the evidence to which their 
attention has been invited, their Lordships are of the opinion 
that the appellants have not succeeded in proving that the disputed 
lands were dry land in 1793 and formed part of Mauza Harirampur. 
They will, therefore, humbly advise His Majesty that tbis appeal 
should be dismissed with costs. 

T. L. Wilson & Co.: Solicitors for the Appellant No. 1, 


Sokcitor, India Office: Solicitor for the Respondent No. r. - 
E D. A Appeal dismissed, 


Vor. LXI.] . HIGH COURT, . - 


CIVIL REVISION. 


Before Mr. Justice R. C. Mitter. 


NABENDRA KISHORE ROY 
v. 
ABDUL MAJID anp orgERS,* . 

Bengal Tenancy Act (VIII of 1885 as amended by IV of 1958), Section 26F, 

proceeding under—Qucstion of benami, i/ can be raised in such a preceed 

ing— Estoppel against a staiie—Benamdar represents the beneficial owner. 

In a proceeding under Sectlon 26F of the Bengal Tenancy Act, a purchaser 
could plead that he was the benamdsr for another person, who was a oosharer of 
the tenancy and the Court was competent to go into that question in such a pro- 
ceeding. 

Case laws reviewed 

There cannot be esloppel against a statute 
` A benamdar represents the beneficial owner. He can sue and be sued and 
the result of the‘adjudication would bind the beneficlal owner. 

Application for Revision under Section 115 of the Code of Civil 
Procedure and Section 107 of the Government of India Act Pr the 
Landlord. 

Application for pre-emption under Scction 26F of the Bengal 
Tenancy Act. 

' The material facts appear from the judgment. 

Messrs; Ramogeasad Mukhopadhyaya, Paresh Chandra Sen (for 
‘Hr. Bankim Chandra Banerji) for the Petitioner. 

Mr. Nagendra Nath Bose for the Opposite Party. 

The judgment of the Court was as follows: 

This Rule has been obtained by the landlord whose application 


‘for pre-emption under Section 26F of the Bengal Tenancy Act has 


‘been dismissed‘ by the learned Munsiff of Lakshmipore. 

The subject matter of the application is an occupancy holding 
admittedly held under the petitioner. It formerly belonged to one 
Samar Ali Patari, on whose death it devolved upon his heirs Two 
of them, namely his sons Nana Mia and Nurul Huq, who had 
inherited 5 annas 8 gundas share therein; sold their interest to the 
opposite party No. 1, Abdul Majid Mis, by a registered conveyance 
dated the sth October, 1933. ‘Samar Ali Patwari also left'him 
surviving a son, named Serajul Huq, who is admittedly a cosharer of 
Nana Mia‘and Nurul Huq. ~ 

-The notice of transfer under Section 26C being served ‘on the 
petitioner, he applied for pre-emption on the a5th November, 1933. 

* Civil Revislon Case No. 1224 of 1934, against the order of G. A. Chowdhury, 
Esg, Munsifi, 1st Court at Lakehmipur (Noakhali) dated the acrd July, 1934. 
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His application has been defeated on the ground that the purchase 
by Abdul Majid Mia is a benami purchase for the benefit of Serajul 
Hug, an admitted cosharer of the vendors in the holding. 

. The question before me is whether Abdul Majid Mia is entitled 
to plead in these proceedings that the real purchaser is not he but a. 
cosharer of the vendors and so defeat the application for pre- 
emption. 

Section 26C requires a notice in the prescribed form to be filed 
with the registering officer, The form of the notice as prescribed 
contains a column where the name and address of the purchaser has 
to be given. In the notice, which was given in this case, the name 


-of the purchaser is stated to be Abdul Majid Mia. 


Mr. Mookerjee appearing on behalf of the petitioner contends 
that the question of ženam; should not have been allowed to be 
raised in these proceedings; He put his contention in this way. 
He says, firstly, that in prcceedings under Section 26F the Court 
has to proceed upon the document of transfer, and on the notice of 
transfer; the person shown as the transferee therein must be taken 
to be the transferee, and that the purchaser should not be allowed 
to go back upon the statements made in the notice. He contends 
that the landlord making the application for pre-emption should not ` 
be required to go beyond the notice of transfer and to hunt for the 
real transferee, nor should the Court allow the question of denami 
to be raised in the absence of the person set up as the beneficial 
owner. i 

In support of his contèntion that the Court must proceed upon 
the terms of the notice of transfer and should not allow the pur- 
chaser to go back upon the terms of the notice or df the convey- 


~ ance Mr. Mookerjee has cited before me the following cases 


namely, Surendra Narayan Layek v. Notan Behary Mandal (1); 
Troilokya Nath Ghosh v. Jajneswar Pal (2)and Satyendra Nath 
Rai Chaudhury v. Fulsom Bibi (3) For the proposition that it was 
a material irregularity to decide the question of denami in the 
absence of Serajul Huq, he cites the case of Umed Mal v. Chand 


' Mal (4). . 


Mr. Nagendra Nath Bose appearing on behalf of the opposite 
party contends that the question raised in the case ought to be gone 
into and has been rightly gone into by the Court below. He says 
benami purchases are lawful and common, and unless the question 


(1) (1930) 53 C. L. J. 414. (2) (1934) 38 C. W. N. 1004. 
(3) (1931) 36 C. W, N. 486. 
(4) (1926) Ls Rugg L A. 271 j 45 C. L. J. 274 


; 
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of ženami be gone into the provisions of Section 26F Sub-Section (1) 
Clause (a) would be defeated and the landlord would get a pre- 
emption order in his favour in a case where the legislature says that 
he will not have it. He further contends that the cases show that 
the purchaser has been allowed to plead and prove statements at 
variation with the contents of the notice of transfer or of the deed 
of transfer and theraby to defeat the claim for pre-emption and for 
that purpose he cites the cases of Barkatulla Pramanik v Ashutosh 
Ghoss (1); Brojendra Kumar Banerji v. Sm, Symannessa Bibi (2) 
and Adhar Chandra Saha v. Gour Chandra Saka (3). 


Before dealing with main question as to whether the purchaser 
shall be allowed to plead that he is the denam-dar for another person 
who is a cosbarer in the tenancy, it would be convenient to deal with 


the point made by reason of the nomjoinder of Serajul Hug. Ido _ 


not see how thet can bea material pointat all. A Jdenamdar 


repressnta the beneficial owner. He can sue and be sued and 


the result of the adjudication would bind the beneficial owner. 
[Gur Narayan Chowdhury v. Sheolal Singh (4). In the appli- 
cation under section 26 F there was accordingly complete repre- 
sentation of Serajul Huq and the decision of Viscount Haldane 
in Umed Mai's case (z) has no application. In that case it was 
held that the plaintif ought to have, having regard to his claim, 
made his mortgagors parties to the suit, and as there was no person 
onthe record who could represent the mortgagors it was held 
thata decree made in favour of the plaintiff in the absence of 
the mortgagors was a decree irregularly made within the meaning 
of section 115 clause (c) of the Code of Civil Procedure. In the 
case before me if Abdul Majid Mia is the denamadar of Serajul 
Huq, the decision pronounced, or to be pronounced, on the 
“application for pre-emption would bind the latter, especially as 
the case of Serajul Huq, who bas appeared as a witness in the case, 
is that Abdul Majid Mia is his denamdar. 


Regarding the main point in the case my judgment is that 
the question of benami can be raised and gone into. The posi- 
tion taken by the petitioner would have beena sound one, only 
if he had been able to invoke the doctrine of estoppel. If the 


(1) (1932) 37 C. W. N. 89. 
(a) (1934) 38 C, W. N. 1002. 
(3 € 934) 38 C. W. N. 1098, i 
(4) (ig1t) I. L. R. 46 Calc, ; 23 C. W. N. sar. 

(5) (1926) L.R.52 Ll. A. a71 ; 45 C. L, J. 274. 
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principle of estoppel be out of the way, the statements made in 
‘the notice cannot have a greater value than of admissions. The 
case can be put by the petitioner, gs has ‘been put before me, 
in the following way. The notice showed that the purchaser was 
a stranger and not a cosharerin the tenancy. On the faith of 
the said statement, the petitioner made the application for pre- 
emption and incurred expense, If the notice of transfer indica- 
ted that the purchaser was a cosharer tenant he would not have 
made the application for pre-emption and incurred expense, 
Assuming, that the petitioner altered his position on the 
faith of the statements in the notice that Abdul  Majid 
Mia was the purchaser, the question is whetber the latter 
can go back upon his stntement and say that he is a mere 
name lender. I do not see how the principle of estoppel 
.cin be invoked. The statute says that there can be no pre-emp- 
tion where the purchaser is a cosharer tenant. To allow the 
petitioner to pre-empt would be to defeat a statutory provision. If 
„by shutting out the defence an order for preemption be made 
in favour of the petitioner, I do not see-by what further procee- 
dings Serajul Huq would be able to set asiie the said order. I 
hold accordingly that it-is legitimate and proper for the Court 
„to go into and decide the question, in the proceedings for pre-emp- 
tion, as to whether the case comes within the exceptions made in . 
section 26F on the principle, conveniently put, that thera cannot 
be estoppel against statute. i 

The reported cises do not lay down the broad proposition 
that in no case will;thejpurchaser be allowed to go back upon 
the statements [made-in the notice. Inthe cases of Zrofemdra 
Kumar BameWji v. Symannessa Bibi (1) and Adhar Chandra 
Saka v. Gour Chandra Saha (2), the purchaser had mentioned 
in the notice of transfer certain persons as the landlords of the 
holding. Applications for pre-emption were made with those per- 
sons only as parties on the record. The purchaser turned round and 
said that other persons over and above the persons named as 


"landlords in the notice, were also landlords and the applications 


were not accordingly maintainable by reason of the provisions 
‘of section 188 of the Bengal Tenancy Act. It was held that such 
a plea could be raised by the purchaser and that he could adduce 
evidence to support hie plea. In fact in the last mentioned case 
he could, successfully support it and the application for pre emp- 


(1) (1934) 38 C. W. N. 1002. 
2) (1934) 38 C. W. N. 1098. 


Vor. LEn). — . High COURT, 


tion was dismissed. Mr. Mookerjee cited the case of Safyemdra 
Nath Rai Chowdhury v. Fulsom Bibi (1) for showing that a deferice 
that a deed of transfer was not acted upon was not allowed in a 
proceeding under section 26F on the ground that it would be 
against the tenor of the deed. An examination of the-said'case 
does nof support his proposition. I have looked into the petition 
on which the Rule was issued and the Judgment of the lower Court. 
In that case Fuleon Bibi executed an instrument of Ziba-Pil-emas 
in favour of Nrzem Mullik, the consideration for the document 
being a promise by the latter to pay her maintenance. In fulfil- 
ment of the said promise tbe latter executed an instrument on 
the same day by which he undertook to pay the lady maintenance 
atthe rate of Rs. s per month. The two deeds were registered 
and the first deed was taken from tbe Registration office by Nazem. 
It was proved that after the Registration the lady took back the 
deed of exchange, and that possession of the property remained 
with the lady as before. It was contended that the transfer was 
not complete and title had not passed to Nazem as there was no 
delivery of possession. This contention prevailed with the Munsiff 
who held that no title had ‘passed from the donor to the donee. 
Mitter J. pointed out that in a Aiba-dil-ewas delivery of possession 
is not essential and that with the registration of the deed title 
had passed to the donee. The defence was not that the instru- 
ment of Aiba-dilewas was not intended to be acted upon and this 
Court did not hold that such a defence was not open after the 
service of the notice of the transfer on the landlord. I do also 
hold that the case of Barkatulla Pramanik v. Ashutosh Ghosh 
(a) cited. by the advocate for the opposite party, is no authority 
for the proposition that a defence that a deed of transfer was not 
Operative is open in such proceedings after the service of the 
notice of transfer. Inthat case the lower Court held that there 
could be no preemption of the 8 annas share in the holding 
purchased by the judgment-debtor's wife as there was really no 
transfer of the same, but inasmuch as the landlord did not move 
against the said part of the order this Court bad not to consider 
the sald question. In the case of TZrvilohkya Nath Ghose v. 
Jajneswar Pal (3) the occupancy ryot granted a sublease to the 
_ opposite party which was registered under section 48 H of the 
Bengal Tenancy Act. On receipt of the notice the landlord 


(1) (1931) 36 C. W. N. 486. 
(3) (1932) 37 C. W. N. 89. 
(3) (1934) 38 C. W.N 1001. 
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made an application for pre-emptión under section 26 F, his case 
being that the lease wasa colourable transaction, the transaction 
being really an out and out sale. S. K. Ghose J. pointed out 
that as beween the parties to the document it was a lease, i. e. 
it was not.open to them to show that it was not what it purported 
to be, and if that be so the grantor still continued to bea tenant’ 
of the applicant. In this view of the matter the application for 
pre-emption was refusei. 


It now remains to consider the case of Swrendra Narayan 
Laysh v. Notan Eehary Mandal (1), In that case the conveyance 
purported to transfer an occupancy holding. In answer to the 
application for pre-emption the purchaser wanted to show that it 
was a Mokwrary holding. This Court held that the transferee 
was responsible for the initiation of the proceedings under section 
a6 F, by depositing the landlord's transfer fee under section a6 
D, and that he could not be allowed to interrupt those proceedings 
by saying that he purchased a holding held at a fixed rate of 
rent. Suhrawardy and Costello JJ. expressly refrained from laying 
down any general rule of law. 


In my judgment none of the cases lay down any general 


principle of law which precludes me from taking the view I have 
taken. 


The Rule is accordingly discharged with cost; hearing fee z 


: gold Mohar. 


E, D. l Rule discharged, 


(1) (1930) 53 C. L. J. 414. 
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APPELLATE CIVIL. 


Befors Mr. Justice M. N. Mukerji and Mr. Justice 
S. E. Ghose. 


PRASANNA DEB RAIKAT 
a 


THE DARJEELING HIMALAYAN RAILWAY 
COMPANY LTD. AND ANOTHEX,* 


Damages —Righl to support —Infringement, when habpens—Cawuss and effect. 

If a plaintiff proves that owing to an attempted withdrawal of support there is 
danger or apprehension of injury he may under certain circumstances be entitled 
to an injunction, But, if damage is claimed, tbe right of support must be shown 
to have been infringed and this infringement takes place as soon as and not until 
damage is sustained in consequence of the withdrawal of the support. A relation 
as between cause aod effect will have to be established before a decree for 
damages may be made. 


Appeal by the Plaintiff. 
Suit for damages. 
The material facts appear from the judgment. 


e Messrs. S. N. Banerji, Manmatha Nath Das Gupta and Apurba 
Charan Mukerji for the Appellant. 


Messrs. Bagram and Ambicapada peas for the Respon- 
dent the Darjeeling Himalayan Railway Co, Ltd. 


Drs. S. C. Basak and Bijan Kumar DONE for the Secretary 
of State for India in Council. 

C. A, Y. 

The following judgments were delivered : 

S. K. Ghose, J. :—This appeal arises out of a suit brought by 
the plaintiff against the Darjeeling Himalayan Railway Company as 
the defendant No, r on the following allegations: The plaintiff is 
the owner of certain house properties in Darjeeling situated above 
the Cart Road and comprising what is called the Wilk’s Hall 
Estate which includes Margaret Villa. The latter property stands on 
grounds at a distance of 453 feet above the railway lines which are 
on the Cart Road. Previous to the 8th August 1997, inspite of 
repeated protests and verbal notice, the defendant Railway Com- 
pany wrongfully, negligently and in utter disregard of the natural 


* Appeal from Orlginal-Decree No. a80 of 1951, agulnst the decree of Alfred 
Bose Esq,, Subordinate Judge of Darjeeling, dated the 27th June, 1931. 
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safety and the acquired right of -support in respect of the aforesaid 
Margaret Villa and its adjoining grounds, regularly and persistently 
carried on deep cutting of the steep hillside for Cays together, 
till the boulders above were disturbed and lost their support and 
an artificial landslip was caused on the aforesaid date with con 
siderable damage, actual separation and subsidence of the forest 
lands, forming part of the said premises of the plaintiff and covering 
approximately an area of 40,000 square feet. This is paragraph 3 
of the plaint, The plaintiff further alleged that his property had 
become unsafe and further landslip was imminently expected. In 
consequence of this he brought the suit claiming damages against 
the defendant company fora sum of Ra, 50,000 and certain other 
reliefs. The defendant company in their written statement denied 
the allegations agiinst them and asserted that owing to natural 
causes the defendant company apprehended danger to their lines 
shortly before the landslip occurred, and that they in the-exercise 
of due diligence in order to avoid the danger took steps as far ad 
lay in their power. They also denied that there were any protests 
made or notice given as alleged by the plaintiff. On the contrary 
the defendant company has suffered a heavy lots asthe result of 
the landslip. The Secretary of State for India in Council was 
added as defendant No. 2 and his written statement is on the same 
lines, Various issues were framed and of these issues Nos. 3, 4 and 
g are material to this appeal, 

' Issue No. 3:—Did the defendant carry on any deep cutting 
negligently and in utter disregard of natural safety and the right of 
support and did the same cause the slip and if so, are the defen- 
dants liable in any way ? And what was the area of the slip? 


"Issue No. 4 :—Has the landslip affected the safety of the build- 
inga " Margaret Villa " and lands adjoining the site? _Has there 
been any damage at all? And if so to the extent of Rs. 50,000 or 
any sum? Are the defendants liable therefor ? 

’ Issue No. 5 :—Has the plaintiff any cause of action for this suit 


.even if there was any damage at all against the defendant 


company ? 
At the trial the case made for the plaintiff was that the cutting of 
the hillside by the Railway Company was started from the begin- 


ning of July 1927, whereas the defendants asserted that nothing 


was done ontilthe asth July 1927. On this point the learned 
Subordinate Judge found in favour of the defendants. He also 
found that the Railway Company had exercised great care at every 
step and that there were no protests.of any-kind on the part of the 
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plaintiff. Then, as regards the cause of the disaster, the learned Cmt, 
Subordinate Judge found that it was due to natural causes and not 1935. 
due to any action on the part of the Railway Company, but that it Panes Tio Deb Raikat 
tock place in spite of all precautions which could possibly be taken The Darfoetin 
and were actually taken by the Railway Company. As regardsthe Himakyan Railway 
-actual damage, the learned Judge found that no damage whatever „Co, Ltd. 
was caused to the property of the plaintiff except such as have been S. K. Ghose, F 
‘compensated for under the Land Acquisition Act. In the result the SN) 
learned Subordinate Judge dismissed the suit. Hence this 
"Appeal . 
It is admitted or taken 88 proved that the landslip occurred on 
ihe 8th August 1927 at about ro p. m. between bridges 5rr and 
. 812 of the railway line on the Cart Road, the distance between these 
two points being 350 feet, Just above the Cart Road there is a 
strip of land called “Cart Road Reserve land” which is the property 
- of the Railway Company. Above thisis theland of the plaintiff, . 
“According to the Map Ex. 2 prepared by the plaintiff top of the 
landslip is about 169 feet above the railway lines. H went down 
to some distance below the Cart Road, but the evidence on this 
point is not definite. The area of the plaintiff's land affected by the 
slip is about 70 poles. The whole of. this area together with 76 
poles of unslipped land has been acquired by the Government since 
the occurrence and compensation EMNENE to Ra, 342-3-8 has 
been paid to the plaintiff. 
The question raised in this appeal is ‘comprised in issue No. 
3 above quoted and the decision of the appeal turns upon a 
question of fact, namely, whether the plaintiff has been able to 
~ prove that the slip was caused by the cutting of the hillside on 
the part of the Railway- Company. As mentioned already, the 
company admit that they started working from the asth July, 
whereas it is the plaintiff's case that work was started about the 
beginning of July. This is deposed to by the following witnesses 
for the plaintiff who had occasion to see. the locality before the 
slip actually occurred. Plaintifi’s witness. No. 1 Mrs. O'Neal hag 
& residential house close to Margaret Villa. She deposes that 
she passed by that locality on 23rd July and also before that date 
and she saw the railway workmen digging and cutting all along 
the line, Plaintiff's witness No. 2 Satya Ranjin Das Gupta says that 
he was in Darjeeling in July and August that he passed by the 
road about ao or ar days before the slip, and that. he saw the 
railway workmen cutting 200-250 feet along the place. Plaintifi’s 
witness No. 3 Sarat Chandra Chakravarti also deposes to the 
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same effect. Plaintiffs witness No. 9 Karak Lal Dasis the stable 
supetintendent of the plaintiff.and he lives on the premises. He 
seeks to support the plaintiff's cass as made in the plaint and 
deposes that he saw the railway men cutting the hillside on the 
8th July, again onthe 18th July, and the third time on the a4th 
or asth July before the slip occurred on the 8th August. He 
did not however write to inform his master till the 8th August 
vide his letter Ext. 4 and his telegram of the 9th August. Ext. 6 
was sent after the slip had occurred. Mr. S. K. Dutt, who was 
examined on commission asa witness for the plaintiff, stited that 
he s1w some cutting going 8 days or so before the slip, which is 
not inconsistent with the defendants’ cass, Hiralal Ghose witness 
No. 7 for the plaintiff states that about a month before the slip 
he saw the railway: people shifting the railway lines as the stones 
wero interfering with the traffic. The learned Subordinate Judge 
did not place any reliance on the evidence of Karak Lal.Das, He 
is of course interested and we agree with the learned Judge in think- 
ing that his evidence is unreliable. As regards the other witnesses, 
their evidence is not definite enough for the purpose of fixing a 
date on which the cutting of the hillside was begun. Not only 
as regards the date, but as regards the quantity and the nature 
of the work also the evidence is very indefinite and it suffers from 
the fact that the witnesses were deposing long after the occurrence 
when they must ‘have forgotten the details. Further more all 
this oral evidence is not supported by documentary evidence of 
any kind. 


In addition to this the plaintiff has put in evidence the state- 
ments of certain persons who examined the place sometime after 
slip had occurred. One of them is Mr. K. Dutta Gupta, a District 
Engineer who made enquiries with Babu Hiralal Ghose plaintiff's 
witness No. 7 and made a report regarding the slip Then there 
is Mr, Donelan who had been in the service of the Railway Com- 
pany from 1889 to 19ro and had also acted asa Permanent Way 
Inspector. He deposes among other things to the composition 
of the soil near about the place of the occurrence and says that 
in his opinion the usual method to avoid a slip is to slope down 
the site by cutting away earth from the top by which the weight 
at the top is removed, and strengthening the base by putting 
rivetment walle, Mr. S. E. Dutt also made an examination of 
the place after the slip, He says that he saw the place a day 
after the slip. but it appears from the evidence of Hiralal Ghose 
plaintiffs witness No. 7 that the examination might have been 
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made about a month later, Generally speaking, the evidence of 
the witnesses as to the condition of the billside immediately before 
the slip is based on hearsay. The composition of the soil is 
stated to be sand mixed with boulders, which throws very little 
light on the question at;issue and the opinion of these expert 
witnesses as to the cause of the slip is mere speculation, It does 
not go to prove that the cause must have been the work done on 
the hillside by the Railway Company. They did not notice 
springs, but it is admitted that springs do not always come up 
to the surface and might escape observation, ‘ 


The defendants have given evidence to show that the portion 
between bridges sir and 512 was an old settlement. Their wit- 
ness No. 5 Mr. Webber who acted as Permanent Way Inspector 
at the material time deposes that in 1926 there was a slight settle- 
ment. In July 1927 he noticed a similar settlement and on the 
26th July he sent a telegram tothe Assistant Engineer, Public 
Works Department vide Ext. C, as follows x—“Kindiy sanction 
culting of hillside as a large portion is coming down due to 
settlement which may lead to a serious block if not removed." 
This evidence, which is amply corroborated by other witnesses, 
goes to show that by the 25th July the slip had already started. 
Onthe work being sanctioned by telegram on the 26th July this 
officer cut the rock which was infringing the running dimensions 
df the trains and removed the details, According to this officer 
this rock was at the Ghoom end (f. e. south) of the large rock 
and it had moved forward and fallen on the road. The work 
went on from the 26th July, butthe settlement was gradually 
taking place and eventually on the 8th August at ro P.M, the 
whole hillside between bridges 511 and 5ra slid away toa length 
of 350 feet taking the Cart Road andthe railway track with it. 
The witness Sarada Kanta Banerji, who isan Overseer on the 
Railway, confirms the aforesaid evidence of the Permanent Way 
Inspector. On the 25th July he noticed that the Cart Road 
between bridges 51r and 512 had sunk about a feet and a crack 
had formed and also:a small landslip came down from the hill- 
side to the south of a big rock blocking the railway line and the 
Cart Road drain there. He engaged coolies to clear the slip 
from the railway track and the road drain. The nature of the 
work that was done in order to prevent further mishap would appear 
from the work memo which was prepared on the rst August, vide 
Ex, M. This work comprised cutting and sloping the hillside, 
rock breaking and rock cutting, and clearing slip. There is no 
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justification for drawing the inference that this work waa the cause 
of the slip that occurred on the 8th August, Defence witness 
No. 1 Bhakat Babadur Chattri and Cefence witness No. 2 Dhanbir 
who were engaged forthe work Cepose substantially to the same 
effect. Mr. White, who was examined on commission, was the 
Assistant Engineer, Public Works Department, at the time and 
he sent the telegram sanctioning the cutting of the billside .on 
the 26th -July. He rays tbat from 26th July, tothe 8th August 
the hillside was sinking daily and subsequently he discovered a 
number of springs which fact was reported by him to the 
Executive Engineer vide Ex. Z (H). This letter is dated rgth 
December, 1928, but according to the witness the date should be 
roth December, 1927. Counsel for the appellant has contended 
that this is false, But- the falsity could easily- have been demon 
strated by calling for the correspondence referred to in the letter, 
For the purpose of this appeal the point is not material Mr. 
Batterbery witness No. 3 for the defendants was the Resident 
Engineer on thé Railway at the time and he 1eceived the ‘telegrams 
Exs. Cand D on bis arrival at Kurseong on the 29th July. On 
the 3oth July he bad occasion to examine the slip that had been 
reported in the telegram Ex.C. This statement is sought t» be 
discredited by a reference to Ex B. the travelling allowance bill 
of his office, But there is nothing in that document wbich is 
inconsistent with his evidence and we are not prepared to dis- 
believe him, He says that between bridges 511 &nd 5:2, just 
south of & big upstanding rock, s small rock: mixed with earth 
had moved down towards the track and the Cart Road showed a 
distinct crack and alight settlement, Thereupon he orcered the 
contractor’s men to chip away the face of this small rock that 
was moving, as it was likely to infringe over running dimensions. 
He also ordered the contractor to fill in with earth and to save 
the crack that bad appeared on the Cart Road. He inspected 
again on the 3oth July when the small rock face referred to above _ 
was being cut and earth was being cleared from the drain and 
hear the rock, This small rock was about rsft. x rcg fL On the 
8th August he again went up to bridge 512 and found that the 
Cart Road had sunk much more than on the 3oth July. and there 
was Bill a slight movement to the south of the big rock. He 
noticed no sign of movement of the hillside below the Cart 
Road, but he noticed 3 or 4 springs 1oo-150ft below the road and 
immediately below the point where the settlement was taking 
place. On the morning of gth August when he was coming up 
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to Darjeeling he saw that a heavy slip: had occurred and he would 
attribute the disaster to the springs below the Cart Road. He 
is positive that in July there was no work done between Ghoom 
and Darjeeling under the special repair estimate. The rock 
referred to in this evidence went away with the big slip. i 

It appears that near about the bridge on either side of the 
slip area there is a Jhora which is permanent and between the 
Road and the hillside there isa drain. This however is not 
inconsistent with springs appearing atother places in the locality, 
The Railway Company, no less than the plaintiff, is interested 
in preventing a slip occurring at their place. The evidence shows 
conclusively that no cutting of the hillside took place before 
25th July, that on that date a small slip occurred, and that this 
was the reason forthe work being started on the 26th July. At 
‘the trial the plaintiff sought to make a case that the company had 
been cutting the hillside for a month before the slip in order to 
remove two level crossings between bridges 511 and sra and to 
divert the railway track towards the hillside. This was denied 
[vide D. W. 5 ] and this case was given up during the argument 
in this Court. The evidence shows conclusively that by 25th July 
natural forces were already at work towards causing the land- 
slip, It may be that the cutting of the hillside hastened this 
‘disaster. But no such case was made by the plaintiff. The plain- 
‘tif sought to prove that the whole cause of the disaster was the 
cutting of the hillside, while the defendants started a counter 
theory thatthe cause was the appearance of springs. It might 
be both, but there is nothing to show to what extent each might 
have contributed to the result and no such argument on behalf 
of the plaintiff was advanced. Mr. Banerjee for the plaintiff has 
contended that the cause must be either the cutting or the springs, 
and that if the spring theory be given up then it must be the 
cutting.- The expert evidence onthe side of the plaintiff is all 
speculation. If speculation to some extent be unavoidable we 
may refer to the following passage in the evidence of Mr. Kerr 
who was the Superintending Engineer in cbarge:—"The first 
thing I noticed when I got to the spot, that about 80 to roo 
yards of the Railway and road had slipped, that the slip had 
come down in practically a solid mass. It appeared to have slipped 
down on an inclined plane. My reasons for saying this were 
that I noticed that the trees on the top of the mass that had come 
down were practically undisturbed and still vertical except round 
the. edges of the slip, It seemed to me that thé cause of the 


— 


S. K. Ghose, F. 


.- 


E 


; , THE CALCUTTA LAW, JOURNAL. (Vor. LXI. 


slip was that a mass of heavy and very hard rock was overlying 
a layer of stale'and decomposed rock, The slip had been caused 
in the first place by water finding its way down between this large 
mass of hard rock and the underlying load of stale and decom 
posed rock. At the time of my visit the slip had practically 
slipped, there was slight movement in the south corner due to 
an isolated boulder. The main slip, as far as I could make out, 
was absolutely steady.” This opinion was formed after inspection 
of the place on the oth August, that is, the day after the slip. 
This is an officer of experience and the opinion was formed 
apparently aftera very careful observation, There is no reason 
why, in preference to this, the opinion of the expert witnesses on 
the side of the plaintiff should be accep ted. The burden of proof 
as to the cause of the slip is upon the plaintiff. and it is not dis 
charged merely by showing that the theory of springs is untenable. 
Asa matter of fact, weare not prepared to hold that this theory 
is altogether untenable merely on the ground that it was not put 
forward in .the written stetement. Apparently the officers of the 
defendants had not formed a definite opinion as to springs being 
the cause of the slip until sometime after the occurrence, But, 
in any case, the case made by the plaintiff that the slip was caused 
by the cutting of the hillside on the part of the Railway Company 
is not based on any reliable evidence as to the extent of the cutting, 
The plaintiff however rushed to make a case of damage at Rs, 
$0,000 as will appear from the telegram Ex. ro and the letter 
Ex. 8 both of the roth August, 1927, and the demand made on the 
Railway Company by the letter Ex. rr of the rrth August, 
1927. i 

In the course of his argument’ the learned Counsel for the 
appellant abandoned the case of negligence which was sought to 
be made at the trial, He pointed out that, in any case, the defen- 
dants had dealt with the property and that he was entitled to the 
right to support from the adjacent or subjacent soil in respect of 
land in its natural state. He contended that in any case the 
action of the railway in. dealing with the property resulted in the 
weakening of the support and therefore the defendants were liable 
even though they had acted carefully. (See Gale on Easement, 
yrth Edition pp. 367-361). Mr. Banerjee also drew our attention 
to the following cases: Humphries v. Brogden (1); Bonomi v. 


(1) (1850) 12 Q. B. 739 ; 202L. J. Q. B. 10 ; 26 R. R. 402. 
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Blackhous (1) ; Dalton v. Angus (2) ; Trinidad Co. v. Ambard (3). 
The fallacy of this argument is that ME Banerjee has assumed 
that it is established that the slip was caused by the action on 
the part of the defendants. But this has not been established 
and it is this factor which distinguishes the present case from the 
case cited. The more important ones amongst the aforesaid 
decisions have been referred to and discussed in the case of 4, 
Minus v. E. Devy (4) in which the law as regards the right to 
support has been considered. If a plaintiff proves that owing to 


an attempted withdrawal of support there is’ danger or apprehen- 


sion of injury he may under certain circumstanees be entitled to 
an injunction. But if damage is claimed the right cf support 
must be shown to have been infringed and this infringement takes 
place as soon as and not until damage is sustained in consequence 
of the withdrawal of the ‘support. A relation as between cause 
and effect will have to be established before & decree for damages 
may be made. .This the plaintiff has failed to establish. Consi 
dering ll the evidence we must agree with the trial Court in 
holding that the ‘disaster was due to natural causes and that the 
plaintiff has not succeeded in proving that it was due to any action 
onthe part of the defehdante. In this view it does not become 
necessary to consider the question of damages. The suit was 
rightly digmissed and the appeal must be dismissed. 

As regards costs it has been contended that the costs of the 
Secretary of State for India in Council should be borne by the 
Railway Company at whose instance the former was made a party. 
Considering the circumstances howeyer we think that the appeal 
should be dismissed with one set of costs to be divided between 
the two seta of defendants, 
` The appeal must ‘therefore stand dismissed with costs as 


aforesaid. K 
Mukerji, J :—I entirely agree. 
A, T, M, Appeal dismissed. 


(1) (1859) 9 H. L. C. £03 ; 28 L. J. Q. B. 378. 

(a) (1881) 6 App. Cas. 808, 809; 50 L. J. Q. B. 689. ^ 
(3) (1899) A. C. 594 ; 6B L. J. P. C. 114. ` 

(4) (1932) L L. R. 11 Rang. 47. 
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Time, extension of—Discretion—Order for amendment of plaint on payment 
of cost by appellate Ceurt— Payment of part ef cost by direction of primary 
Cowrt— Flainiiff, if mialed by order—Cost ascertained in decree. 

In appeal the Court ordered amendment of plaint on payment of cost, 
which is ascartained in the decree, to the defendant within certain time from 
the arrival of the record. The Subordinate Judge directed the plaintiff to 
pey only a portion of the costs decreed in.favour of the defendant. The plaintiff 
deposited the costs as directed by the trial Courtand not by the appellate 
Court. The plaintif then applied for amendment of the plaint and the trial 
Court allowed (he amendment. When the suit came up for hearing the defen- 
dant contended that the suit conld not go on asthe costs as directed by the 
appellate Court was not pald by the plaintiff within the time fixed. The 
Subordinate Judge gave effect to this contention. The plaintiff then applied 
under Order 47 Rule rand sections 114, 148 and 151 of the Code of Civil 
Procedure for extension of time for paying the balance of costs : 


Held, that this was not acase in which time should be extended, as the 
omission to deposit the entire cost was not due to a bona fide mistake on the 
part of the plaintiff though he relied on the order of trial Court. The plaintiff 
was not misled by the order of the trial Court. 


That it was the duty of the plaintiff to carry out the order of the appellate 
Coart. 


That it was not the duty of the defendants to put the plaintiff on his guard. 

Application for Review under O, 47 R. r and sections 114, 148, 
and 151 of the Code of Civil Procedure by the Plaintiff. 

Application for extension of time to pay the balance of costs 
of the defendants, : 


The material facts appear from the judgment, 
. Messrs. Panchanan Ghosk, Phanindra Nath Das and Paresh 
Nath Mukherjee (Jr) for the Petitioner. 
Dr. Bijan Kumar Mukherji and Mr. Ramkrishna Pal for the 
Opposite Party. ' 
C. A Y. 
*Civil Revision Case No. 1662 (S) of 1924, arising in Appeal from Appellate 
Decree No. 385 of 1932 and in Title Suit No, 67 of 1926 of the Court of the 
Subordinate Judge of Bankura. 


Vor, LXI.) HIGH COURT. 


The following judgment was delivered : 


Nasim Alt, J: This Rule was issued at the instance of the 
plaintiff appellant in S. A. 385 of r932 upon the defendants 
respondents in the said appeal to show cause why the decree 
passed by this Court in the said appeal should not be reviewed, — ' 

It appears tbat on r3-5-26 the petitioner instituted a suit for 
partition in respect of a certain house in the Court of the Sub- 
ordinate Judge, Bankura. One of the defences taken by the defen- 
dants opposite parties was that the brothers and nephews of the 
petitioner were necessary parties to the suit. The trial Court 
held that the suit was not bad for defect of parties and decreed the 
suitin part. On appeal by the defendants to the lower appellate 
Court the learned District Judge held that the brothers. and 
nephews of the plaintiff were necessary parties to the suit and in 
that view dismissed the suit, The plaintiff thereupon took a 
second appeal to this Court, viz. S. A. 385 of 1932. This Court 
held that the suit was bad for defect of parties but on plaintiff's 
application to amend the plaint by adding his brother and nephews 
to the suit this Court on rith July, 1934 allowed the amendment 
on the following condition viz: “the plaintiff however must pay 
the costs decreed in favour of the defendants by the lower appellate 
Court within a month from the date of the arrival of the record 
of the case in the triel Court. In default the appeal will stand 


dismissed with cost.” The amount of costs to be paid by the: 


plaintiff was an ascertained amount specifically mentioned in the 
decree of the lower appellate Court. The trial Court received the 
record on 24th August, 1934.. The learned Subordinate Judge on 
that day evidently under a misapprehension directed the plaintiff 
to pay only a portion of the ccsts decreed in favour of the defen- 
dants, On sth September, 1924, the plaintiff deposited the costs 
as directed by the trial Courtand not by this Court. On arst 
September, 1934, the plaintiff filed an application before the trial 
Court for joining his brother and nephews as defendants in the 
suit as they were not willing to join as plaintiffs, This prayer was 
allowed on 220d September, 1934. On 19th November, 1934, 
when the suit came up for hearing the defendants contended that 
the suit could not go onas the costsas directed by the Court 
was not paid by the plaintiff within the time fixed by this Court. 
The learned Subordinate Judge gave effect to this contention. 
Therefore this Rule was obtained by the plaintiff as stated above 
for extension of time for paying the balance of the costs decreed 
in favour of the defendants, The learned advocate for the 
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opposite parties opposed:the Rule on the ground that this Court 
had no power to extend the time under Order 47, rule x or Section 
148 of the Civil Procedure Code. Assuming however that this 
Court has power I am of opinion after hearing the learned advoctes 
for both parties that this is nota case in which time should be 
extended. The ground for extension of time taken by the peti- 
tioner in the petition on which the Rule was issued is that the 
omission to deposit the entire costs was due to a bonafide mistake 
on bis part as herelied on the order of the Court. Itis also 
stated in the petition that the petitioner was also misled by the 
fact that the defendants did not take any objection on the ground 
of insufficiency of the amount of deposit when the amount was 
deposited. . 

ı The petitioner himself filed an‘appeal against the decree in 
which the amount of costs decreed in favour of the defendants 
was clearly and specifically mentioned, Itis not stated anywhere 
in the petition to this Court for extension of time that the peti 
tioners did not know the contents of the decree or that he bad 
not in bis possession any copy of the decree.. The prayer for 
amendment of the pliint at a very. late stage of the suit was an 
indulgence shown to him on condition that he would pay the 
costs incurred by the defendants in the Courts below within the 
the time fixed by this Court. It was his duty to carry out that 
order. The facts of this case do not show that he was really 
misled by the order of the Subordinate Judge. It waa not the 
duty of the defendants to put him on his guard. 


This is not therefore a- fit case in which time should be exten- 


ded. The Role is accordingly discharged with costs. Hearing fee 
ig assessed at one gold Mohor. 


AT. Rule discharged. 


Vor. LXI.] HigH CoURf. 


ORIGINAL CIVIL. 


Before Mr. Justice G. D. McNair. 


UDOY CHAND PANNALAL 


v. 


BHAGIRATHLAL GHASIPROSAD.* 


Execwtion— ward against jirm—Reference -nuder Indian Arbitration Act 
(IX af 1899)—Application to execute against a member of the fim per- 
sonally — Notice, if Secessary—Civil Procedure Code (Act V of 1908) O. 30 
R, 3—Award, when to be filed. 


An award against a firm can be executed against an individual member of 
the firm personally notwithstanding that he did not receive notice of the arbi- 
tration or of the filing of the award. It is not incumbent to serve notice on 
every member of the firm. 


Vallabhdas Keshavlal (1) and Louis Dreyfus & Co. v. Purshotlamdas (2) 
distinguished and doubted. 


It Is not needed that the notice of flag of award made on reference to 
arbitration under the Indian Arbitration Act IX of 1899, should be served on 
the parties to the reference and on every member of a firm whom it sought to 
make liable. 

Udai Chand v. Debibux (3) followed. 


Provisions of Order 30 of the Code of Civil Procedure refer to a time 
anterior to the decree and are not applicable toan award which has been filed 
and which has therefore become enforceable as a decree. Hence it is not 
necessary under O, 30 R. 3 of the Codeto serve a notice'on the individual 
member of the firm to make him liable under the award. 


The provisions of O. at R. so. of the Code of Civil Procedure are applicable 
to applications for execution of award made ow reference to arbitration under 
the Indian Arbitration Act IX of 1899, which has become enforceable as & 
decree. 


The award made on reference to a:bitratloa under the Indian Arbitration 
Act IX of 1£99, only becomes enforceable as & decree when it has been filed and 
it is only then that execution can arise. 


An application to file an award can be made more than three years after the 
making of the award. 


' Application to execute the award against a member of the firm 
personally by the firm of Udoy Chand Pannalal. 


* Application for execution. 

(1) (1925) 29 Bom. L., R. 660. 
(2) (1919) I. L. R. 47 Cale. a9. 
(3) (1920) I. L, R. 47 Calc. 951 
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The material facts appear from the judgment. 

Mr. N. C. Chatterjee for the Applicant. 

Adr. J. N. Masumdar for the Opposite Party. 

'The following judgment was delivered : 

MoNaip, J: This is an application by the firm of Udoy 
Chand Pannalal for leave to execute an award in its favour dated 
the 2ist August, 1930 and filed on the rath November 1534. 


The award was made against the firm of Bhagirathlal Ghasiprosad 
ordering them to pay Rs. 1,326-1-6 in full settlement of the 


‘petitioner's claim, The petitioners seek to execute it against 


Bhagirathlal personally as being a member of the defendant 


firm. : 


It is admitted that the firm is in liquidation but the state- 
mentthat it was insolvent prior to the making of the award is 
denied. 

. The application is opposed on various grounds. It is conten- 
ded first that the award cannot be executed against Bhagirathlal 


‘a8 @ partner inthe firm because he did not recéive notice of the 
arbitration or of the filing of the award, and reliance is placed 
‘on the decisions in VallabAdas Keshavlal (1) and Louis Dreyfus 


& Co. v. Purshottamdas (2), In the former case the learned 
Judge was of opinion that the award which was before him was 


against an individual and not against a firm ; he was further of 


opinion that the firm concerned wasa foreign firm which could 
not be sued or take part ina reference to arbitration in the firm 
name; so that any decision by him onthe question whether an 
award against & firm can be executed against an individual cannot 
but be "obiter." Moreover his views were dissented from in 58 


‘Bom. at p. 173. In the Calcutta case it was held that the award 


was not invalid because it was made against a firm, and Mr. Justice 


-Fletcher’s dictum in an earlier case that “this Court cannot make 


a decree against a firm when it is ignorant as to what persons 
constitute the firm? was expressly disserted from, but the award 


'wes set aside on the ground that one of the parties thereto had 


nothad proper notice of the arbitration. What happened there 
was that one of the parties raised an objection to the arbitration, 
though it did not definitely refuse to arbitrate ; and it was held 
that in the circumstances the arbitrators were bound to give notice 
that they were proceeding with the reference. 


(1) (1926) 29 Bom. L. R. 660. 
(a) (1919) I. L. R. 47 Cak. 29. 
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The facts here are different. There is no suggestion that the inus 
defendant firm,. which wasthe party to the arbitration, did not 1935. 


receive the requisite notices ; all that is suggested is that the pre- 
sent objector did not receive notices. There is nothing in the 
rules or in the decisions making it incumbent to serve notices on Bhagirathlal Ghasi- 
every member of the firm. pred 

It was urged further that notice of filing the award must be McNair, F. 
served on the parties to the referenco and on every member of =~ 
a firm whom it is sought to make liable. This argument was 
raised and negatived bya Division Bench of this Court in Udai 
Chand v. Dedibux (1) At p. 957 of the report Mookerjee, J. 
deals with the matter at length, and his conclusion on p. 958 is 
that the alleged omission to give notice of the filing of the award 
does not destroy the operative character of the filed award. The 
learned Judge points out that the provisions of the Indian Arbi- 
tration Act differ substantially from the provisions of the English 
Arbitration Act 1889 and he holds that the,plain language of 
Section 15 of the Indian Arbitration Act tha the moment an 
award is filed in Court it becomes enforceable as if it were a decree 
ofthe Court shoull be given effect to. Iu support of his con- 
tention that to make an individual, partner liable he must be served 
with notice, Mr. Majumdar relied on Order XXX r. 3 ot the Code 
of Civil Procedure. 

In his affidavit in opposition Bhagirathlal states that the defen- 
dant firm was “closelon oraboutthe riath day of March, 1930, 
and immediately thereafter dissolved. The said Udoy Chand 
Pannalil was at all miterial times aware of this fact.” It will be 
rememberei that the award was made in August; 1930. He there- 
fore relies on the proviso to Order 30 r. 3 which lays down that 
where a partnership has been dissolved to the knowledge of the 
plaintiff before the institution of the suit the summons shall be 
served upon every person in British India whom it is sought to 
make liable. The statements in the affidavit are extremely vague, 
and they are denied in the affidavit in reply. 

There is nothing inthe affidavits to show when the reference 
to arbitration was made, and it isclear that these provisions of i 
Order 30 refer toa time anterior to the decree and cannot be 
applicable to an award which has been Aled and which has there- 
fore become enforceable as a decree. 

It isto be noted also that there is no suggestion at any time 
that the service on the firm was faulty, nor does the opposite 

(1) (1920) I, L. R, 47 Cak. 951. 


Udoy Chand 
Pannalal 
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party even suggest that he was nota member of thefirm. His 
defence is founded on the fact that he was a partner. 

Mr. Majumdar further contends that the provisions of Order 
21, r, 5o under which this application is made do not apply to an 


- award against a firm. This argument was put forward and rejected 


by the Bombay High Court in Manilal v, Bharat Spinning and 
Weaving Co. Lid. (1). Kania, J. at p. 168 of the report points out 
that the underlying fallacy of this argument is to assume that the 
Civil Procedure Code 1s ¢erms provides for enforcement of all 
proceedings under other acts of tbe Legislature, and later on the. 
same page of the report he says :— 

“The fact that the provisions of rule 5o have been deliberately 
included in Order XXI in the Code instead of allowing them to 
remain in order XXX as was done in the English law showsa 
distinct departure on the part of the Indian legislature by putting 
in one chapter all the modes of execution.” 

The decision of Kania, J. on this question was upheld on 
appeal by the High Court at Bombay. Both the learned Judges 
in the Appellate Court holding that section 15 of the Indian 
Arbitration Act would be for all practical purposes a dead letter, 
and the very object for which the law of arbitration was enacted 
would be frustrated, unless the relevant provisions of Order XXI 


. Were read as covering an award, by treating a “decree” as includ- 


ing anaward which has become enforceable as a decree, and by 
treating "The Court which passed the decree" as referring to 
the Court whose decres the award is to be treated as being for 
the purpose of execution.” With this reasoning I respectfully 
agree and in my opinion this contention must fail. 

Mr. Majumdar finally contended that this application was not 


, an application for execution, but an application for /sap« to execute 


the award &nd that it was governed not by. Art. 183 but by Art, 
181 of the Limitation Act. Time runs, he contends, from the 
date of the award f.e the 23rd August, 1939 and the bar of 
limitation operates 3 years from that date. In support of his 
argument he relies on the cass of Bhaguans v. Hiraji (a) where it' 


-was held that an application for leave to execute a decree against 


partners who were not impleaded. and were not served in the 
suit was merely an ancillary application in the application for 
execution. In my opinion this contention cannot prevail. 
The award it is true was made in 1930 but the award only 
(1) (1933) I. L- R; 58 Bom. 162, 
(2) (1938) 34 Bom L. R. 1112, 
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becomes enforceable as a decree when it has been filed and it is 
only then that execution can arise. i 


The award was filed in November, 1934, and whichever Article 
of ths Limitation, Act may be applicable the present application is 
in time, 

, The petitioners have, it is true, waited more than 3 years before 
filing their award but there is no provision of law of which Iam 
aware to prevent them from adopting this course nor am I aware 
of anything to prevent the unsuccessful party to an award from 
applying to have the award filed should he consider it against 
his interests to allow his opponent to postpone the period of 
execution. 


The application is allowed. An order is made in terms of 
prayers 1, 2 and 3 of the petition, 

Charu Chandra Bose : 
holder. 


A. Z. Bose: Attorney for the Judgment-debtor. 


Attorney for the Applicant, Decree- 


A. T. M. Application allowed. 


APPELLATE CIVIL, 


Before Sir Harold Derbyshire, Kinght, Chief Justice and 
Mr, Justice M. N. Mukerji. 


' AHMED HOSSEIN BEPARI AND OTHERS 


v. 
DIGENERA NARAIN SINGHA ROY AND OTHZRs*, 


Record-of- Rights, entry  in—Presumption-—Suit for declaration as to in- 
correctness —Limitation in such suits. 


An entry in a record-of-rights neither creates nor takes away any righi, it 
1s made on the basis of possession. i 


*Appeals from Original Decrees Nos. 44 and 68 of 1930, against the decrees 
of Surendra Nath Roy, Esqr., Subordinate Judge, and Additional Court of Dacca, 
dated the 25th-November, 1929. 
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Such an entry remains as a plece of evidence with a presumption of 


correctness attached to it and it is not absolutely incumbont for a party to avoid 
the effect of such presumption. i 


A party affected by an entry ina record-of-rights can come to Court when 
he finds some injury actually arising from it. 


So long as a suit is framed to avert or remedy an injury and it 1s in time 
for that purpose, it should not be held to be out of time simply because of the 
fact that a declaration as regards the incorrectness of the entry ls sought for 
as ancillary to the relief as to the injury. 


Appeal by the Plaintiffs. 

Suit for declaration that the record-of-rights was wrong and for 
injunction. 

The material facts appear from the judgment. 


' Messrs, Jatish Chandra Guha and Satindra Nath Roy Chow- 
dhury for the Appellant (in Appeal No. 44). ) 


Mr. Sachindra Kumar Roy for the Appellant (in Appeal 
No. 68). 


Mr. Bhupendra Nath Roy Chondhury (for Mr. Satindra 
Chandra Khasnabis) for Respondent (in Appeal No. 44) 


Messrs. Kiron Mohan Sarkar, Apurba Charan Mukerjes and 
Jatis Chandra Guha for the Respondent (in Appeal No. 68) 


The judgment of the Court was as follows : 


Mukerji, J: These appeals have arisen out of a suit which 
was commenced on the following allegations :— 


That the lands of Taluk No. 1116 ,of the Dacca Collectorate 
are owned and possessed jointly by the plaintiffs, the principal 
defendants and the proforma defendants, the plaintiffs and the 
proforma defendants having an 8 annas share and the principal 
defendants the remaining 8 annas share, that a Debuttar, a 
Brohmottar and a Shikmi have been wrongly recorded as interests 
held under the r6 annas of the Taluk; and that in a partition 
pending before the Collectorate, the said interests were being 
treated as such. The plaintiffs as owners of a 5 annas ra gandas 
share in the Taluk alleged that the said interests had no existence 
in. fact, and that at least none of them were held under the 8 
annas share belonging to themselvesand to the proforma defen- 
danta. The reliefs asked for were several, but for the purposes 
of this appeal they may be taken to have been the following :— 
(a) A declaration that the record in so far asit mentioned the.. 
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said interests as under the 8 annas share of the plaintiffs and of 
the proforma defendants was wrong, and that the said B annas 
share was free from those interests ; and (b) an injunction restrain- 
ing the principal defendants from claiming such interests. 

The defence of the principal defendants was a denial that there 
was anything wrong in the record that had been made of the said 
interests, a plea of limitation, and an objection as regards the 
maintainability of the suit. The last two matters go together. 

The Subordinate Judge has found—“There is no Debuttar 
Brahmottar or Shikmi right under the 8 annas share of the 
plaintiffs and of the proforma defendants, though there are such 
rights under the 8 annas share of the principal defendants”. This 
‘finding, it should be stated, has not been disputed before us. The 
learned Judge, however, has dismissed the suit on the ground of 
limitation. The two appeals have been preferred by the plaintiffs 
in two batches. 

The learned Judge has held that the suit is fora declaration 
that the Plaintif’s right has not been correctly recorded and so is 
a suit within the proviso to section 111A, of that Bengal Tenancy 
Act; that the other prayers in the plaint did not convert the 
suit into one of any other nature; and that as the suit, to which 
article 120 of the Limitation Act applied, was not instituted with- 
in six years of the final publication of the record of rights, it was 
barred. He overruled the contention that the plaintiffs were 
entitled to come within ‘six years of the date when their title was 
in jeopardy. Forthe view of limitation that he took he relied on 
the case of Rajani Nath v. Monaram (1). , 

In the case of Shebatt Kumar Birendra v. Surendra (a), it nas 
bean observed that so long as the entry does not injure the plain 
tiff he need not come to Court at all, and that, therefore, a plain- 
tiff is not out of time if he institutes the suit within six years of 
the injury which the entry creates and which is the cause of action. 
As the law and the authorities bearing on it were not discussed 
in that case, and asthe Subordinate Judge has taken a contrary 
view, it is necessary to consider the matter further. 

Under the substantive part of section 111A, no suit in respect 
of the order directing the preparation of record-of-rights dr in 
respect of framing, publication,, signing or attestation of such 
record or any part of it lies in the Civil Court; nor does a suit 
lie in the Civil Court in respect of rent settled under Sections 104A 

(1) (1919) 23 C. W. N. 883. 
(3) (1933) 58 C. L. J. 120. 
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to 104F, except a suit provided forin Section 104H. The pro- 
viso contained in Section rrrA says that a person dissatisfied 
with any entry in or omission from a record-ofrights, which con- 
cerns a right of which he is in posession, may institute a suit for a 
declaration of his right under Chapter VI of the Specific Relief 
Act, 1877. 

As explained inthe case of Masarulla v. Amirwddi (x), the 
first part of section rr1A, prohibits suits which seek to take undue 
advantage of mere technical defects in the procedure leading up 
to or involved in settlement proceedings ; and it further prohibits 
the alteration of rent once settled except to the extent allowed by 
Section ro4H, the object of which prohibition is to safeguard the 
Government Revenue and to attach reasonable finality to the fixa- 
tion of assets upon which the Government revenue is based. Section 
104] makes it clear that, subject to the provisions of Section 104H 
the rent settled shall be deemed to have been correctly settled 
and to be fair and equitable, But the question ig, what is the effect 
of an. omission to institute a suit under the proviso of Section 
111À as regards a right which has been entered in or omitted 
from the record of rights? Plainly, the only effect is that the entry. 
in the record of rights as finally published remains and "shall be 
presumed to be correct until it is proved by evidence to bein 
correct", [ S. ro3B. ( Sub-section (5) ) ]. The entry in the record 
of rights neither creates nor takes away any right: having 
been made onthe basis of possession, it remainsas a piece of 
evidence with an evidentiary value, namely, with & presumption of 
correctness attaching to it. It is not absolutely incumbent on and 
indeed it is often unnecessary fora party to avoid the effect of the 
presumption: a party affected by the presumption can come to 
Court as and when he finds some injury actually arising from it. 
And so long as he frames his suit to avert or remedy the injury 
and is in time for that purpose, the fact that he seeks*for a declare- 
tich as regards the incorrectness of the entry, but only as ancillary 
to the relief as to injury that he asks for, it is not possible to see 
how or why his suit should not be held to be in order. On the 
words of the statute andon principle, no other view is indeed 
possible. 

Now, let us see what is the state of authorities on the point, 
In the case of Ramgulam Singh v. Bishnu Pargash Narain Singh 
(a), the learned Judges explained the nature of the suit which 

(1) (1905) 3 C. L. J. 137. 

(2) (1906) 11 C. W. N. 48. 
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the proviso to section 111A GRADERS and observed as 
follows :— 

“The proviso to section rrrA of the Act seas of the possi- 
bility of a suit by a person who is affected by an entry in “the 
Record of Rights, for a declaration under the Specific Relief Act ; 
and a suit for declaration, as is contemplated by Section 42 of the 
Specific Relief Act, may be instituted within six years of the date 
when the cause of action arose. We are of opinion that it was 
not necessary for the plaintiff to bring a suit to set aside an entry in 
the Record of Rights.” 

In this decision as well as ina previous decision Agin Bini 
v. Mohan Bikram Shak (1) to both of whicb Mitra, J. was a party, 
the learned Judge very clearly pointed out that it was not neces- 
sary fora party to bringa suit for avoiding a presumption, but if 
his cause of action is the entry itself and he wants to bave the 
entry corrected he must come within six years of that cause of 
action. In Sheopher v. Deonarain (a) it was held that unless an 
actual claim was made upon the entry in the record of rights time 
did not run against a plaintiff who seeks to have a declaration 
against the correctness of the.entry. In Dina Nath v. Rama Nath 
(3), along with a prayer for declaration there was a prayer for 
confirmation of possession and for an injunction it was held that 
the prayer for injunction was a prayer fora consequential relief 
and so the suit was not a declaratory suit to which article 120 of 
the Limitation Act applied. It was further pointed out that entries 
in a record of rights adverse to the plaintiff do not by themselves 
affect his possession though they may be used in evidence against 
him ina suit for declaration of title, and that time does not run 
against him until an actual claim is made on the strength of -the 
entry in the record of rights. In Saroj v. Umed Ak (4), it was 
observed that an entry in the record of rights merely arises a 
presumption of correctness and is not a starting point for the 
computation of the period of limitation. In that case a suit for 
declaration of title and confirmation of possession was brought 
more than six years from theIdate of final publication of the record 
of rights but within six years fromthe date of the attempted dis- 
possession ; and it was held that the right to sue accrued on the 
latter date and the suit was not barred. In the care of Profulla 


(1) (1902) I. L. R, 7o Calc. 20. 

(a) (1912) 10 A. L. J. 415. 

(3) (1915) a3 C. L. J. $61. 

(4) (1921) 35 C. L. J. 19; 25 C, W, N. 102a, 
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Chandra v. Ksksira Lai (1) tbe plaintiffs had not asked for 
correction of record of rights, but had incidentally asked fora 
declaration that the entry therein was incorrect and had also 
sought for an injunction restraining the defendant from executing 
arent decree which the latter had obtained on the basis of the 
wrong entry; and it was held that the plaintiff was within time, 
having come within six years of the institution of the suit for 
rent. 


Let us now turn to some of the decisions of this Court in which 
guits instituted more than six years after the final publication 
were considered time-barred. The case of Rajani v. Monaram 
(2) upon which the Subordinate Judge has relied is only an autho- 
rity for the proposition that if the plaintiff sues for a declaration 
that the entry “is wrong and makes the entry itself his cause of 
action, he must institute his suit within six years from the final 
publication and not from the date of the sighing of the certificate 
of such publication. It should be noticed that in that case the 
plaintiff did not rely on any other cause of action and did not allege 
that his possession had in any way been disturbed or threatened 
to be disturbed by the defendant and yet added a prayer for con- 
firmation of possession ; and as the learned Judges pointed out, 
“the only cause of action alleged in the plaint was the alleged wrong 
entry in the record of rights.” The same was held in tbe case of 
Prodyat Kumar v. Bal Gobinda (3) the state of facts being similar. 
So algo in other cases where the cause of action wasthe entry 
itself and nothing else, it has been consistently held that the plain- 
tiff must come within aix years of the entry [ e. g. 4ódw/ Gafur v. 
Abdul Jabbar (4); Ashutosh v. Radhika Lal(s).| It should be 
noted that in the last of these two cases, while it was said that 
the entry, by reason of the presumption as to its correctness, casts 
a cloud on the title, meaning thereby that it thus affords a cause ` 
of action for a declaration, it was not suggested that the plaintiff 
was bound to come to dispel the cloud, or, in other words, that 
ifhe did notthen come for that purpose be would pe precluded 
from challenging the entry in future. 


Inthe Patna High Court the principle governing suits of this 


* 


(1) (1929) 49 C. U. J. 381. 
' (2) (1919) 33 C. W. N. 883. 
(3) (1924) 41 C. L. J. 31. 
(4) (1926) 97 I. C. 635. 
(5) (1928) I. L. R. 56 Cake, 407. 


Vor. LXT,} RIGH COURT. 


nature was enunciated in Bstj Behari v. Sheo Shankar, (1) in these 


words :— 
“In Sheikh Amiruddin v. Sheikh Saidur Rahman (a) it wes 


held that if a suit is substantially such a declaratory suit as is con 


templated in the proviso to Section 111A of the Act, then the 
plaintiff cannot by adding a prayer for confirmation of possession 
escape the six years’ rule. The point from which limitation is to 
run is the date of the publication of the adverse entry in the 
Record-of Rights: Ras Golam v. Bishun PPokash (3) ; Francis 
Legge v. Rambaran (4)? 


And in the said. case it was also clearly pointed out that an 
entry in the record of rights neither creates nor extinguishes rights 
but that it is merely a rebuttable piece of evidence." 


Ina later cate of the same Court Ramji Ram v." Lala Sadhu 
Sasan (5), the learned Jndges were not prepared to affirm the view 
propounded in the case of Sheikh A4mrwddim v. Sheikh Saidur 
Rahman (2), that if the declaration, sought for substantially 
challenged the Recrod«of-Rights, the suit for such a declaration must 
` be instituted within six years of the final publication of the 
Record-ofRights ; and laid down the principle in the following 
terms : 

"Where there is a definite challenge to the plaintiff's rights by 
an entry made in the Record-of-Rights and where the fact is patent 
that the plaintiff must have been aware of that challenge to his 
rights, the suit, if brought upon that challenge, must be brought 
in accordance with the six years’ rule. of limitation If, in spite 
of the challenge the plaintiff retains possession of the property, 
he is not required to institute any suit upon that challenge but 
may institute a suit at any time within six years of the new 
challenge which has the effect of prejudicing his rights." 


There are numerous cases, not under the Bengal Tenancy Act, 
in which entries in Settlement papers, baving similar probative 
value, were alleged to be wrong, and reliefs were asked for on that 
footing ; and it has been consistently held by the Allahabad High 
Court that independently of the cause of action which arises upon 
the entry itself, a fresh cause of action justifyinga prayer fora 


(1) (1916) a Pat. L. J. 124 ; 39 I C. 85. 

(2) (1916) 1 Pat. L. J. 73. = 
(3) (1506) 11 C. W. N. 48. 

(4) (1897) 1. L, R. 20 All. 35. 

(5) (1917) a Pat. L. J. 493. 
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declaration and for other appropriate: reliefs may arise when on 
the strength of the entry the plaintiff is put in jeopardy. [ Xa 
Prasad v. Harbans (1) ; Aftab Ali v. Akbara Ali (2) and the autho- 
-rities referred to in these cases |. 

The prayer for injunction which was there in the present case 
wag, in fact, a prayer for a consequential relief which arose out of 
claim in the partition proceedings which the defendant put forward 
on the basis of the entry. So long asthe suit was, as it was, 
instituted within six years of that cause of action, the suit was not 
barred. 

The appeal therefore should be allowed ; and the decree of 
the Court below being set aside, & decree should be entered giving 
the plaintif the declaration and. the injunction set out in the 
beginning of this judgment, The plaintiffs will also be entitled 
to their coste of the suit and of the appeal as against the contesting 
defendants. We assess the hearing fee in this Court at ten gold 
mohurs in each appeal. . i 


Derbyshire, C. J :—1 agree. 
E, D. k Appeal allowed, 


(1) (1919) I. L R. 41 All, sog. 
(2) A. L R, (1929) All. 529. 


Before. Mr. Justice S, Ñ. Guha and Mr. Justice C. Bartley, 


BANWARILAL JAGANNATH 


v. 


BOMBAY BARODA & CENTRAL INDIA 
RAILWAY COMPANY.* 


Indiam Railways Act, (LX of 1390) Rish Note H—Liability of Ralluny Company 
15 respect of goods consigned—Burden of proof Misconduct. 
Where the contract betweon a oonsignor of several tins of ghes and a Railway 
Company was embodied in Risk Note H, which exonerated the laiter from all 
liability for loss or damage to the consignment, except on proof that such logs or 


* Appeal fronf Appellate Decres No. 1687 of 1932, against the decree of J. P. 
Baruah Esq. Special Subordinate Judge, Assam Valley Districts, dated the 14th 
March, 1932, reversing the decree of P. Singh Esq. Munsiff, Dibrugarh, dated the 
4th. Jaly, 1931. . 


Vot, LŽI] ." tBioHCOURiS `o on 547° 
damage arose from the misconduct of the servants of the Company and contalred : Cm. > 

a proviso that In case of non-dellvery of one or more packages consigned, not, 193E. 

arising from accident to train or fire, the Rallway Company was to disclose to Sr 


the conslgnor how the consignment was dealt with during transit, the obligation , Banwarllal | Jagannath - 
of disclosure on the part of the Railway Company is sufficlently discharged by. Bombay, Baroda and ! 
showing that the packed tins were placed in a wagon which was sealed and Contri Vince + 
riveted at the place of ‘consignment, and evidence of examination of the wagon' ao 

at an intermediate station is not necessary in cases of through booking which 

involves no tanshipment and the absence of such evidence will not lead to any 

inference of misconduct oa the part of the Railway servants. If in such cifcum-. 

stances any pilferage of the goods occurs, it is for the plaintiff consigaor to prove : 

misconduct, 

Misconduct is not necessarily established by Nd even culpable negligence, 
which fs something opposed to accident or negligence and is the intentional 
doing of something which the doer knows to be wrong or which he does reck- 
léssiy, not caring what the result may be. 

M. and S. M. Ry. Co, v. Sundarjee Kalidas (1). | 

Appeal by the Plaintiff. - 

Suit for recovery of damages for short delivery of goods, i 

The facts of the case will appear from the judgment of the 
Court. ‘ 

Messrs. A. C. Chatterjee and Bankim Chandra Roy for the 
Appellants. 

Messrs. Ambicapada Chowdhury and Bhabeskh Narayan Bose 
for the Respondents. g l eed 
C aA. V. 
„The judgments of the Court were as follows : 
- Bartley, J. :—This is an appeal by the plaintiffs against the Fabruary, 5- 
dismissal, by the Court below of their claim for damages. EI 
The suit was against the Bombay, Baroda and Central India 
Railway, to recover Rs. 899-14, on the allegation of short delivery 
of a5 tins of Ghee out of a consignment of 63 tins booked to the 
plaintiffs at Tinsukia from Malakhera station, The Company denied 
liability, and the main issues for trial were „whether the defendants 
were exempted from liability under the risk notes, A and H, 
covering the consignment, and whether the plaintiffs were entitled 
to sue The Muraiff decided both points in favour of the plaintifs, 
and decreed the suit. The Court of appeal below reversed these 
findings and dismissed the suit Plaintiffs have appealed to 
this Court, . , 


` we i ai. cage BP Ode 
The contract between the parties is i-Gubodiet in risk | note H. 
_ It is a contract of carriage at a special reduced rate, in considesation 


(1) (1933) I. L, R. 60 Calc. 996 ; 37 C. L. J. agi. 
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of which the Company is exonerated from all liability for loss or 
damage to & consignment, except on proof that such loss or damage 
arose from the misconduct of the servants of the Company. There 
isa proviso thatin case of non-delivery of the whole of one or 
more'packages forming part of the consignment, such non-delivery 
not being due to accident to a train or to fire, the Company shall 
be bound to discloss to the consignor how the consignment was 
dealt with throughout the time it was in possession or control of 
the Company, and if necessary, to give evidence thereof before the 
consignor is called upon to prove misconduct but, if misconduct 
cannot fairly be inferred from such evidence, the burden of proving 
such misconduct shall lie on the consignor. 

Both Courts below have directed themselves properly in regard 
to the evidence adduced before them, but they differ in the com 
clusions derived from consideration of that evidence. The 
Munsifi’s finding was that the defendants had not shown in what 
condition the wagon was at Kipasamohanta, (one of 22 stations 
between Gorakhpur where the consignment was intact and Chapra, 
where the loss was detected) and had therefore failed to disclose 
how they dealt with the consig nment throughout the time, and were 
not protected under the risk note. The Court of appeal below held 
that no such evidence of examination of the waggons at intermediate 
stations was necessary; that the loss was due to pilferage ; that no 
misconduct on the partof the Railway servants could fairly be 
inferred from the evidence showing how the consignment was dealt 
with; that the onus of proof of misconduct therefore lay on the 
plaintiff and that it was not discharged. The suit was therefore 
dismissed. 

On appeal before us, the substantial contentions have been tbat 
the Court below should have inferred, from the evidence given on 
both sides that there was misconduct on the part of the Company's 
servants, and that tbere was no disclosure, on the part of the Com- 
pany, of the manner in which tbe consignment was dealt with, such 
as would, under the terms of the contract throw the onus of proving 
misconduct on the present appellants, 

In view of these contentions, reference was made before us to 
a number of reported cases, in which the question of misconduct 
was directly or incidentally considered. Only one of these cases 
however is exactly in point, M. and S, M. Ry. Co. v. Sundarjee 
Kalidas (1). 

In that case it was laid down, after an exhaustive review of the 

(1) (1932) I. L. R. €0 Calc. 996 ; 57 C. L. J 281. 


Vor. LXI.] HIGH COURT. 


authorities on the point that “misconduct is not necessarily 
established by proving even culpable negligence. It is something 
opposed to accident or negligence, and is the intentional doing of 
Something which the doer knows to be wrong, or which he doea 
recklessly, not caring what the result may be, ” 

I concur in that view, and would adopt the definition given in 
that case. i 

In the light of that definition, it certainly cannot be held, on 
the findings of fact arrived at by the Court of appeal below, on the 
evidence, that a fair inference of misconduct on the part of the 
Company’s servants canbe made inthe present case. It was 
founded by that Court that the closed tins were placed in a wagon 
which was sealed and rivetted, and that nothing more was required 
to ensüre the safety of the consignment, which wasa through 
consignment. The wagon was intact at Gorakhpur. At Chapra, 
the offside of the wagon was open, the seal removed, and some of 
the contents missing. The rivets and seal had been cut and pilferage 
had taken place between Gorakhpur and Chapra 

I see no reason whatever to dissent from the conclusion arrived 
at by the Court of appeal below, namely, that no misconduct on the 
part of the Railway servants can fairly be inferred from the 
established facta. 

It remains to consider the further contention raised on behalf of 
the appellants, that there was no disclosure by the Company of how 
the consignment was dealt with while under their control. 

There is, in my view, no substance whatever in that contention. 
The duty cist onthe Company was to show what was done by them 
in fulfilling their part of the contract, the carriage of the goods from 
Malakhera to Tinsukhia. They proved that the goods were placed 
in a sealed andrivetted through wagon consigned to Tinsukhia. 
It has been definitely found that no additional precautions are 

' necessary in the ‘case of through consignments, I cannot assent to 
the proposition that disclosure connotes that the Company must, 
in the case of a through consignment, be prepared to give evidence 
as to the condition of the wagon at any intermediate stage of the 
journey. The position might possibly be differentifa question of 
tránshipment were involved, but on the facts found in the present 
case it must be held that there was disclosure by the Company 
within the meaning of the contract, 

In the result this appeal fails and is dismissed with costa, 

Guha, J. :—1 agree. a 


A C. Cr Appeal dismissed. 


529 


Civ 
1935- 
eer) 
Banwarilal Jagannath 
v. 
Bombay, Baroda and 
Central India 
Ry. Co. 


Bartley, F. 


539 


Civ. 


— 


1935. 

Qe 

March, 26, 27, 98 
April, 8. 


— 


é 


THE CALCUTTA LAW' JOURNAL, [Yon LXI. 


Before Mr., Justice M. N. Mukerji and: Mr. ust 5 
S. K. Ghose > . Ue 


MAHAMMAD MAYENUDDIN MEA AND orHkmS 
i (oc i i ; 
MAHARAJA BAHADUR SIR PRODYOT KUMAR ` 
, TAGORE AND OTHERS,* 


‘ : Xie a8 t 


taf 


Tenant, status of —Tenancy created bsfore 1885. Y d 


Under the Bengal Tenancy Act, iti» to be seen the purpose for ‘which tle 
-tenancy was originally acquired: As regards a tenancy which existed from before 
to give a person the status of a ryot it wili have to be found that he was ln 
occupation by cultivation and payment of rent, a contract conferring the status of 
a ryot being deducible from such circumstances. It is possible that with reference 
to a tenancy of the latter kind if nothing else is known than that the entire 
tenancy since ite inception was in the cultivating possessibn of the tenant fora 
‘number of years, the tenant was a ryot even though he may have subsequently 
let in sub-tenants in portions of the lands of the tenancy. But if all that can be 
gathered in respect of an old tenancy of unknown origin is that during the first 
‘few years, the tenant was in cultivating possession of a portion of lands of the 
tenancy, and then went on increasing his own cultivation andat the same time 
letting in-sub-tenanta on the rest of the lands, the position is very different and 
‘Jt wodld require investigation of all other attendadt circumstances in order to find 
out whether such a person wasaryot ora tenure holder. There may also be 


` cases where it would be profitable to examine the subsequent use of the tenancy, 


, but ogly to the extent that such use throws light upon the attendant circum- 

stances and in that way on the original purpose of the tenancy. And where such 
examination :s justified, the use during the entire period of tho existence of the 
tenancy has to be taken into account. In the Bengal Tenancy Act of 1885 there 
is the presumption contained in sub-section (5) of section 5. It is a statutory 
presumption under that Act, ‘but a presumption depending upon the largeness or 
smallness of the area of the tenancy, being founded on reason, had all along 
existed, even before that act, as a presumption of fact. t 


Appeal by the Defendant ` ' j 

The material facts appear from the jüdgment, ` : 

Messrs, Gunada Charan Sen, Prafella Chandra Nag and 
Hi manshu Chandra Chowdhury for the Appellants. 

Dr. Bijan Kumar Mukherji, Messrs. Gopendra Nath Das, 


Hemendra Chandra Chowdhuxy, Hiralal Ganguly a and SatiAdra 
Nath Ghatterji.for the Respondents, : i 


j 2d LG AV 
* Appeal ‘trom ‘Original Decree! No. 145 of 1990, against the decree of Babu 


Amnlya Gopal Ray, Subordinate Judge, 3rd Court, of My mensigh, dated the amd 
April, 1930.. `S A E. 


Vor. LX.) (^o .*. HIGH; COURT, 


: The;following judgment was delivered : " 

The whole controversy -in this appeal turns on the j of 
the status of. the defendants who are the appèllants and who claim 
.to be occupancy: ‘ryots: as against the contention: of the plaintiffs 
- respondents which ascribe tb them, the status of non-permanent 
tenure-holders holding over on the expiry of their lease, 

The defendants have to start with a: double presumption dgainst 
them. They have been recorded in the record of rights, finally 

published in 1913, as possessors of Fasal- Jote Joynal Abedin—te- 
nure-holderé—non-permanent— enhancible'; the subordinate interests 
are recorded as Chukani; the total area of the lands let ont to 
tenants is stated to be 539 acres, and the total area in direct 
possession 61°96 acres of which about 5 acres consist of low lands 
and bunds and-the rest are in the possession of the publicas Halots. 
And tbe total area of the tenancy is $50',6 acres. The question 
to be considered is, * Has the presumption been rebutted ? ". 


The area consists mostly of Chur lands in Mouzah Gaibandha 
in the district of Mymensingh which are subject to fluvial action of 
the river Brahmaputra. The last lease in favour of the defendants’ 
predecessor one Joynal Abedin was dated 1313 (1907) It wasa 
dowl settlement. A prior lease, also a dowl, dated 1287 (1875) is 


algo in evidence. Each of these dowls were for 7 years, the descrip- ' 


tion being that it was à Fasal Dowl or Dowl of Fasal land. In the 
prior one the area of the land, as on measurement, was stated to be 
1262 Bighas 4 Cottas and rent Rs. 858-8 annas ; and the later one 
the area ag measured was given as 1399 Bighaa rr Cottas 1 Chhitak, 
out of which :8 Cottas witb rent annas 4 was said to be Hajat and 
the-rest of the ares was assessed with a rental of Rs. 990-2 annas, 
No particulars as-regards the nature of the tenancy can be gathered 
from the terms of either of these documenta except that the jote 
was à Fasal-Jote which evidently means ‘for purposes of cultivation’ ; 
nor any as regards the status of -the tenant except that in the dowl 
of 1313 (1907), Joynal Abedin, the person in whose favour the 
settlement was A was described as Malguzardar or Bd se 
holder. 

Tt has been found, ; and about that matter there is no longer‘any 
dispute, that the origid of the’ tenancy is lost in obscurity. Unknown 
though its origin is, it has’ béen alleged on-behalf of the defence 
that the jote was first taken some 150 years "ago by the great-great 
grandfather of the defendant No. 1'Mayeituddin. The pedigree of 
the defendants helps usto find'out “who thie successive holders'of 
the jote could 'have'béen;' dnd taking the evidence on the defen- 
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Cuts dants’ side to be true they must have been the defendant No. 1's 
1935. ` great-great-grandfather Anwar Sheikh, great-grandfather Abdul Mati 


Mahammad Mayen. Sheikh, grandfather Khajeruddin, father Joynal Abedin, and then 
ae Mea the present defendants, Khajeruddin died in 1280 or 1281 B. S. 
Maharaja Bahadur and Joynal Abedin died in 1315 B.S. No document of Khajer- 
Sır ee uddin's time has been produced and the Judge below is correct in 
— . observing that if any history prior to r280 B. S. isto be gathered 
the oral evidence that has been adduced is all that one has to look 
to. Ofsuch papers that have been produced on behalf of the 
parties of Joynal Abedin's time and later, the only two documents 
of any importance as bearing on the question before us are two 
Chittas one of 1286 B. S. (Ex. 24) and the other of x3o9 B.S 
(Ex. 12) A good deal of discussion appears to have been let in 
in the Court below on the question of the truth or sufficiency of the 
defendant? explanation for non-production of papers of any earlier 
dates—the explanation being that there wasa fire and also an 
earthquake—and such discussion has also been repeated before us 
to some extent. But nothing has been made out which would 
t justify us in holding that the explanation is untrue or that is not 
adequate. Nor, onthe other hand, are we satisfied, as apparently 
the Court below also was not, that the plaintiff has witbheld any 
relevant papers. The fact remains, but only asa fact, that there 
are no earlier papers to go upon. The learned Judge has come to 
a finding on the evidence. as regards the origin of the jote which he 
has recorded in these words :— 

“ From the evidence and from the Chitta of 1286 it may safely 
be inferred that the jote was of Khajeruddin's time. But there ia 

. absolutely no dependable evidence in the record to show that the 
jote existed from before Khajeruddin's time. Any statement to 
that effect is merely speculative. ” 

" The finding is unassailable, if dependable evidence in the shape 
of documentary evidence is meant, and oral evidence of matters 
relating to such ancient times is regarded as speculative. 

Mr. Sen in his arguments on behalf of the appellants has strenu- 
ously sought to make a great point of the fact that in no papers of 
the plaintiff prior to 1327 B. S. were the defendants described as 
tenure-holders and that it was only in that year and later that in the 
Talab Bakis and the Dakhilas the tenancy was described as?a 
non-permanent tenure, (Vide Ex. 2 Series Dakhilas, one of which 
Ex. 2d appears to have been received by the defendant No. 1 
himself, his signature appearing on the original though not in the 
paper as printed ; an Ex. 3 Series Talab Bakis,—one of which Ex. 3 
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has been wrongly printed) From this he has argued that the one 
plaintiff was not boli enough to put forward such & case as regards 1935. 

the defendants’ status. We see no force whatsoever in this argument, P | Mayen- 
forlong prior to that date the record of rights bad declared the wean M 
defendants as non-permanent tenure-holders, and it is idle to suggest — ayaharai "Bahadar 


that the defendants were not aware of that fact. Sir e uM 
Another argument which was addressed to the Court below and cUm 


also to this Court was based upon the use of the word ‘Chasak’ 
as regards some of the plots of the tenancy the Chittas of 1286 B. S. 
and 1309 B.S, The Chitta of 1a86 B. S. is called an Ekandaj 
Chitta, which means Chitta of an entire village—in this case, of 
village Gaibandha in which the tenancy is situated. The portion 
which was available and has been producedjis only a fragment, torn 
and worm eaten; and it is said that there are references in it to 
earlier Tankhi Cbittas, that is to say, Chittas of parts of the village 
dated 1267 B. S. and later. In most of the entries in the Chitta 
of 1286 B. S. and in a few of the entries in the Chitta of 1303 B. S. 
the occupants are called ‘Chasak’, while many of those who are 
called *Chasak' in the former Chitta are differently described—by 
the use of the word 'Abad'—in the latter Chitta. It was contended 
on bshalf of the defendants that the word ‘Chasak’, means that the 
occupants were Bargadars or servants or hired labourers while the 
word ‘Abad’ signifies cultivation by ryots. On behalf of the -plaintiff, 
on the other hand, ıt was contended that both words referred to 
cultivators, The learned Judge has accepted the plaintifs conten 
tion and has explained the use of- the two words in the above 
mentioned way by suggesting that by the date of the latter Chitta 
the word ‘Chasak’ had gone out of use, aNd the word ‘Abad? having 
come into use found more frequent mention. The defendants have 
given some oral evidence as regards the meaning of the word 
‘Chasik’, but that evidence is obviously unreliable, as the learned 
Judge has pointed out. Whether there was any real distinction 
between the two words, even though both may have implied cultiva- 
tion, one cannot say with certainty. But it is obvious on a close 
examination of the two Chittas that the meaning which the defen 
dants seek to put upon the word ‘Chasak’ cannot be its true mean, 
ing. For this view several reasons may begiven. In the paper 
book a comparative table has been printed, which is very much 
misleading, being incomplete and intended to help only the appel- 
lants themselves. Even there are entries showing that the same 
persons with reference to whom the word 'Chasak' was used in the 
Chitta of 1286 B. S, were described by the use of the word ‘Abad’ 
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in the Chitt& of 1309 B. S.— state of ‘things which upon the defen- . 
dants’ interpretation can only be explained on the ‘supposition which 
is highly improbable, that during the interval that elapsed between 
the two Chittas the same person had transferred’ himself froni a 
Bargadar or servant dr hired labourer to a tenant. Again in that table 
there is one entry showing: that certain persons with reference to 
whom ‘Chasak’ was used in the Chitta of 1286 B. S. were described 
in the Chitta of 1:309 B. S. as former tenants in respect of the plot. 
Furthermore Dr. Mukherji has drawn our attention to the fact that 
there are innumerable . entries in the Chitta of 1286 B. S, describing 
the plots as “ Fasal Ijara Joynal Sheikh  Chasak so and so” clearly 
showing that Joynal Sheikh was Ijiradar and nota ryot. The con 
tention of the defendants bassd upon the Chitta of 1286 B. S, that 
at that date Joynal Abedin the holder of the tenure was a cultivating 
ryot and not & tenure-holder cannot be regarded as valid. 

-On the question of the nature of the tenancy it cannot be dis 
puted that under the Bengal Tenancy Act 1885 what has to be geen 
is the purpose for waich the right-of tenancy was originally acquired 
(vide section 5 sub-section (4) clause(b) of the Bengal Tenaucy 
Act) And as regards a tenancy which existed from before, there 
having been no definition of ‘ryot’ in any earlier enactment, to give 
a person the status of a ryot it will have to be found that he was in 
occupation by cultivation and payment of rent (vide section6 of 
Act X of 1859 and section 6 of Act VIII of 1869) ; a contract con- 
ferring the status of a ryot being deducible from such circumstances. 
Itis.possible that with reference to a tenancy of the latter kind if 
nothing else is known than that the entire tenancy since its incep- 
tion was in the cultivating? possession of the tenant for a number 
of years, the tenant was a ryot «even though he may have sub- 
sequently let in sub-tenants in portions of the lan 1s of the tenancy. 
But if all that, can be gathered in respect of an old tenancy of 
unknown originis that during the first few years the tenant was in 
cultivating possession of a portion of lands of the tenancy, and then 
went on increasing his own cultivation and at the same time letting 
in sub-tenants on the reat of the lands, the position is very different 
and it would require investigation of allother attendant circum- 


“stances i in order to find out whether such a person was g ryot ora 


tenure. holjer. There may also be cases where it would be profit- 
able to examine the subsequent use of tbe tenancy, but only to the 
extent that such use throwslight upon the attendant circumstances 
andi in that way onthe original purpose of the, tenapcy., And 
where such examination is justified, the use during the entire period 
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„Of the existence of, the tenancy has to be taken into account In 
` the Bengal Tenancy Act of 1885 there is the, presumption contained 
in sub-section (5) of section s. .It is a statutory presumption under 
that Act; but a presumption depending upon the largeness or 
smallness of the area of the tenancy, being founded on reason, had 
. all along existed, even before that Act, as a presumption of fact. 
Bearing these principlea in mind we have now to examine the 
oral evidence that is on the record, for.there-is no document by 
reference to which the terms of the tenancy may be ascertained, 
and such documentary evidence asison the record the earliest of 
which as already stated is Chitta of 1286 B. S., far from . showing 
that the defendants or their predecessors were ryots, .point clearly 
to their having occupied the status of tenure-holders. The defen- 


dants rely on such oral evidence as they have-been able to adduce , 


as regards the user of the tenancy in the time of Kbajeruddin, who 
died in 1280 or 1281, B. S. and of bis predecessors, Bishu, Abdul 
Mali and Anwar. This evidence consists of the testimony of. the 
defendant No. 7 Sonabhan Bewa, who is a daughter of Khajiruddin, 
and of six other witnesses vir. defence witneases Nos. 4, 5, .6, 9, 20 
and 21, who are the older amongst the witnesses in this case. The 
learned Judge has examined the evidence of each.one of these 
witnesses with care and has expressed the view that the -evidence is 
of a.very unsatisfactory and unconvincing nature. No other view 
indeed is possible. Sonabban Bewa herself has made:a statement 
which, ifitistaken to be true, goes against the case which the 
defendants seek to make out namely that it was only after Joynal 
Abedin came in that tenants began to be settled on the lands and 
that up to Khajiruddin’s time the lands -used to be cultivated in 
Barga ; she said :—“ Abdul Mali settled some tenants at first The 
lands proved too Jargein extent- for cultivation. So some tenants 
were settled. He brought the tenants at his own: expense and 
settled them; they did not come and settle themselves." But 
perhape this statement 1 just as untrue as the rest of her evidence 
where she endeavoured to establish that her grandfather Bishu 
cultivated the lands with his own ploughs and cattle and with 30 or 
40 servants, She admitted that Bishu Mandal died when she was 
a child, and that her knowledge of what used to be done in Bishu 
Mandal’s time was acquired from what her father Khajeruddin had 
told her. As regards her father’s time -she has deposed that her 
father’s officers used to bring paddy and rice of the Abad and to 
realise rents also,— which latter fact must mean that there were 
tenants on the land. Plaintiff’s witness No. 4 Abdul Majid Mandal, 
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plaintiff's witness No. 5 Mandu Sardar and plaintiffs witness No. 6 
Abdul Alim Sirdar have taken advantage of their ages to attempt 
to support the story of Khas cultivation in Khajeruddin’s time, but 
as the learned Judge has demonstrated in his judgment their evi- 
dence cannot be trusted. The same remark applies to plaintiff's 
witness No. 9 Darbari Mandal who has made it clear in his cross 
examination that he really knew nothing about the tenancy. 
Defence witness No. 20 Kanai Sarkar isan old officer of the 
defendants who entered their service in 1284 B. S, but has spoken 
of large cultivation prior to that date and in Khajeruddin’s time. 
He has tried his very best to support his master’s cause, but it is 
untbinkable to rely on his evidence. Defence witness No. 23 
Mayenuddin isthe defendant No. 3 himself, He hasof course 
deposed that the jote was taken for cultivation and that his prede- 
cessors had all along .cultivated the lands in Barga or by servant 
until 1285 or 1286 B. S. when tenants first began to be settled. But 
such evidence as hé himself has given, in the absence of any reli- 
able corroboration, would hardly suffice to prove-the case which 
he has sought to establish. 

There are a few Other matters worth mention. In the plaint of 
a suit instituted in 1922 on behalf of the plaintiff against the present 
defendants for rent of this tenancy it was most definitely asserted 
that they are ordinary non-permanent tenure-holders ata variable 
rent (Ex. D). In their written statement in that suit (Ex. 25) the 
defendants controverted that assertion by saying,—“ The rent land 
is not R non-permanent tenure. It is permanent and rent thereof is 
not enhancible.” The suit ended ina compromise in which the 
settlement records were referred to without challenge and the rent 
was admitted to ba variable (Ex. 40). Here was a definite assertion 
of the defendants’ status which was not repudiated. Then again in 
1913 the defendant No. 3 had deposed in a certain proceeding that 
his father, that is to say Joynul Abedin, had no Khamar land at 
any time, This last mentioned fact of course is not conclusive and - 
is perhaps capable of being explained ; but there it is. 

On a consideration of all evidence that the defendants have 
adduced or called in their aid it is impossible to hold that the pre- 
sumption which they have to meet has been rebutted. 

The result is that we must hold that the appeal cannot succeed. 
It is accordingly dismissed with costs. 


A T OM. Appeal dismissed. 
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Before Mr. Justice R. C. Mitter. 


ROY BAHADUR MAHENDRA NARAYAN ROV 
v. 


DAKSHINA RANJAN ROY CHOUDHURY.* 


Stridhan pioperiy—inheriisd by female—Asseriion of kastile righi against 
female life-holder of preperty—Adverse possession against co-sharer. 


If a female inherits a stridhan property, she does not get an absolute interest 
therein. ž 


An assertion of right as against a female holder of property for life is of no 


avail as against the reversioners whose interests accrue on the death of the 
life-bolder. ' 


If a co-sharer is in possession cf the whole of a joint property, his possession 
ordinarily would be referred toa lawful title. It would not bs adverse against 
bis co-sharer unless there be an assertion of a hostile title by him to the know- 
ledge of his co.sharers. 


Hardit Singh v. Gurmukk Singh (1) referred to. 
Appeal by the Defendant. 
Suit for recovery of possession upon declaration of title, 


The material facts of the case will appear from the judgment of 
the Court. 


Dr, Naresh Chandra Sen Gupta ani Mr. Bama Prosanna Sen 
Gupta for the appellants. 


Messrs. Gopal Chandra Das and Navadwip Chandra Saka for . 


the respondents. 
The judgment of the Court was as follows: 


This appeal is on behalf of defendants ina suit instituted by 
the plaintifs for declaration of title to a certain property and for 
recovery of possession. The Court of the first instance granted 
the plaintiffs a decree for 8as, share and dismissed their claim with 
regard to the remaining portion of the property. The plaintifis and 
the defendants being both dissatisfied with the decree passed by 
the trial Court preferred appeals which were heard together by the 
Subordinate Judge, Second Court at Faridpur. The learned 


“Appeal from Appellate Decree No. 24:7 of 1932, against the decree of 
Babu Pannalal Basu, Subordinate Judge, gad Court of Faridpur, dated the 31st 
August, 1932, modifying the decree of Babu Naresh Chandra Chakravartl, Mun- 
sif, 1st Cour t, Bhanga, dated the 41st July, 1931. 

(1) (1918) a3 C. L. J. 437 (P. C.) 
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Subordinate Judge dismissed the defendants’ appeal but allowed 
the plaintiffs’ appeal. A decres has accordingly been passed which 
is entirely in favour of the plaintiffs, The defendanta have pre- 
ferred this appeal against the decree made by the Subordinate 
Judge, Second Court, Faridpur. 

To follow the controversies between the parties the following 
facts have to be stated. The property which is the subject matter 
of the dispute, that is to aay the share of the property which is the 
subject matter of the dispute originally belonged to one Krishna 
Chandra Banerjee. He married twice. By his first wife he had 
a daughter named Digambari and by his second wife, Uma Sundari, 
he had another daughter of the name of Sushila. During his life- 
time Krishna Chandra Banerjee made a gift of half of the proper- 


' ties to his wife Uma Sundari who survived her husband. On the 


death of Krishna Chandra Banerjee, Uma Sundari was in possession 
ofthe 8 annas share of the property in suit as an heir of Krishna - 
Chandra Banerjee and the remaining 8 annas on the basis of the 
gift made to her by her husband. She died in the year rao: and: 
on her desth the share which had been gifted to her devolved upon 
her daughter Sushila. The share which belonged to Krishna 
Chandra Banerjee at the time of his death was inherited by both 
of his daughters Digambari and Sushila. Sushila died in the year 
1309 and this position is accepted that on her death the 8 annas 
share which she inherited from ber mother as her stridban property 
passed to the brothers sons of Krishna Chandra Banerjee, their 
names being Probhat, Jagat and Gopal. The other 8 annas share 
of the property which devolved upon Sushila and Digambari by 
inheritance vested in Digambari alone by survivorship. It appears 
that before the death of Sushilaa suit had been instituted by a 
third party to recover a sum of money from Sushila, Digambari 
and other persons, and a decree was passed with Sushila appearing 
as one of the defendants. In 1904 this decree was put into execu- 
tion and the property in suit was purchased by one Kailash Chan 
dra, It does not appear whether the legal representatives of 
Sushila in respect of the property inherited by her from her mother 
as Stridhan were represented in the execution proceedings or not. 
If thoy were represented inthe execution proceedings then the 
effect of the sale would be to pass only the life interest of Sushila, 
because it is wellestablished that if a female inherits a Stridban 
property she does not get an absolute interest init. At the date 
of the sale Sushila was dead and therefore the purchaser Kailash 
did not acquire anything. That sale undoubtedly passed- the 8 
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&nnas share of the estate of Krishna Chandra which ultimately 
devolved upon her daughter Digambari by inheritance, but inas- 
much as there is no evidence that the debt in respect of which 
the suit was brought was a debt binding on the estate of Krishna 
Chandra, the 8 annas interest in the property which Digambari 
inherited from Krishna Chandra would no doubt pass but it would 
give the purchaser an interest which would last as long as Digam- 
bari would be alive. The position therefore of Kailash was that 
he had acquired no interest in the 8 annas of the property, that 8 
annas being the subject matter of the gift of Krishna Chandra to 
his wife Uma Sundari, and bad acquired the other 8 annas share 
inthe property but had only a limited interest in it, namely an 
interest, which as I have stated above, would last for the lifetime 
of Digambari. Inthe year 13:3 Kailash sold whatever. he had 


purchased to Digambari. It may be that Kailash was the 
Benamdar of Digambari. But whether he was a Benamdar or not 


the position is not in the least altered. Digambari died in the 
year 1332 and on her death the 8 annasshare of the property 


which belonged to Krishna Chandra Banerjee and devolved by. 


inheritance on Digambari passed to the sons of Jagat and Probhat 
who were then the reversioners of Krishna Chandra Banerjee. 
The plaintiffs have purchased from these reversionary heirs. Witb 
regard to the other 8 annas, the subject matter of the gift, Digam- 
bari remained in possession till her death. Inthe year 1321 there 
was an Ekrarnama with Digambari as the first party and Probhat, 
Jagat and Gopalas the second parties. Inthat Ekrarnama it is 
recited that Krishna Chandra Banerjee had made n gift of 36 items 
of property. After the settlement record had been finally pub- 
lished one of the items had been amalgamated with others. There- 
fore the position was that there were really 35 items of property 
which were in existence at the time of this Ekrarnama. The 
Ekrarnama recites that Prabhat, Jagat and Gopal had instituted 
a certain suit against some third parties, As a result of the pro- 
ceedings in that suit they apprehended that they would lose by 
lapse of time the interest which they gotin the said 35 items of 
property on the death of Sushila. Then follow many clauses in 
the deed. Inclause Ka of the deed it is recited that rights of the 
second parties in all the 35 items of the property which were the 
subject matter of the gift would remain intact and their rights in 
the property described inthe schedule ‘of that document would 
not be in any way affected because they were left in the possession 
of Digambari. The schedule to the document comprises 27 items 
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of property and does not mention the property which is in dispute 


. now. In clause Ja it is stated that in respect bf these 27 items of pro- 


perty Digambari would be in possession as a licensee and from out 
of the income thereof she would maintain the Deo Sheva of Krishna 
Chandra Banerjee. Then itis stated that seven items of property 
are in possession of strangers and the second parties would recover 
the possession of the same. With regard to the property in suit 
itis simply stated that it has been sold. No mention has been 
made as to who isthe purchaser and who is in possession of that 
particular item of the property. Itappears that in the year 1333 
shortly before her death Digambari madea gift of the property 
in suit to two persons, namely Promoda and Ramesh who in their 
turn have sold it to the defendants in 1332. 

So far as the title of the plaintiffs is concerned there cannot 
beany dispute with regard to half share of the property which 
Digambari inherited from her father. They are the reversioners, 
With regard to the other half which Krishna Chandra Banerjee 
made a gift of in favour of Uma Sundari their fathers became the 
owners on the death of Sushila and the present plaintiffs who are 
the sons, asI have stated above, of Probhat, Jagat and Gopal 
have inherited the same from their fathers. Dr. Sen Gupta appear- 
ing on behalf of the defendants appellants contends that although 
the title may have devolved upon the plaintiffs in the manner stated 
above their rights to the properies have been extinguished by 
udverse possession on the part of Digambari. The lower appellate 
Court has repelled that contention, Dr. Sen Gupta for the pur- 
pose of establishing adverse possession on the part of Digambari 
has relied upon the Ekrarnama of 1321. Mr. Das for the pur- 
pose of repelling that contention has also relied upon the same 
document. Itis therefore necessary to consider the effect of the. 
document, because on its effect the question as to this 8 annas, 
share of the property in suit would depend. 

So far as the 8 annas share of the property which Digambari 
inherited from her father is concerned there cannot be any ques- 
tion of adverse possession. "The sale of the year 1904 only passed 
to Kailash, as I have stated above, an interest which would last for, 
the life-time of Digambari So long as Digambari was alive the, 
present plaintiffs, who became entitled to the properties as rever- 
sioners only on the death of Digambari, would have no right to 
get possession and therefore if Kailash and any transferee from, 
Kailash made any assertion that he had a higher right during the 
life-time of Digambari that assertion would be of no avail as against 
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plaintiffs whose right to get possession accrued only in 1332 on 
the death of Digambari, On this principle I hold that with regard 
to that share the claim of the defendants founded on adverse 
possession must fail, : 

With regard to the other 8 annas sbare, the subject matter of 
the gift, the position stands in this way. Sushila died in the year 
1309 and on her death the plaintiffs predecessors Jagat, Prabbat 
and Gopal became entitled to possession. Ifthey had been kept 
out of possession for r2 years certainly their interest in that sbnre 
would have been extinguished. The further question is whether 
in the circumstances of this case that share has been extinguished ? 
By the sale of the year 19go4 at which Kailash purchased Kailash 
became a rightful owner to the extent of half of the property, 
namely the share which vested in Digambari by inheritance. The 
other 8 annas share in the property did not pass. When Digam- 
bari took a conveyance from Kailash she stepped into the shoes 


of Kailash. The position therefore of Digambari from the year- 


1313 was that she was aco-sharer along with Jagat, Prabhat and 
Gopal. In 1313 there had not beena prescription for a period 
of 12 years. Their title was still there. It had not been and could 
not have been extinguished by time because this is only four years 
from the death of Sushila. It may be assumed that Digambari 
was solely in possession of the property in suit but she was a co- 
shearer. She had the right to remain in ‘possession because 
undoubtedly she was the owner of the 8 annas of the property. 
The question therefore is whether her possession became adverse 
from the year 1313 or the possession of Kailash became adverse 
from the year 1904? Itis an undoubted proposition of law that 
ifa co-sharer is in possession of the whole of the joint property, 
his possession ordinarily would be referred to a lawful title. It 
would not be adverse against his co-sharer unless there be 
an assertion of a hostile title by him to the knowledge of his 
co-sharers. 

This principle has been well-settled and it is not necessary to 
cite any case law on the point. The matter has been fully discussed 
and settled by the decisions of their Lordships of the Judicial Com- 
mittee inthe case of Hardt Singh v. Gurmukh Singh (x) The 
question therefore is did Digambari assert a hostile title and that to 
the knowledge of her co-sharers Probbat, Jagat and Gopal? ° 

Dr. Sen Gupta contends that there was such an assertion in the 
Ekrarnama of the year 1321. Mr. Das says that there is no 
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assertion therein at all but the Ekrarnama goes further and admits 
the possession of Digambari as a possession of the licensee in respect 
of all the properties which were the subject matters of the gift. I 
cannot ona fair reading of tbe Ekrarnama subscribe to tbe last 
contention of Mr. Das. Digambari admits that she is in possession 
as a licensee but her admission is expressly limited to 27 items of 
property described in the schedule, "That in my judgment isthe 
effect of clauses Aa and ja of that deed. But Ido agree with the 
other contentions of Mr. Das that there is no assertion of a hostile 
title by Digam bari in respect of the property in suit. 

In clause ja of the document there is only a recital of the fact 


-that the property in suit has been sold. The document is silent as 


to who had purchased the property or who was enjoying the pro- 
perty as owner, Even the fact as to wko was in possession of the 
property in suit in the year 1321 is not mentioned in the document. 
There is no assertion in the document that Digambari was holding 
possession of the same, much less she was holding possession of 
the same in her capacity as the purcbaser from Kailash. In clause 
ka of the document the second parties to the same assert that their 
title would not in any way be affected to the properties which were 


. the subject matters of the gift and the first party acquiesces in that 


statement. This is inconsistent with the position that tbe lady 
Digambari intended to assert her hostile and exclusive title to the 
property in suit. / 

The constructions attempted to te put by Dr. Sen Gupta on 
clause ja of the document where it was stated that property in suit 
bad been sold would be inconsistent with the stipulations contained 
in the clause ža of tbe document. I accordingly hold that the 
learned Subordinate Judge is right in holding that the possession of 
Digambari was the possession of aco-sharer and there was no 
assertion of any hostile title by ber to the property in suit. That 
being so Digambari did not acquire any interest in the property by 
adverse possession. The suit being instituted within ra years of 
Digambari’s death there is no answer to the plaintiffs’ claim, 

In this view of the matter I affirm the decree passed by the 
Subordinste Judge and dismiss the appeal with costs, 

Leave to appeal under section r5 of the Letters Patent has been 
asked for but is refused. 


A. C. Q. Appeal dismissed. 
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Before Mr. Justice G. D. McNair. 


E DAGUNATH SAHA ROY - Cmz. 
OMS 25 
BISWAMBAR SAHA ROY.* Abril, 5. 


Injunction order issued by a Couri—Suit transferred to another Court— 
Injunction, breach of—Transferee Court, if competent ta deal with the breach 
of injunction— Civil Procedure Code ae V of 1908), section 150, applic- 
ability af. 

Section 150 of the Code of Civil Procedure refers to the change of the terri- 
torial limits of a Court's jurisdiction and not to a mere distribution of work 
among Courts exercising the same jurisdiction. 

Munshi Md. Kasemali v. Munshi Niamuddin Ahmed (1) and other cases 
referred to. . 

A temporary injunction order was issued by the Central Munsiff, Dacca in a 
suit pending before him. Subsequently proceedings were taken for violating the 
order r of injunction under the provisions of order 39 rule 2 clause (3) of the Code 


"of Ci¥il Procedure before the third Munsift’s Court at Dacca, as the suit was in 


the meantime transferred to that Court and- the mid Court thereupon took 
actions : 


Held, that the Court of .the third Munsiff had no Jurisdiction to deal with the 
breach of the order of injunction issued by the Central Munsiff. 

Application for Revision under section 115 of the Code of ae 
Procedure by the Plaintiff. 

This Rule came up for hearing before Mr. Justice | R. C. Mitter 
on 18th January 1935, who heard it exparte and made it absolute. 
Afterwards that order was vacated by that learned Judge by his 
order dated 25th February 1935 on causes having been shown by 
the opposite party. Thereupon it has again been put up for hearing 
before Mr. Justice Mc.Nair. The material facts will appear from 
the judgment of Mr. Justice Mc.Nair. p 

Mr. Bhupendra Nath Roy Chowdhury for the Petitioner. 

Mr. Bansori Lal Sarkar for the Opposite Party. 

The judgment of the Court was as follows: \, 

This Rule was heard exparte by Mr. Justice R. C. Mitter on the April, 5. 


* Civil Revision Case No. 1196 of 1934, against the order of Surendra Nath - 
Mitra, Esq. Offg. Subordinate Judge, 4th Court, Dacca, dated the aoth July, 1934, 
reversing that of A, B. Mallik, Esq., Munslff, Decca, dated the 17th May, 1934. 


(1) (1921) 26 C, W. N. 216, 
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18th January 1935 and was made absolute. The same learned 
Judge on the 25th February 1935 decided that the non-appearance 
of the opposite party at the time of hearing had been satisfactorily 
explained and he vacated his previous order. It has now been fully 
argued by advocates for both parties. 

The facts are simple. 

The plaintiff petitioner filed a suit to establish his right to an 
easement of light and air in the Central Munsiff's Court at Dacca 
and obtained an interim injunction restraining the defendant from 
raising a wall during the pendency of the «uit. 

The practice in the Court is for suits which become contested to 
be allocated by the Court of the Ceritral Munsiff to the Courts of 
the other Munsiffs under the orders of the District Judge. 

In pursuance of that practice this suit was allocated to the 
Court of the 3rd Munsiff, Later the Court of the 3rd Munsiff, on 
application made to it, found that there had been a breach of the 
injunction and ordered the defendant to be imprisoned and his 
property to be attached. 

On appeal the Subordinate Judge'upheld the finding of a breach ` 
of the injunction but held that the application under order 39 rule a 
should have been made to the Central Munsiffa Court which was 
“the Court granting the injunction” and which alone had juris 
diction to deal with the breach. 

The plaintiff in the Munsiffs Court successfully contended that 
section 150 of the Code of Civil Procedure applied and the Court 
ofthe 3rd Munsiff being the Court to which the business of the 
Central Munsiff's Court was transferred had the powers of the trans 
ferring Court within the meaning of the section. Reliance was 
placed on the decision in Mosna Guruswami Naickar v. Sheikh 
Mahommadhw Rowther (1) and it was sought to distinguish the 
decision of this Court in Skak Jaharuddi v. Hari Charan Podder 
(3) I am of opinion that this contention incorporates into 
section 150 a meaning which it was never intended to have, 

In my view section 150 refers to the change of the territorial 
limits of a Court's jurisdiction by notification or by special order and 
not to a mere distribution of work among Courts exercising the 
same jurisdiction. : 

The distinction was noticed by this Court in Munshi Mahommad 
Kasemali v. Munshi Niamuddin Akmed (3) where (at page 217) it 

(1) (1922) I. L. R. 46 Mad. 83. 


(2) (1913) 18 C, W. N. 470. 
(3) (1921) 26 C. W. N. 216. 
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was held that an assignment of business under section 13(2) of Act 
XII of 1887 (Civil Courts Act) was not the same thing as a transfer 
of business under section 150 of the Code, and it may well be that 
this was the reason why no reference was made to section r50 
either in the argument or in the judgment in Shaikh Jaharwddi v. 
Hari Charan Podder (1). It is true that the case of Munshi Md. 
Kasamak v. Munshi Niawuddin Akmed (2), was not followed in 
Mouna Guruswami Noichar v, Sheikh Mahommadhu | Romther (3), 
but a Full Bench of the Madras High Courtin Ramier v. Muthu- 
krishna Ayyar (4) stated its complete agreement with the reasoning 
in the Calcutta decision. 

Both the lower Courts have held that there has been a breach of 
the injuncion and itis unfortunate forthe plaintiff that he has 
hitherto pursued his remedy before the wrong tribunal. The Rule 
must be discharged and the petitioner must pay the costs which I 
assess at one gold mohur. 


P. R. Rule discharged, 
(1) (1913) 18 C. W. N. 470. (2) (1921) C. W. N. 83. 
(3) (1922) I. L. R, 46 Mad. 83. (4) (1952) 1. L. R. 55 Mad. 801. 


f — 


APPELLATE CIVIL. 


Before Mr. Justice Syed Nasim Ali. 
SASTHI CHARAN BARNIK 


v. 
MANINDRA LAL SINGHA.* 


Non-trans/erable occupancy holding, transfer of—Former raiyat in occupation 
of a portion of the holding— Transfer, if to bs deemed to be of the entire 
Tnteresi — Reni paid by transferee in the name of former raiyat —Abandon- 
ment—Bengal Tenancy Act (VIL of 1885), section 87—Oceupation of 
agriculinral lands and not homesivad land, if makes any difference in 
principle, 2 
Where it was proved that a non-transferable occupancy holding, was trans- 

ferred but the former raiyat was in possession of a part of the holding, and -he 

rent of tbe landlord was paid by the transferee in the name Of tho raiyat 

(transferor) : 


* Appeal from Appellate Decree No. 1016 of 1933, against the decree of Baba 
Jogendra Narayan Roy Choudhury, Additional Subordinate Judge of Chittagong, 
dated the oth January, 1933, modifying that of Moulvi Md. Esahaquennddin, 
Munsiff, Fatikcheri, dated the goth September, 1931. 
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field, there had neither been abandonment nor repudiation of the holding 9 


within the meaning of section 87 of the Bengal Tenancy Act. 

The mere fact that the former raiyat was paying rent to the transferee would 
not be enough to show repudiation of his liability between himself and his 
landlord. 

When a transfer is made on the footing that an underlease shall be given to 
the transferor, the transaction is to be treated not asa transfer of the whole 
Interest in the holding but as that of a part. 

Hiralal Ghose v. Sheth Imanuddi (1) referred to, 

The fact that the former raiyat is in occupation of agricultural lands and not 
of the homestead portion will not make any difference. 

Appeal by the Defendant. 
The material facts appear from the judgment. 


Messrs, Charu Chandra Sen and Panchanan Ghosal for the 
Appellant. 


Mr. Chandra Sekhar Sen for the Respondent, 

The judgment of the Court was as foilows ; 

This appeal arises out of a suit for Khas possession of a holding 
on declaration of the plaintiffs title thereto. The plaintiff's case 
briefly stated ia as follows :— 

One Man Gazi held the disputed holding under the plaintiff as 
an occupancy riayat having no transferable right therein, He 
transferred the entire holding to the defendant in Asarh 1290 M. E, 
and abandoned the holding. The defendant is therefore a trespasser 
and is therefore liable to be evicted. 

The main defence of the defendant is that he is a purchaser only 
of a portion of the holding and that there had been no abandonment 
of the holding by the raiyat Man Gazi. The learned Munsiff held 
that the defendant is the transferee of a portion of the holding and 
that there had been no abandonment of the holding by Man Gazi. 
He accordingly dismissed the plaintiff's claim for Khas posses- 
sion. On appeal by the plaintiff to the lower appellate Court 
the learned Judge has found that Man Gazi has sold the entire 
holding to the defendant, but he hag continued to be in possession 
of a small portion of the holding as a sub-lessee under the 
transferee. On these facts the learned Judge was of opinion that 
the holding was abandoned by Man Gazi and that the plaintiff 
was entitled to re-enter. He accordingly allowed the appeal 
and decreed the plaintiffs suit for Khas possession, Hence the 
present appeal by the defendant. 


a 


(1) (1932) 56 C, L. J. 256 ; 36C. W, N. 478. 


VoL, LXI] HIGH COURT, , 


The point for determination in this appeal is whether the 
tenancy of Man Gazi had come toan end by transfer as alleged 
by the plaintiff. Now tbe position, whena transfer is made cn 
the footing that under-lease shall be given to the transferor, is this 
that the transaction is to be treated not as a transfer of the whole 
interest of the holding but as being no more thana transfer of 
the part—see Hiralal Ghose v. Sheik Imanuddi ‘1). On the 
facts found by the learned Judge therefore, the transfer of the 
holding in the present case must be taken to bea transfer of only 
a part of the holding. The plaintiff is therefore not ordinarily 
entitled to recover possession of the holding unless there has been 
either abandonment within the meaning of Section 87 of the 
Bengal Tenancy Act or repudiation in the tenancy [See Daya- 
mayis case, (2)]. The point for consideration therefore is 
whether there has been abandonment in the present case within 
the meaning of Section 87 Bengal Tenancy Act. The possession 
of Man Gazi of a portion of the holding has been proved in the 
present case. He has not left the village. His evidence which 
has been accepted by the learned Judge goes to indicate that 
the transferee has been paying rent after his purchase to the 
plaintiff. The plaintiffs case is that he did not recognise the 
purchase by the defendant No.1. There cannot be any doubt 
therefore that the transferee has been paying rent in the name cf 
the transferor. Under these circumstances it cannot be said that 
no arrangement has been made for payment of the rent due to 
the landlord. Iam therefore of opinion that there has been no 
abandonment within the meaning of Section 87 of the Bengal 
Tenancy Act. The facts of this case also do not go to show that 
there had been repudiation of the tenancy by Man Gazi. The 
mere fact that he is paying rent to the transferee for the land 
which is in his cultivation is not enough to show that he has 
repudiated his liability between himself and the plaintiff to pay 
rent [See .Hirala/s case (1) cited above], The learned Advocate 
for the respondent however tried to distinguish the above case 
onthe ground that in that case the raiyat was in possession of 
the homestead portion of the holding. But the principle laid 
down in that case has equal application where the raiyat is in 
possession of a portion of the agricultural lands. In fact the 
plaintiff has friled to produce any material before the Court from 
which it can be inferred that Mian Gazi bas repudiated his liability 


aa z6 C. L. J. 256 ; 56 C. W. N. 478. 
(3) (1914) I, Le R. 42 Calc, 172 ; 20 C. L. J. 52. 
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to pay rent to him. The plaintiff is therefore not entitled to 
re-enter as there has been neither abandmonment nor repudia- 
tion of the tenancy by the raiyat Man Gazi. 

The result therefore is that this appeal is allowed, the judg- 
ment and decres of the lower appellate Court are set aside and 
those of the trial Court are restored. 

The appellant will get his costs in this Court as well as in the 
lower appellate Court. 


P. R Appeal allowed. 


Before Mr. Justice R. C. Mitter, 


MAHARAJA SASHI KANTA ACHARJEE BAHADUR 
AND OTHERS 


- v. 
LECHOO SHEIKH AND oturrs.* 


L 
Bengal Tenancy Act (Amended Act IV of 1928), Section 146A. Subsection (3), 
construction of—~Holding when to be deemed to be represented on behalf of 
all cosharer tenants. 

Under Section 146 A Sub-section (3) of the Bengal Tenancy Act, if the 
defendants in a rent suit fulfilled the requirements of any of the four sub-clauses, 
they would be taken to be representing the entire body of co-sharer tenants In 
the tenure or holding for the purpose of a reat decree. 


Appeal by the Defendants. 
Suit for rent. 
The material facts appear from the judgment. 


Messrs. Jogesh Chunder Roy and Sachindra Kumar Ray for the 
Appellants, 


No one for the Respondent. 
The judgment of the Court was as follows : 


This appeal is on behalf of defendants Nos. r, 2 and 3 ing suit 
instituted by the plaintiff for a declaration that his interest is not 


“Appeal from Appellate Decree No. 157 of 1953, against the decree of Babu 
Birendra Chandra Sen Gupta, Subordinath Judge,.4th Court, of Mymensingh, 
dated 13th September, 1932, affirming that of Bibi Rabindra Kumar Basu, 
Munsiff, ist Court, Mymensingh, dated a8th April, 1932. 


or 


Vot. LXÍ.] HIGH COURT. 


affected by the sale in execution of a decree for rent obtained by 
defendants Nos. 1, a and 3 against one Abdul Atthe mid sale, 
defendants Nos, 1 to 3 purchased the property. It is admitted that 
one Sadhu Khan held a jote ata rental of Rs. 13 a year under 
one Krishna Sundar Bhowmik. This jote has been recorded in 
Khatian No, 64. Defendants Nos. : to 3 have purchased the 
interest of Krishna Sundar Bhowmik, On the death of Sadhu, the 
jote was inherited by his widow Sowa Bibi and four sons Abdul, 
Ebrahim, Naser and the plaintif, Lechoo Sheikb. In the year 19ar, 
two Kabuliats were executed in favour of the landlords one by 
Naser, one of the sons of Sadhu Khan and the other by Abdul 
In the Kabuliat Abdul stated that he was executing the Kabuliat 
on behalf of himself, his mother Sowa Bibi and his brothers, the 
plaintiff and Ebrahim. In the year 1930, defendants Nos. : to 3 
sued for rent They made Abdula defendant but the plaintiff was 
not made a defendant. Defendants Nos, 1 to 3 obtained a decree 
and in execution of that decree has purchased the property. The 
plaintiff comes to Court on the allegation that that was not a rent 
decree at all inasmuch as he had not been made a party defendant. 
The answers of defendants Nos. 1 to 3 are of a two-fold character. 
Firstly, they state that Abdul did in fact represent the tenancy with 
them inasmuch as he represented his other co-sharers in executing 
the Kabuliat in the year 1921. Secondly, they say that in any event, 
the suit was a properly constituted suit &nd the decree obtained 
therein by them was a rent decree having regard to the provisions of 
section 146A of the Bengal Tenancy Act. 

So far as the first point is concerned, the Court of appeal below 
has recorded a finding that in executing the Kabuliat in the year 
1921 Abdul did not represent his other co-sharers. 

On the second ground, namely, as to whether the suit of the 
year 1930 had been framed in accordance with the provisions of 
section 146A of the Bengal Tenancy Act, the learned Subordinate 
Judge construes the section and holds that the four clauses of 
sub-section 3 of section 146A must be taken together and they 
cannot be taken in a disjunctive way. For the purpose of support- 
ing his conclusions, he noticed the word “and” before clause 4 of 
the said sub-section. Sub-section 2 of section 146A provides 
that notwithstanding anything. contained elsewhere either in the 
Bengal Tenancy Act orin any other law, a decree for arrears of 
rent of a tenure or holding and a sale in execution of such decree 
shall be valid against all co-tenants whether they have been made 
parties defendants to the suit or not and against the holding in the 
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manner provided in Chapter XIV if the defendants to the suit 
represented the entire body of co-sharer tenants in the tenure or 
holding for the rent for which the suit is brought. Then sub- 
section 3 enumerates the circumstances under which the entire body 
of co-sharer tenants may be deemed to be represented by the 
defendants in a suit for recovery of rent. Four circumstances are 
noticed in the sub-section, each being the subject-matter of a 
separate clause. A reading of the clauses would show that if the 
defendants in a rent suit fulfil the requirements of any of these four 
sub-clauses, they would be taken to be representing the entire body 
of co-sharer tenants in the tenure or holding. This is the construc- 
tion which |... upon tbis sub-section, but inasmuch as the 
learned Subordinate Judge had put a different construction upon 
the said sub-section he dil not record necessary findings. But as 
my construction of the section does not agree with the construction 
put by the learned Subordinate Judge, I amof opinion that the 
case cannot be disposed of without recording proper findings on the 
materials on the record. If the learned Subordinate Judge finds 
that Abdul came within any of the clauses of sub-section 3, he 
wouli hold that the holding had passed to defendants Nos. 1 to 3 
in execution of the decree for arrears of rent and would dismiss the 
plaintiffs suit. If he finds on the materials on the record that Abdul 
did not fulfl any of the conditions stated in any of these four 
clauses, he would give the necessary declarations in favour of the 
plaintiff, But in making the declarations he would specify the, 
interest which the plaintiff has in the tenure, 

The result is thatthis appeal is allowed, the decree of the 
learned Subordinate Judge is sat aside and the case is remanded to 
the lower appellate Court for being dealt with in accordance with 
the directions given above. 

Costs will abide the result. 


P. RB Case, remanded, 
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Before Mr. Justice D. N. Mitter and Mr. Justice B. N. Rau. 


TRAILOKYA NATH DAS, sear 
AND ON HIS DEATH HIS HEIRS eu 
BARINDRA KUMAR DAS AND OTHERS April, 16, 17, 18, 
f. , 29, jo. 
May, 3. 
KENARAM DAS, m 


AND ON HIS DEATH HIS HEIRS 
JNANENDRA NATH DAS anD o1HzxRs,* 


Partition ~Sult i» spectfically enforce an agreement to partition—Limitation 
Act (IX of 1908), Sch. I. Art. 113~Admission, affect of—Burden of proof, 
shifling af—Witkholding of best evidence, effect of—New peint, ifcan be 
raised in abbeal —No issue raissd —Consideration of evidence. 

Ina deed of agreement for partition it was stated that partition would be 
effected in accordance with the rules mentioned thereln and that within 6 months 
from the ddte of the agreement the parties should get the properties divided 
according to shares by calling certaln gentlemen and get the partition deed 
Properly executed and registered : f J 

Held, that a suit to specifically enforce the agreement would be goverred by 
article 119, Schedule I of the Limitation Act o£ 1908 and 3 year's time ran after 
the lapse of 6 months from the date of the agreement. 


In a certain document, A, the father of B, stated the properties were B's self- 
acquired properties. B's sons, the defendants, admitted that all the said Properties 
were the [jmali properties of the family consisting of plaintiff and defendants ; 

Held, that the admission by the defendants shifted the burden on them of 
showing that the properties were the sslf-acquisitions of B for “what a man 
admits to be true may reasonably be presumed to beso." The admission was 
not conclusive and might be shown to be wrong and made under circumstances 
which did not make it binding oa the person making the admission. 


5 Chandra Kunwar v. Chaudhuri Narpat Singh (1) followed. 


When a party withholds the best evidence In the case, an inference adverse 
to his caso must be drawn, 


In the first Court of appeal a new point riz. that with regard to property A as 
as all labour that was emyloyed in reclaiming was by defendant No. 1, oae of the 
appellants, he was entitled to a double share in the property on partition, was 
raned. This point was indicated in the written statement but no issue was joined 

E on it. It was not submitted to the judgment of the primary Court : 

Held, that it would not be right to allow the point to be ralsed for the first 

time in appeal as it depended on the consideration of evidence. 


" Appeals from Original Decrees Nos. 90 and 162 of 1950 with cross-obfection 
in No. go, against the decree of Prafulla Kumar Ghose, Esq, Subordinate Judge, 
and Court, of Midnapore, dated the 26th March, 1930. 

tu) (1906) I. L. R. 29 All. 184; L. R. 241. A. 27 ; SC. L, J. 115. 


* > ` 
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Secretary ef State for India v. -Jyoti Prashad Singh (a) referred to. 
Appeals by Defendants Nos. 1 to 3 and by Defendant No. 4. 
Suit for partition.- B 

The material facts appear from the judgment, 

Messrs. Amarendra Nath Basu, Apurba Charan Mukherjee, 


Mansatka Nath Das Gupta and Durga Charan Roy Choudhury 
for the Appellants, : l 


Messrs. Gopendra Nath Das and Jagadish Chanana Ghose for 
the Plaintiff’ Respondent. 


Messrs. Sarat Chandra Basu and Rama Prosad Mukkopadkyaya 
for Defendant No. 6 Respondent. 


Mr. Saroj Kumar Maity for Defendant No. 8 Respondent. 


Messrs. Khitrode Narayan. Bhutan and. Abdul Ax for other 
Respondents. ; i ; 
C.-A. V. 

The following Judgments were delivered : 

D. N. Mitter, J. :—These two appeals arise out of a suit for 
partition. Defendants 1-3 are the appellants in Appeal “from 
Original Decree No. go of 1930, while defendant No. 4 ‘has pre- 
ferred Appeal No. 162 of 1930. The relationship- between the 
perties to the suit will appear from the following genealogical 

l F. A. No. 90 of 1930. 

Genealogical table, 
d 


Mohan : Gangaram , Prohlad 
D. 1co5 = Padmabati 


i | 
Prosad= Ambekanj Kali Prosad Biswanath 
D. 1910 D. 1901 (Deft. 6) 
l, E (are Li 
\ | | 
| Kenaram (plaintiff) ' Rajani Debendra 
xx Sarojini (Deft. 7) (Deft. 5) (Deft. 8) 


| | | | 
Trailokya Bhupendra Narendra Satis 
(Deft. 1) | (Deft. No. 2) (Deft. No. 3) (Deft. No. 4) 


It will appear from the said tree that Mohan Das was the plain- 
tifs grand-father. He had three sons the eldest Prosad Charan 
Das, the second Kali Prasad Das and the youngest Biswanath who: 


(2) (1926) L, R. 53 I, A, 100 (107). 


Vor. LXI.] HIGH COURT. : 
\ 
ia defendant No. 6. Defendants r, 2,3 and4 are the sons and 
heirs of the late Prosad and the plaintiff and defehdant No. 5 are 
the sens and heirs of Kali Prosad. The case stated in-the plaint 
isthat Mohan separated in mess and property from his other 
‘cO-sharers in 1299 A. S. that Mohan died in 1312 A. S, 1905 and 
after the death of Mohan his sons continued in joint mess and 
property and that Prasad was the Karta of the family; that during 
‘the lifetime of Prasad a settlement of roco-bighas of land known 
as lot Surendraganj G plot within Sunderbans ,was obtained out of 
‘Tjmali funds and that large sums of money were spent for reclaim- 
ing the Sunderbans jungle land out of Ijmali assets; that the late 
. Mohan Narayan Das left the immoveable properties in schedule 1 
in Mouzt Doulbar formerly under Thana Contai in the Midnapur 
District; that these properties were acquired in the names of 
different members of the family from the ‘profits of ancestral pro- 
perties of the plaintiffs and defendants, It is stated in the plaint 
that Prasad died.in Aabar 1317 B. S. and defendants :,2,3 and 4 
. have succeeded him. Inthe properties. of Schedules I -and II 
‘(Sunderbans) the defendantsz to 4 have got a third share, the 
defendant No. 6 athird;share andthe plaintiff has^got an -one 
.sixth share and defendant; No, 5 have got an one sixth share. It is 
further stated that after the death of Prosad defendant- No. 1 
: became the Karta of the family.- The plaint next recites: that at r 
time when plaintiff was lying ill with typhoid fever defendant got a 
` deed df agreement of amicable partition executed by- the plaintiff 
without disclosing to the plaintiff all the facts relating to the pro- 
perties under the management of defendants 3 and 3. The defen- 
dants 1 and a took advantage of their position by stating falsely and 
- by practising fraud and without giving the plaintiffs -time to undér- 
- stand or opportunity to consult got the deed of agreement regis- 
‘tered ; that notwithstanding the execution of the deed of agreement 
' the plaintiff and the defendants were owning and possessing and 
-enjoying the usufructs of the properties of the rst-and and schedule 
- in claim as before- in Ijmali, that the deed of . reference’ to arbitra- 
tion have become legally invalid and: ‘unenforceable ‘on account of 
“the death of the arbitrators. It is-further stated in the plaint thit 
' the deed of agreement to partition’ contains many false recitals (see 
para-tr of the plint} It isfurther- stated that of all the “Ijmali 
properties of plaintif and defendants the lot at'Sunderbans are the 
' most- valuable and the- lands of Deolpstà. Syamchuk ‘etc, ré first 
class lands ‘and they having been assigned-to defendants n ay 3 and 
4 the agreement of partition has been extreinely unfair and cannot 
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bind plaintiff. The plaint sets forth in the third schedule the move- 
able properties and the plaintiff prays for a division of the move- 
ables also. The plaintiff prays for (1) partition by metes and bounds 
of plaintiffs 1/6th shares in properties in the three schedules to the 
plaint and for possession (2) for accounts to be rendered by defen 
dants 1 and 2 ‘since 1317 Sraban B. S, and a decree for costs. 

Thé substantial defences of defendants 1, 2 and 3 to the suits are 
(i) the agreement of December roro is binding on the plaintiff and 


, partition should be on the lines of the said agreement (ii) that some 


of the properties are the self-acquired properties of Prosad, father of 
defendants Nos, 1, 3, 3 and 4 must be omitted from the partition; 
that in particular Sundarban lands were the self-acquired properties 
of defendant 1 and must be left out of partition, A schedule of the 
selfacquired properties of Prosad are given in the written. statement 
at page ror Book A. With regard to,the selfacquired properties 
the case made in the written statement is that they were admitted 
to be so ina previous deed of partition of the year 1893 between 
Mohan and his brother and Padmabati widow of the brother 
Ganga Das who was then dead (this deed has been marked as Ex. O 


„and is printed at page 48 of Book B) The defendants maintain 
that when the settlement operations commenced the plaintiff and 


defendants 5 and 6 bad the entry in the settlement record made 
contrary to the agreement of December 1910 (Ex. V). On discover- 
ng the evil intention of the plaintiff and defendants 5 and 6 the 
answering defendants intended to seek the protection of the Court 
but as the arbitrators named in the agreement (since marked as 


-. Ex. V, Book B page 144) had died nothing could be done. 


Defendant No. 4 filed a separate written statement and in para 
14 of the said statemont stated that ho knew nothing of the agree- 


_ ment of 191o, that he was a minor at the time and that his mother 


as his guardien had the deed registered, but as his mother was an 
illiterate Purdanashin village woman, she did not get any indepen 
dent advice (see page rır Book A) The defendant 4 stated that 
as the agreement is prejudicial to the interests of the said defendant 
he is not bound by the same. We will haveto return to this defence 
for the defendant No. 4 has in his appeal before us changed his 
position and does notattack the validity of the agreement, On 
other points the defences are substantially the same as that of 
defendants 1 to 3. ] 

On this state of the pleadings several issues were framed. The 
controversy in the present appeal has centred round issues Nos. 7, 


. xo and rz which run as follows ; 
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istrue that the plaintif applied for the iegistration of his name 
in the Collectorate in reference to some of the properties in accor- 
dance "with the agreement see Ex. A A (2) Vol. B page 363, AAr 
Vol. B pages 366-368., but the evidence in the case discloses that 
notwithstanding the registration possession was not in accordance 
with the agreement. The agreement, to partition was not carried 
out. In para 26 of Ex. V (Book Bop 144) it was stated that 
partition will be effected in accordance with the rules in the previous 
paragraphs and that within six months from the'date of the agree- 
-ment i. e. 19th December, 19rc, the parties shall get the properties 
divided according to shares by calling certain gentlemen and get 
the partition deed properly executed and registered. This was 
never done till tue date of the suit nearly sixteen years after. A 
suit to. specifically enforce the agreement would be barred at the 
‘end of three years after the lapse of six months from the date of 
the agreement and such a suit surely is now hopelessly barred by 
;the statute of limitation,. see Art. 113 of tbe schedule, to. the 
“Limitation Act of 31908. It bas been strenuously argued by Mr. 
` Amarendra Nath Bose, the learned. advocate for ,the appellants 
‘that the first 35 paragraphs Should be treated as embodying the 
agreement between the parties as to their respoctive rights and 
what remained to be done by the arbitrators might be done by 
the Court., The parties never agreed ‘to such a course, and to 
accept this argument would be to allow the parties to substitute 
for the agreement in question another agreement which the parties 
never contemplated. ‘The defendants were to blame if they did 
„not jn time take stepe to have 'the agreement carried out That 


.. there was some dispute between the parties which led to the execu- 


tion of Ex. V is borne out by documentary evidence. There was 
.an application by the plaintiff on the 16th September, rgro, before 
‘the Collector (see Book B page 366) Plaintiff was opposed by 
Troilokya Nath defendant No. : and from Ex. E Book B page 
“165 it appears that this family arrangement was entered into in 
the month of December, 1910, and it was stated that it would be 
"filed before thé Deputy Collector see Book B page 167. It 
s said thet parties filed rent suits in accordance with this ‘arrange- 
* ment and we havé been referred to two plaints Exs. M ‘and My, 
page 259 Book B. We agree with the Subordinate Judge that 
"so far as Exs, M and Mi are concethed it has not been establishéd 
that plaintiff and defendant No. 6 instituted the rent suits and it 
is significint that these suits were not followed by déctees. : The 
‘record `of rights, on which reliance was- placed by the appellant 


Vor. LXI] HIGH COURT, 


to show that the agreement Ex, V was acted on is wholly incon- 
clusive. It is admitted by the defendant that in some cases the 
entries in the record of* rights are contrary to the terms of the 
agreement. Reference was made in the course of: argument to 
the Collection papers as showing division of paddy of the Nij jote 


lands.in accordance with the agreement. The plaintiff and defen 


dant No. 6.deny.any such division and we cannot rely on the 


papers which do'not bear the signature of plaintiff and defendant 
No. 6. We bawa examined the evidence as to separate division 


of paddy and we do not consider the evidence convincing. The 
deed, in our judgment, has not been acted on. 

Great stress -is laid in argument that if the dead of agreement 
is out of the way then properties which stand in the name of Prosad 
in the partition deed between. Mohan and his brother (Ex. O page. 
48 Book B) should ‘be excluded from partition. These consist of 
about 361 Bighas of land see schedule 4 page 68 Book B. In 
that document no doubt Mohan the father of Progad states that 
these were Prosad’s self-acquired properties and if this deed had 
stood alone we would have had no hesitation in giving effect to 
this contention of the appellant. But the defendants are faced 
with the admission made by them in Ex. V of rgro: that all these 
properties are the ijmali properties of the family. In para 6-of 
the said agreement, see page 145 Book B it is stated that proper- 
ties standing inthe name of Prosad “were and are in ij]mali". 
This admission by the defendants shifts the burden on them of 
showing that the properties were the self-acquisitions of Prosad 
for whata manadmits to betrue must reasonably be presumed 
to be so, see Chandra Kunwars case (1). The admission is not 
conclusive and may be shown to be wrong and may be shown to 
be made under circumstances which’ do not make it binding om 
' the person making the admission. The defendant Troilokya has 
sought to explain the admission in'his deposition at page 200 Book 
A last but one paragraph. He says “The properties of Prosad, 
were described to be ijmali properties in the deed as defendant 
41045 a minor and that he may not claim any share on: attaining 
majority. I first objected to such a statement .but ultimately 
agreed as our disputes were settled thereby”. This is an explana- 
tion, which can hardly be accepted. The legitimate inference 
which can be drawn is that in Ex. O these .properties were posaibly 
shown as Prosad’s in order to aeduce the share of:Padmabati, 
widow of Ganga one of the brothers in-the inheritance, This is 

i 


t (1) 0906) 1. L, R. 29 All. 184 L. R. 34 L A. 27; sC. Li 1g ^. to 
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& possible view and has been taken by the Subordinate Judge. 
It is said that Prosad was acting in the Salt Department and was 
earning money but evidence discloses that the Salt Department was 
abolished in 1271 ie. 1864 several years before the date of Ex. O. 
The bone of contention is the property in the Sunderbans 
which is said to be the most valuable of all the properties In 
the agreement of 1910 it is admitted to be ijmali property and 
the burden ison the defendant to show that it is the self-acquired 
property of defendants 1 to 4. The admission has been sought 
to be explained by defendant r at page 205-626—Sunderban lot 
was described as ijmali property lest my brother may claim a 
sbare in it hereafter. It is difficult to follow the explanation. 
The admission is prejudicial to the interest of the brother as it 
reduces his share. Evidence has been given in this case to show 
that some money was borrowed by defendant 1 to pay the premium 
of the Pottah by which lease of the Sunderbans in favour of defen- 
dant No. 1 was created. The lease is dated the 16th December, 
1908. The original Pottah is lost and Ex. Q Book B 107 isthe 
certified copy. It is stipulated in the said lease that within two 
years the work of reclamation was to be completed. It is said 
that a sum of Rs, 18000 was spent in clearing the jungles, see 
defendant No. 1’s evidence page 204 (21-22 Vol A) Where did 
he get this money from? He was aged 23 years and had no 
means of hisown. He said that he borrowed money from others. 
Many of the creditors are alive and not any one of them has been 
called and when the defendant withholds the best evidence in 
the case an inference adverse to his case must be drawn, The 
creditors are named in defendant’s evidence at page 199 Book A 
line 42 where he says “I took money from Hiralal, Abinash Mitter 
etc, . . . Besides it appears from Ex. 2 Vol C page a; 
that Troilokya had borrowed a sum of Rs. 1000 on the 126th 
January, 1911, for meeting. the expenses required for cutting 
jungles and raising embankments of the lands in G plot Surendra- 
ganj and as security forthe loan he was hypotheticating admitted- 
ly joint family properties by handing over deeds of title of such 
joint properties. The evidence -as to defendant No. 1’s borrowing 
money for paying the premium is not of a very satisfactory 
character and we agree with the Subordinate Judge that the evi- 
dence is not very reliable. Be thatasit may Ex. (2) conclusively 
shows that tbe money spent on reclamation was borrowed on the 
security of joint family properties showing that reclamation was 
made with money borrowed on pledging joint family assets, This 
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destroys the theory of self-acquisition of the Sunderbans by defen- 
dant No r. Itis true that the lease stood in bis name but this 
is of no consequence seeing that other admittedly joimt proper- 
ties stood in the names of other members of thé joint family. 
Another point was taken viz. that with regard to Sunderbans pro- 
perty as all labour that was employed in reclaiming was by defen- 
dant No. 1 he was entitled to a double share in the Surendraganj 
property and our attention was drawn tothe decision ina recent 
case to which I wasa party viz. the case of Nanilal Das v. Nut 
Sehary (1). It is true that this point was indicated in the written 
statement of the defendant but no issue was joined on it and it 
would not be right to allow this point to be raised for the first 
time in gppeal as it was not submitted to the judgment of the 
Court below. If this point had been raised in the Court below 
evidence may have been forthcoming to show that all exertion 
was not on the part of defendant No. r alone, We have not 
allowed this point to be raised in appeal It has been pointed out 
by their Lordships of the Judicial Committee in Zhe Secretary of 
State for Jndia v. Jyoti Prosad Singh (a) that Courts of final appeal 
. whether it be the House of Lords or this Board have long estab- 
lished it for themselves as a principle of wisdom and prudence 
that they should be very chary of entertaining an ME which 
has not been shifted in the Courts below. 

All the grounds taken in the appeal No. go fail which must be 
dismissed with costs; As this is a partition appeal the hearing- 
foo is assessed at 15 gold mohurs to be divided between the parties 
in the following way, plaintiff to get 7 gold mohurs defendant No. 
6—seven gold moburs and defendant No. 8—one gold mohur. 

It remains to consider the appeal No. 162. of defendant No. 4. 
It is rested on the same grounds as the other appeal But it is 
significant that this defendant who was a minor in rgro has 
attacked the said agreement as prejudicial to his interest as has 
already been pointed out. He has in appeal however so far as 
this part of his defence is concerned joined hands with his brother 
defendants 1, 2 and 3. For the reasons given in Appeal No. go 
this appeal must also be dismissed but without costs as there has 

: been no separate argument in this case. - 

The cross-objection of the plaintif is dismissed without costs. 

Rau, J: I agree. 

A T. M, d Appeals and cross- 

: objection dismissed. 

(1) (1934) 98 C. W. N. 861 (855). (2) (1926) L. R. 53 L A. 100 (107). 
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Before Mr. Justice D. N. Mitter and Mr. Justice 
D. C. Patterson. 


BENGAL COAL COMPANY LIMITED 
v. 


SITARAM CHATTER]I AND OTHERS.* 

Aforignge— Transfer of Property Act (IV of 1883), Secs, 41, 56—Estoppel — 
Purchaser of equity of redemption—Morigagor, if can question the extent of 
siortgagee’s interesi—Burden of  proof—Ostensible owner—Deoctrine of 
marshalling of securittes—Charge on more than two propertiss—Sals of 
equity of redemption—Notice of encumbrance —No engquiry—Siatement in 
desd of mortgage as to absence of encumbrance—Gross negligence—Relin- 
quishing in Court a claim against a purchaser of a portion of equity of 
redemption — Purchaser of the dither portion, if can redeem piecemeal, 
Where a deed stands in the name of a wife, the burden lies on him who asserts 

that she is the ostensible owner and not the real owner to prove that she is In fact 

un ostensible owner. 

The scopa of section 56 of the Transfer of Property Act of 1882 bas been widen- 
ed by the amendment of 1929 which provides for a case where there are mote than 
two properties. 

On the 24th January, 1915, a mortgage of 19 properties was created by the 
father of defendant No. 1 and father-in-law of defendant No. 3, in favour of 
defendant No. 14, a member of «joint Hindu family governed by the Dayabhaga 
School of Hindu Law. On the rst September, 1919, there was an agreement 
between defendant No. 14 and his five co-sharers in which it was recited that the 
parties had separated in 1919 and that all properties acquired and the monies lent 
were efjmali proporties and whatever would be acquired in future would be 
separate properties of each individual party who would acquire them. On the 
tst October, 1925, defendant No. 14 assigned his rights as motgagee to the 
plaintiff, Defendants Nos. 3 to 11 were purchasers of equity of redemption in the 
several mortgaged properties. Defendant No. ra was lessee under defendant 
No, 1 of some portion of the equity of redemption. Defendant No. 13 was the 
brother of the plaintiff. Defendants Nos. 15 to 19 were the co-sharers of the 
morigagee, defendant No. 14. : 

Held, on the question raised by defendant No. 11 whether it was open to the 
purchasers of the equity of redemption to contend that the assignment was not in 
respect of the entire rights of the mortgagee but only in respect of a portion of 
the rights of the mortgages as existed on the date of the assignment, it was not 
necessary to decide as the other co-sharers of defendant No, 14 were parties, who 


` Appeal from Original Decree No 1£8 of 1930 with cioss-objection, against 
the decree of Mahendra Nath Lahiri Esq., Subordinate Judge of Burdwan at 
Asansol, dated the gist March, 1930. 
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would be estopped by reason of the principles embodied in section 41 of the 
Transfer of Property Act of 1882, from contending that defendant No. 14 bad 
only one/sixth share in the mortgage money as they had by thelr conduct repre- 


sented to the outside world that defendant No 14 was entitled to deal with the’ 


entire rights of the mortgagee. This estoppel was available against the other 
co-sharers of defendant No. 14. Defendant No. 11 was not prejudiced if a decree 
be passed on tha footing that defendant No. 14 was entitled to deal with 16 annas 


of the rights In the mortgage money as it: would be passed in the presence of 


co-sharers (defendants Nos. 15 to 19) of defendant No. 14. 

That it was not open to the mortgagor to dispute the title of the mortgagee 
and to say that although defendant No. 14 at the inception purported to deal 
with 16 annas of the mort gage money as bis own, he was in reality not the owner 
Or possessor of the entire mortgage money. 

Section 56 of the Transfer of Property Act, 188a before its amendment in 
1929 was Inapplicable as more than two properties were subject to common charge 
in the present cae. 

In order to claim the benefit of the doctrine of marshalling it most be shown 
that the purchaser of ons of the several properties comprised in the mortgage 
must be bona fide purch aser for value without notice. 

Rodh Mal v. Ram Harath (1) referred to. 

That though la the deed of transfer in favour of defendant No. 11 there was a 
representation that there were no incumbrances of properties, as he, defendant 
No. 11, made no enquiry whatever as to the existence of incambranoe of proper- 
ties, he had aotice within the meaning of the Transfer of Property Act, 1882, 
as it existed bsfore its amendment and hence he could not claim the benefit of the 
doctrine of marshalling. 

Tilakdkari Lal v. Khedan Lal (a) distinguished. 

Notice of mortgage could be inferred from the evidence amounting to gross 
negligence in not enquiring about the existence of previous encumbrances. 

Where the mortgagee had relinguished bis claim in Court against a purchaser 
of a portion of the equity of redemption, the purchaser of the other portion was 
not entitled to redeem piecemeal that is, by paying proportionate share of the 
mortgage money. 

Pranballav Saha v, Bhagaban Chandra Seal (5) distinguished. 

Appeal by Defendant No. 11. 

Suit to enforce a mortgage security. 

The material facts appear from the judgment, 

Dr. Bijan Kumar Mukerji and Mr. Pannalal Chatterjee for the 


Appellant. 
Messrs. Amarendra Nath Bose, Gopendra Krishna Banerjee, 


(1) (1885) I. L. R. 7 All. 711. 
(a) (1920) L. R. 47 I. A. 259; 32 C. L. J. 479. 
(3) (1934) 59 C. L. J. 413. 
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Bankim Chandra Mukerji, Muktipada Chatterji and Banbehari 
Mukerji for the Respondents. 
| Mr. Surja Kumar Aich for the Deputy Registrar, 

The following judgments were delivered : 

D. N. Mitter, J.:—This is an appeal by defendant No. rr, 
Bengal Coal Company Limited froma preliminary decree in a suit 
to enforce a mortgage security. The suit was commenced by the 
plaintiff to recover a sum of Rs. 16900 alleged to be due on mort- 
gage bond ‘executed on the 24th January 1915 by one Ram Saday 
Nayek who is the father of defendant No.1 and father-in-law of 
defendant No. 2. He executed the mortgage in favour of Pran- 
krishna Chatterjee who is defendant No. r4 to the suit. The 
principal amount secured by the mortgage was Rs, 6700 and the 
interest was to run at the rate of 12 percent perannum. The 
properties which were hypothecated by the deed of ‘mortgage con 
sisted of 19 items which are mentioned in tbe schedules to the 
plaint. Atthe time of the execution of the bond Prankrishna 
happened to be a Member of a joint Hindu family, governed by the 
Dayabhaga School of Hindu Law, consisting of himself, his brothers 
and his nephews. He had accordingly one/sixth share, according 
to the defence case, in the mortgage money. On the rst September 
1919 there was an agreement between him-and his five co-sharers 
in which it was recited that the parties had separated in June 191g. 
It was also recited inthe said agreement that all the properties 
acquired and the monies lent were ¢jma# properties and whatever 
would be acquired in future would be separate properties of each 
individual party who would acquire them. Itis said that Pran- 
krishna had no more than one-sixth of the mortgage ‘money after 
this agreement. He was no longer'the arta and it is mid that he 
had nothing more than his individual share. On the rst October 
1925, Prankrishna assigned his rights as mortgagee to the plaintiff 
Sitaram Chatterji who is a cousin of Prankrishna Chatterji The 
total sum due on that date was Ra, 15075 and in that document it 
was recited that Ra. 8375 of that amount weie kept in deposit to 
carry on litigation, and the balance of Rs. 6700 was fixed as con- 
sideration of the mortgage bond. It is said that the plaintiff took 
the conveyance in the dena of his brother defendant No. 13. It 
is now necessary to indicate the position of different defendants 
with reference to this mortgage. Defendants Nos. 1 and a are heirs 
of the original mortgagor. Defendants Nos. 3 to 11 are purchasers 
of the equity of redemption in the several mortgaged properties, It 
may be noted here that defendant No. yo one of the purchasers of 
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the equity of redemption is the wife of the plaintiff. Defendant 
No. 12 is a lessee under defendant No. 1, of some portion of the 
equity of redemption. Defendant No. 13 isthe brother of the 
plaintiff. Defendant No. r4 is Prankrishna Chatteiji the criginal 
mortgagee. Lastly defendants Nos. 15 to 19. are the co-sharers of 
Prankrishna Chatterji. The plaintiff alleges that no portion of the 
mortgage money was paid and prays foran ordinary mortgage decree 
for sale. The defences of defendant No. 11 who isthe appellant 
before us are first that ifthe assignment were legal and valid it 
could not give the plaintiff more than one-sixth sbare of his rights as 


mortgagee in the mortgage security as this was the share which, 


Prankrishna had in the mortgage bond when the assignment took 
place of the mortgage money. Itis said that at the time of the 
assignment he had lost bis representative character as arta. With 
regard to this defence the Subordinate Judge has found that 
Prankrishna had only one-sixth share in the mortgage money and 
the finding on this point isin favour of the defendants. He has, 
however, held that- the defendants are precluded from saying that 
Prankrishna had no larger interest or interest in the whole of the 
mortgage money but that he waa only entitled to the one-sixth share 
of the mortgage money. The Subordinate Judge has also found that 
the other brothers of Prankrishna who are parties to the present 
proceeding do not say that they have got any interest in the mort- 
gage money. The Subordinate Judge also finds that the co-sharers 
of Prankrishna are estopped from contending that Prankrishna alone 


was not entitled to the mortgage money or that the assignment was ` 


not in respect of the whole of the mortgagee’s right by reason of 
section 41 of the Transfer of Property Act. 

The second defence raised is that the assignment was not valid 
as there was no consideration for it and that it was really a collusive 
document executed with the sole intention of cheating the creditors. 
or defeating the rights of the creditors. The third defence is that 
defendant No. ro who isa purchaser of a portion of the equity of 
redemption is the wife of the plaintiff and is really his demamdas in: 


the matter of the purchase and it is contended that the mortgagee- 


himself being a purchaser of a portion of the equity of redemption, 
the integrity of the mortgage has been broken and that the pur- 
chasers of this portion are entitled to redeem as payment of a pro- 
portionate share of the mortgage money. The finding of the Sub- 
ordinate Judge is that ženami character of the transaction -has not 
been established. The fourth defence taken by defendant No. 11 is 
that the company is entitled to.rely on the doctrine of marshalling 
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having regaid to the provisions of section 56 of the Transfer of 
Property Act as it stood before its amendment by the Act of r929. 
The Subordinate Judge has come to the conclusion that right of 
marshalling is not available to defendant No. 11 as it is not shown 
that he has purchased the equity of redemption without notice. 
The fifth defence is that one Dukhaian Banerji was a necessary 
party to the suit, that he was a purchaser of a portion of the equity 
of redemption of property No. 12 of the schedule to the plaint, that 
the plaintiff had full knowledge of his purchase, and that as the 
plaintiff had not impleaded him in the suit there should be a pro- 
portionate abatement and apportionment of the mortgage money. 
The Subordinate Judge has not acceeded to this contention but has 
granted a decree to the effect that the mortgaged properties other 
than the eight annas share of property No. 12 which belongs to 
Dukharan will be applied towards the satisfaction of the decree. 
As has already been stated, the Subordinate Judge has granted a 
preliminary decree in the lines indicated in the judgment of the 
Subordinate Judge. See page 112, of the rst part of the paper 
book. . 

It is against this decision that the present appeal has been taken 
by defendant No. rr and all the defences to which reference has 
already been made have been repeated before us by Dr. Mukerji 


. who appears for the appellant (defendant No. ir) He rests his 


grounds of appealon the five defences which havealready been 
set forth above. Itis necessary to consider, therefore, the soundness 


“of the contentions raised by way of defence and raised in the 


grounds taken before us. 


With regard to, the first ground taken that if the assignment were 
legal and valid, the plaintiff could not get more than one-sixth share 
of the mortgage money as this was the share which Prankrishna had 
when the mortgage transaction and assignment took place. It is not 
necessary to deal with question on which the Subordinate Judge has 
founded his decision with regard to this part of the defence as to. 
whether it is open to the purchasers of the equity of redemption to 
contend that the assignment is not in respect of the entire rights of 
the mortgagee, but it is only in respect of the portion of the rights 
of the mortgagee as it existed on the date of the assignment for it 
isclear that inthe present proceedings the other co-sharers of 
Prankrishna were parties. They would be estopped by reason of 
the principles embodied in section 4r of the Transfer of Property 
Act, from contending that Prankrishna has only one-sixth share in 


_the mortgage money seeing that they have by their conduct 


t 
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represented to the outside world that Prankrishna was entitled 
to deal with the entire rights of the mortgagee and they were fully 
bound by this representation to the outside world. The Subordinate 
Judge has rightly applied the principles that estoppel would surely 
be available against the other ‘co-sharers of Prankrishna. They 
were all parties to the present suit and defendant No. rr is not at 
all prejudiced if a decree is passed on the footing that Prankrishna 
‘was entitled to deal with 16 annas of the rights in the mortgage 
money for the decree as against defendant No. 1c is being passed 
in the presence of the co-sharers of Prankrishna, that is defendants 
Nos. 15 to 19, who would be bound by this decree. There can be 
no question that in so faras the original mortgage transaction is 
concerned, as between the mortgagor and the mortgagee, the 
principle of estoppel comes into play and it has been conceded by 
Dr. Mukherjee that it is not open to the mortgagor to dispute the 
title of the mortgagee and to say that although Prankrishna at the 
inception purported to deal with 16 annas of the mortgage money 
` aa his own, ‘he was in reality nat the owner or possessor of the 
entire mortgage money. That isthe position which is established 
on the authorities. Reference might be made in this connection to 
Dr. Bigelow’s well known treatise on Estoppel (sixth edition) at 
page-588. The same rule applies also to the mortgage transaction 
in this case and the whole law has been summarised in Sir Rash- 
Behary Ghose’s treatise on the Law of Mortgage (fifth edition) at 
page 322, " Asa rule", says the learned author, “ any person who 
‘comes into possession of the mortgaged property under the mort- 
gagor is treated as being in privity with him and is estopped from 
denying the title of the mortgagee.” It has, therefore, been rightly 
conceded that as between the mortgagor and the mortgagee the 
principle of estoppel applies, But as we have said we are relieved 
from deciding the other question, namely, asto whether the pur- 
chasers of the equity of redemption or the mortgagors for the 
matter of that, can question the rights of the assignee of the mort- 
gagee’s right, and contend that the mortgagee is not entitled to the 
entire mortgage money, seeing that the co-sbarers of Prankrishna 
wero all parties to the present proceeding and they did not question 
the rights of Prankrishna, defendant No. 14, to the entire mortgage 
money. We are therefore of opinion, although for ‘a somewhat 
different reason that the learned Subordinate Judge has arrived at 
the right conclusion in negativing the first defence. 


The next ground which was indicated by the second defence is, 


that there is no consideration for the assignment, We have been 
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taken through the evidence of several witnesses who prove the 
passing of the cosideration. The plaintif has examined himself. 
He has examined two other witnesses Gopeswar Chatterjee and 
Annada Prosad Chakravarty and we have heard nothing in the 
argument which would induce us, to disbelieve the evidence of the 
passing of the consideration. Several grounds of suspicion have 
been stated but we find no reason why these witnesses should'be 
discredited. We have also referred to the following suspicious 
circumstances, It has been said that the transferor and his family 
were in circumstances of financial stringency. They were involved 
indebts. There were several decrees against them. The answer 
to this contention is that the transferor made this assignment 
because he was in need of money. It is true that the transfer was 
made in favour of a near relation. ‘The deed of transfer comes 
from the plaintiff respondent showing the reality of the transaction. 
It was next said tbat the conduct of the parties after the transfer 
shows that the assignment wasa sham transaction and we are 
referred to certain proceedings in Court written statement, appli- 
cations to set aside the sale which would show that the transaction 
was really a sham one. These proceedings show that the title was 
in him (the transferor). Itis to be noticed, however, that the 


. Written statement in the partition suit was filed on the 14th Decem- 


ber 1925, that is, ata time prior to the registration of the deed of 


‘assignment, and similarly application was made to set aside the sale 
.8tthe time when the deed of assignment was pot registered. We 


are referred to the preliminary decree for partition which shows that 
the sum of Rs, 6700 as belonging tothe joint family. It has, 
however, been pointed out by the Subordinate Judge that the pro- 
ceedings relating to the preliminary decree had not terminated and 
that no final decree had been ‘obtained, These are the circum- 
stances which do not make us discredit the positive testimony of 


' the plaintiff and other witnesses that the consideration did actually 
` pass. We therefore agree with the Subordinate Judge ca the 


assignment was a valid one and was for consideration. 

The third ground taken before us is that defendant No. 10 who 
is the wife of the plaintiff is really a &ematsdar for him. We have 
been referred to the evidence which establishes that the: wife 
purchased this property out of funds which belonged to her. It is 


‘said that she collected all this sum of Rs. toco which was the con 


sideration for the Kobala out of the presents which were given to 
her sons at the time of ansafzasan ceremony. Then one of the 
plaintiffs sons has also deposed to the fact that the consideration 


à 
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for Kobala which was executed in her favour by defendant No. r 
proceeded from his mother's funds. The deed stands in her name 
and the burden lay on those who assert that she is the ostensible 
owner and not the real owner to prove that she isin fact only an 
ostensible owner. Such evidence, it has been rightly pointed out is 
absolutely lacking in this case. The only witness who has been 
examined on the side of the defendants in this behalf says at one 
time that the money might have proceeded from the funds of her 
husband the plaintiff and at another time that the money might 
- have come from the presents at the Annaprasan ceremony. In 
this view we arein agreement with the Subordinate Judge that 
the Jenasei chàracter. of the transaction has not been established. 
In this view the other question as to whether there wasa i 
up of the mortgage does not arise, 

The fourth point which has been raised i is that the Subórdinate 
Judge has gone wrong in disallowing the marshalling which has 
been claimed by defendant No, 11 under section 56 of the Transfer 
of Property Act The enactment which will govern the present 
case is the Transfer of Property Act as it stood before the amend- 
ment of 192g, Section 56 of the Act before amendment of 1929 
runs as follows: “Where two properties are subject to a common 
charge, and one of the properties is sold, the buyer is, as against 
the seller, in the absence of a contract to the contrary, entitled to 
have the charge satisfied out of the other property, so far as such 
property will extend”. This section in terms does not apply-to the 
facts of the present case seeing that more than two properties are 
subject to a common charge in the present case. The scope of the 
section has been widened by the amendment of r9ag which provides 
for case where there are more than two properties. This section, 
therefore, is out of way. But it is said that as the statute does not 
make provisions for cases where there are more than two properties 
subject to a common charge they must be governed by the princi- 
ples which regulate cages of this-kind in the English Courts of 
Chancery. But it has been held in cases which are outside 
‘section 56 that in order to claim the benefit of the doctrine of 
marshalling it must be shown that the purchaser of one of the 
several properties comprised inthe mortgage must be dona side 
purchasers of value without notice. We.might refer to the case 
ot Rodh Mal v. Ram Harakh (1) where Mahmood J. observes 
that the equities which apply to a puisne incumbrancer in the 

„marshalling. of securities apply also. toa dona Jide purchaser for 
(1) (1885) I, L. R, 7 All. 711. 
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value without notice of a portion of property, the whole of which 
was subject to a priorincumbrance, It is true that in the deed 
of transfer in favour of defendant No. rr there is a representation 
that there are no other incumbrances of properties, but at the 
same time there is the evidence in this case that defendant No. 11 
made no enquiry whatever as to the existence of encumbrance 
of property. He.bad notice within the meaning of the Transfer 
of Property Act as it existed before the amendment. We are not 
unmindful of the- decision of their Lordships of the Judicial 
Committee of the Privy Council inthe case of Zilekdhari Lai - 
v. Khedan Lal (1) that mere registration is not notice. Here then 
was no enquiry and notice of the mortgage can be inferred from 
the evidence which amounts to gross negligence in not making 
any enquiry about the existence of previous encumbrance. ,We 
are of opinion that defendant No. r1 is nota Jona jide purchaser 
without notice. Therefore he is not entitled to take the benefit 
ofthe doctrine of marshalling as understood by the Equity Courts, 
This disposes of the fourth ground. 

The fifth ground taken is that Dukharan Banerji is a 
necessary party and there should be proportionate abatement of 
the mortgage money and the mortgage decree should be reduced 
bya sum of Rs 299. This isa ground which seems to us to be 
well founded and must prevail. The plaintiff had full notice of 
the fact that Dukharan was a purchaser of a portion of the equity 
of redemption and notwithstanding this he did not make Dukharan 
a party to the suit, On the 28th February, 1929, it was stated 
in oné of the written statements that Dukharan should be made 
a party. Onthe 29th March of the same year the plaintiff filed 
his petition for addition of other parties but did not implead 
Dukharan. In these circumstances we think that the decree of 
the Subordinate Judge must be varied by reducing the principal 
amount by Rs. 399. It is nert pointed ont that the decree is 
bad in this that it allows -interest at one per cent per month on 
Rs. 6700 and at six per cent per annum on the rest, namely ' 
Ra. 13, 928-1085, This portion of the decree has been taken excep- 
tion to and very rightly by the learned advocate for the appellant, 
The decretal portion which is printed at page rr4 of the paper 
book runs thus: “It is hereby declared that the amount due to 
the plaintiff on account of principal, interest, and costs calculated 


‘up to the 15th day of April, 1930, is Rs, 20, 628-10-op and out 


of Rx a0, 628-10-op the principal sum of Rs, 6700 shall carry, 
(1) (1920) L. R. 47 I. A. 239 | 33 C. L, J. 479. 
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interest at One per cent per month and the balance Ra 13928-10-0, | 


shall carry interest at the rate of six percent per anáium until 
realization.” This decree is wrong. The proper form of decree 
should be as follows: Itis hereby declared that the amount due 
to the plaintiff on account of principal is Rs. 6700 less Rs. 2ó9. 
The plaintiff is entitled to interest on Rs. 6401 at the rate of one 
per cent per month up to the period of grace which we fix at three 
. Months from now and after that the principal with interest shall 
carry an interest at the rate of six per cent per annum until 
realization. If the sum of Rs. 64or plus interest at one per cent 
per month be not paid within three months from this date the mort- 
gaged properties will be sold. 

It isa matter which has been agreed to between the plaintiff 
: and defendant No, rr that as it is an option with the plaintiff when 
the occasion arises for the sale of the mortgaged properties to 
bring the mortgaged properties to sale in any order he likes, the 
sale of property No. 18, the equity of redemption which has 
. been purchased by defendant No. rr will be the last, that is, after 
selling the other properties covered by the mortgage this 
property No. 18 will be sold. We simply record here ‘our judg- 
ment in accordance with agreement which has been reached 
between the plaintiff and defendant No. rr. 

Mr. Bankim Chandra Mukerji who has appeared for defendants 
Nos. 4,9 and 1o has raised some grounds by way of cross-objec- 
tion. A preliminary objection has been taken by Mr. Bose that he 
is not entitled to urge the crossobjection against co-respondents 
and reliance has been placed on the decision in the case of Zhe 
Co-operative Hindusthan Bank Limited v. Surendra Nath De (1). 
‘It is not necessary to decide on this preliminary objection seeing 
that the cross-objection fails on merits. The objection is to Zhe 
effect that as the mortgagee has relinquished his claim against 
Dukharan in Court the purchaser of the other portion is entitled 
to redeem piecemeal i. e. by paying’ proportionate share of the 
mortgage money. In support of this contention reference has 
been made to a recent decision of tbis Court in the case of 
Prasballao Saha v. Bhagaban Chandra Seal (2) and I was a party 
to that decision. That case however, rested ona very different 
set of facts. The- mortgagee had released a portion of the mort- 
gaged property without any notice of right of a third party who 
had purchased a portion of the equity of redemption. But that 


(1) (1931) I. L. R. 59 Cale. 667. 
(a) (1934) $9 C. L. J. 473. 
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is not so ‘inthe present case. Therefore we think that there is 
no substancs in the cross-objection. The cross-objection is accor- 
dingly dismissed. 

, The résult is that the decree of the Subordinate Judge 'is 
varied in the lines which we have already indicated. Subject to 
that variation the decree of tle Subordinate Judge will stand 
affirmed. l 


As the plaintif respondent has substantially succeeded the 
plaintif respondent is entitled to costs in this appeal. No order is 
made as to costs in the cross-objection. 

Patterson, J: I agree.’ 


AT. M. Appeal dismissed : Decree varied ; 
Cross-objection dismissed, 





© 


Before Mr. Justice R, C. Mitter, 


RAI SATYENDRA NATH BHADRA BAHADUR . 
AND ANOTHER 


v. 


CHARU SANKAR ROY CHOWDHUEI AND óTHERS,* 


Tenancy, permanent, inference of—Origin undnown—Tenancy for residential 
purposes and reni wot carisd, 

When it was proved on behalf of the tenant that the tenancy was for residen- 
tial purposes, that its origin was unknown, that the rent had not been varied at 
any time, that there had been one or two transfers : 

Held, that these circumstances would not lead to the inference that the 
tenancy was In its origin of a permanent character. 

Unless there be a series of transfers of a tenancy for residential purposes of 
which the origin is unknown and a series of recognitions, the Court would not be 
right in Inferring that the tenancy was in its origin of a permanent character. 


Appeal by the Defendants. 
Suit for a declaration that the defendants were ticca tenants and 
‘for injunction. 


* Appeal from Appellate Decreo No, 411 of 1923, against the decree of Babu 
Pannalal Bose, Subordinate Judge, Second Court, Fandpur, dated the 25th 
November 1932, modifying that of Babu Kall Narayan Bhattacharya, Additional 
Munsiff, Faridpur, dated the 18th May; 1922. 


Vor. LXI] HIGH COURT. 


` Dr S. C. Basak and Mr. Bhupendra Nath Roy Chowdhury for 
the Appellants. 


Messrs. Atul Chandra -Gupta, Jitendra Kumar Sen Guga and 
Deb Lal Sen for the Respondents, 


(C. A, Y. 


The judgment of the Court was as follows: i 

In this case the defendants appellants are admittedly the tenants 
of the plaintiffs respondents in respect of a plot of land in the town 
of Faridpore. The defendants attempted to raise pucca buildings 
on the lands in guit whereupon the plaintiffs instituted the suit on 
the 16th January 1931 fora declaration that the defendants were 
ticca tenants on the lands, they had no right tò construct pucca 
buildings aud for an ‘injunction to restrain them from continuing the 
building operations and for a mandatory injunction for removal of 
the structures already raised before the suit. The substantial 
defence of the defendants was that the tenancy was a permanent one. 
In the Court of first instance they succeeded and the learned Munsift 
held that the tenancy was a permanent one. He accordingly made 
a decree in part making a declaration in the plaintiff's favour that 
they had title to the suit lands but*inasmuch as he found that the 
tenancy was a permanent one the prayer for mandatory and perpe- 
tual injunction was disallowed. The plaintiffs preferred an appeal 
to the learned D istrict Judge of Faridpore which was heard by the 
Subordinate Judge, 2nd Court of that place. The learned Sub- 
ordinate Judge has come to the conclusion that the evidence led by 
the defendants is not sufficient to support the claim to a permanent 
tenancy, It is admitted that the land had been let out for residential 
purposes before the Transfer of Property Act came into force and 
that its origin is unknown. It has been proved that on one occasion 
it passed by successions and that it was'twice sold and the trans 
ferees were recognised tenants. There are no pucca old structures 
on the land except tha there are two privies with pucca plinths and 
there isa tank in existence. It may also be taken to be established 
that the rent has remained unvaried namely Ra. 5 a month and 
‘thet the land values have risen in the town of Faridpur and are still 
rising, the evidence being that the land values having gone -high 
sometime in the year rgro. These are the facts which have been 
proved by the defendants. On the part of the landlords these facts 
have been proved namely that in the deeds of transfer, one has been 
proved only in the case, there is no assertion by the transferor that 
his tenancy was a permanent one, Secondly that although the Jand 
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values in the town of Faridpur has gone up since the year rgro 
there was a large body of cc-sharer landlords amongst whom there 
was no agreement whatsoever, so much so, that even rent was not 
realised since the year igor, that only in the year 1913 or 80 asa 
result of a partition and other transactions the number of co-sharers ' 
was reduced and since the year 1913 when the co-sharers were 
reasonable in number the claim to a permanency by the defendants’ 
ancestor and by the defendants had all along been resisted. 1t has 
not been proved also that the tank was excavated by the tenants, 
This eyidence adduced on behalf of ,the landlords has been 
accepted by the learned Subordinate Judge, that is to.say the 
learned Subordinate Judge has given an adequate explanation 
relating to their inaction in raising the rent up tothe year 1913 
They have also proved whenever attempts were made by the defen- 
dants or their predecessors since the year 1913 to claim a permanent 
right in the land those attempts had been resisted and their claim 
denied. The evidence led by the landlords as tothe effect of the 
recognition of one of the transferees alsoin my judgment affords a 
sufficient ‘explanation: because when there was no assertion in the: 
sale deed by the transferor to a permanent right in the land a recog- 
nition of the transferee under those circumstances would not be of 
much evidentiary value for the purpose of supporting a claim to 
permanency. I till go further and hold that unless there be a series 
of transfers of a tenancy for residential purposes of which the origin 
is unknown and a teries of recognitions the Court -would not be 
right in inferring that the tenancy was in its origin of a permanent 
character. If there be one transfer or one or two transfers only and 
a recognition by the landlords of the transferee that fact may be 
attributable to other circumstances than to the fact that the landlord 
recognised the transferee feeling that he was under the obligation to 
recogniss him on the footing that the tenancy was a permanent 
tenancy. There would be far little scope for drawing an inference 
in favour of the tenants where there is only one or two transfers only 
and where in the deeds of transfer no assertion is made by the 
tenant that his tenancy is of a permanent nature. Having regard 
to this evidence the only thing which has been proved by the » 
tenants and in respect of which there is no explanation on behalf 
of the landlords are these: (1) that the tenancy was for residential 
purposes, (2) that its origin is unknown and (3) that’the rent has. 
not been varied at anytime and (4) that there has been. one or 
possibly two transfers These circumstances in my judgment do 
not lead. to the inference that the tenancy was in its origin of & 
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permanent character. For these reasons I uphold the finding of 
' the learned Subordinate Judge, that the defendants have failed to 
prove that their tenancy is of a permanent nature. That being 
so I hold that the decree passed by the learned Subordinate Judge 
in this case is the correct decree and the appeal must be dismissed 
with costs. 
The application for leave to appeal is rejected. 

E, D Appeal dismissed. 


Before Mr. Justice M. N. Mukerji and Mr. Justica S. K. Ghose. 
MOULVI OMAR ALI BARLASHKAR 
p. i ` 
JNAN RANJAN MITRA.* 
Copyright, infringement of—Copyright, if asisis as te genpral plan, style and 


arrangement of a book—Author, when guilty of suck infringement. 


There is no copyright so far as the general plan, style and arrangement of 
a book is concerned, Ifan author saves himself the tronble and labour requisite’ 
for collecting Informations by Adopting another author’s work with colourable 
varlation, he becomes guilty of infringement of the copyright of tbe latter even 
though his wcrk.is based on materials which are common property. 


It is open to an author to adopt in his book words and expressions which 
have been used by the other authoc before, so long as he did not in fact intend 
his book to resemb'e the other or so long as such words or expressions were not 
the latter author's coinage, 

Appeal by the Defendant. 

Suit for injunction for infringement of copyright. 

'The material facts appear from the judgment. 

Messrs. Phani Bhusan Chakravarty, Satindra Chandra 
Khasnabis, and Abul Hossain fur the Appellant, 

Mr, Satyendra Kishore Ghosh for the Respondent. 

i: C, A. Y. 
'The judgment of the Court was as follows : 
! 

*Appeal from Original Decree No. 244 of 1931, against the decree of Rast 
Behari Mukherjee, Esqr., Additional District Judge, First Court of Dacca, dated, 
the asth May, 1931. ` . 
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The plaintiff alleging that the defendant has in publishing a 
book named Bhugal Sopan, committted piracy of the general 
plan, arrangement, style and contents of his book entitled Prathamic 
Bhuparichya, 4th edition, instituted this suit for injunction and 
other reliefs on the ground of infringement of copyright. The 
defences taken were the usual defences open in actions of this 
character. 

The Subordinate Judge held that though the plaintiffs book 
is a compilation and not an original work in the sense of originality 
of thought, research or investigation, was yeta work which bears 
his own: characteristic stamp or impress by reason of the fact that 
he has put into it his own labour, skill and intelligence and 80 an 
element of originality of workmanship, expression, method and 
arrangement. He held therefore that the plaintiff has copyright 
in his book. He held however that the general plan, style and 
arrangement with regard to elementary treatises of this character 
intended for beginnerr, which, it may be said, have to conform 
to such skeleton standard’ or curriculum as has been fixed by the 
Educationak Authorities, must be more or less the:same when the 
books relate to the same subject ; and that all authors who desire 
to train up young minds must necessarily follow the inductive 
method which rises from the particular to the general, from indi- 
vidual units to composite’ bodies, from simple ideas and concep- 
tions to complex entities ; and though in both the books the 
general scheme of distribution of the relevant information under 
certain natural and specific heada was very muchthe same and 
the treatment as regards the Surma Valley for which each of the 
books were primarily intended to serve asa text-book was some- 
what special and elaborate compared with countries outside that 
valley, the defendant’s book in so far as it is written ina much 
simpler style, and is embellished with numerous maps and displays 
a more attractive typography and possesses a far better get up. 
He has on a very careful consideration of all these matters 
recorded his view that in such circumstances, so faras the general 
plan, style and arrangement is concerned, the plaintiff has no 
copyright therein. Learned Advocate for the respondent has 
endeavoured tp show that the learned Judge’s view on this matter, 
is not correct, but we are not prepared to take any different 
view. : 

. The learned: Judge, however, has held that as regards certain 
passages which he bas specified in his judgment, they are very 
similar as they appéar in the two books, the correspondences are 
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too many, and too striking to be attributable to chance or to 
community of subject-matter or to reminiscences unconsciously 
left in the author’s mind from the studies he had made or the infor- 
mation he has collected. Inasmuch as the defendant admitted 
that he had read the plaintiff's book before writing his own and 
also because it is apparent that the defendant had written his book 
with the deliberate object of making it an improvement on the 
plaintiffs book and so must have had the plaintiff's book before 
him when writing his own, the learned Judge has come to the con- 
clusion that in respect of those passages the plaintiff has committed 
plagiarism,—lifting or appropriating to his own use phrases and 
statements from the plaintiffs book without taking the trouble 
to frame them or put them together by independent thinking 
and enquiry. In this view of the matter the learned Judge has 
made a decree in plaintiff's favour which runs thus:—“The suit is 
decreed modifledly and plaintiff's copyright is found to have been 
infringed to a limited extent, vin to the extent of the passages 
specified below, and plaintiff is allowed Rs. 10 as damages, and 
defendant is called upon to remove all traces of actual copying or 
colourable imitation from the said passages in any future edition 
of his book that he may publish. Considering. all things, plaintiff 
will get his full costs from the defendant, 

The passages in question are Nos. 1-6 generally, and 4 and 5 
in particular, 17-14, 20, 21, 22, 45, 46,48 and 54-57 of the list 
filed by the, plaintiff, but as these passages are to be found in the 
original books, I mean the fourth edition of plaintiff's book and 
the first edition of defendant's. .Except as provided above, plaintiff's 
claim to other reliefs is rejected.” 

The principle of the law as regards thie part of the case bans 
been explained in the decision of this Court in the case of Mohini 
Mohan Singh v. Sitanath Basak (1) If the defendant, who 
undoubtedly is at liberty to draw upon common sources of infor- 
mation, saved himself the trouble and labour requisite for collec- 
ting that information by adopting the plaintiff's work with coloura- 
ble variation, he has been guilty of infringement of plaintiff's 
copyright even though the plaintiffs work is based on materials 
which are common property. Taking the book asa whole that 
can hardly be said ; for the book, being a book on Elementary 
Geography, cannot but give the same information which are to be 
found in allsuch books on the subject: 'The materials unless 
the book isintended to contain incorrect, inadequate or incom- 


(1) (1930) 34 C. W. Ne 549. 
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— plete information, must necessarily be the same, In the passages 
1995. that have been condemned by the learned Judge there is undoub- 


Mone eee AH tedly considerable similarity,—in many of them the same or simi- 
v. ' lar words have been used and the ideas have been expressed in 
Joan Ranjan Mitra. the same. or similar manner. But these passages are very few in 
number, The defendant had to express himself in the best pos- 
sible manner suited to his readers, and so he could not possibly 
' avoid the similarity; He was not bound to be unhappy in his 
‘choice of expressions, only to avoid resemblance ; and it was open 
to him to adopt words and expressions even though the plaintiff 
- may have used them before, so long as he did not in fact intend 
his book to resemble the plaintiff's ‘book or so long as such words | 
Or expressions were not of’ the plaintiff's coinage. It is true that 
' in a few passages out of those condemned by the learned Judge 
the coincidences are so grest that there is no room for doubting 
that the defendant owed them to the plaintifs book. But in 
borrowing them it is far from clear that the defendant was giming 
at a resemblance or that & colourable imitation has been produced. 
In cases of this nature it is not merely one or two passages here 
' and there that count : it is the general impression that is left on 
! one's mind that is to be regarded. 

,On the whole we are unable to bold that the defendant in 
. using the condemned passages hes brought himself within the 
mischief of, any. of those principles which the e might 

i ^ legitimately invoke in support of his case. 

We allow the appeal, and setting aside the dioa of the 
learned Judge order that the plaintiffs suit be dismissed. Our 
order is that in this litigation each party will bear his own 
costs, 


BOR ^ Appeal allowed. 


$ 
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Before Mr. Justice M. C. Ghose. 


-UMESH CHANDRA GOLDAR we 6n 

f. » x UR ue ^^ 199t- 

i M — 
vMAULVI SHAMSUR RAHAMAN.* | " hee T7 


RT $ 

Bengal Village Self-Government Act (II B. C. ef 1885, Sec. 13 as amended 
by Act V B. C. ef 1508, Sec. 0) and (Act V B. C. of 1919,) Sec. 7— Parson 
_Hiving within the Subdivision al Municipal Town, if eligible to be elected . 
“to tke Local Board. Tn 
Under tbe Bengal Village Self-Government Áci of diga person will be 

eligible to the Local Board, if he has a place of residence within the area of the 


Union Board which Micludes persons living within the Sub-divislonal Municipal 
town ! 


Appeal by the Plaintif. 


Suit for declaration that defendant No. 1 was not qualified to 
be elected a member of the District Board of Khulna. 


The material facts appear from the judgment. 


Mr. Mukunda Behary Mullick for the Appellant. : 
Messrs. Gopendra Nath Das and Sanat Kumar Chatterji for 
the Respondent. 4 
The judgment of the Court was as follows : ^ Fune. 17. 


4 — am 


This is an.appeal by the plaintif ina suit for decano that. 
defendant No. x was not qualified to be elected. as a member ef 
the District Board of Khulna. The facts are as follows :—There 
was an election for the Local Board at Khulne in 1931.. Certain 
members were elected by the Union Boards of the Sub-Division 
and certain members were nominated by the Government consti- 
.tating the Khulna Sadar Local Board. Then the members of the 
Local Board proceeded to elect six members to the Khulna Dis 
trict Board. This election took place on the ritb August,t931. 
There were 7 candidates for election in the District Board. Defen- 
dant No.1 was.No. 6 and just mahaged to get elected and the 
plaintiff was No. 7 who failed to get elected. Thereafter he 
complained to the District Magistrate thatthe defendant No. 1 
was not qualified fo be elected aya member of the District Board . 
and failing. there he instituted the present suit. 


*Appeal from Appellate Decres No. 1271- of 1933, against the decree of Babu 
Moomohan Banerjee, Additiona! Subordinate Judge of Khulna, dated 13th 
March, 1933, 1eversing that of Babu Pratul Chanda Roy, Munsiff, and Court, 
Khulna, dated the 75th of February, 1932. 


` 
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Upon hearing the learned Advocate for the plaintiff and upon 
perusing the relevant sections it appears that under tection 13 of 
the Bengal Local Self-Government Act 1885 as amended in 1908 
a person to be qualified to be a member of a Local Board must} 
have had during the year immediately preceding such election 
his fixed place of abode within the sub-division for which the 
Local Board has been established. This means clearly that a 
person who has a fixed place of abode in the town of Kbulna and 
fulfils the other conditions prescribed by section 13 will be entitled 
to be elected. It may be stated thatin the Act as originally 
enacted the relevant words were :—" Area under the authority of 
such Local Board”. That expression excluded the Municipal 
town of the area. To bring municipal town people in, the amend- 
ment was made and the relevant words were changed to ‘the Sub- 
division for which such Local Board hes been established’. It is 
urged that the Bengal Village Self-Government Act of rgrg has 
made an alteration in Section 13. It has made no alteration at 
all. What it has done is that when local area is declared to be 
an Union under the Act of rotg section 13 of the Local Self- 
Government Act of 1885 shall not operate within the said ares. 


' Special rules are made in section 7 of the Act of 1919 declaring 


qualifications of members. The residential qualification there is 
that a person to be qualified to bea member must have a place 
‘of residence within the Union Board. Itis urged that since the 
Bengal Act of 1919 it is to be presumed that the residents of the 
Sub-Divisional municipal town have lost their right to be elected 
to the Local Board. Reading the two Acts together I can see 
no authority for that proposition, Within areas covered by the 
Union Board persons will be eligible to the Local Board only if 
they have a place of reeidence within the area of the Union Board. 
But that does not exclude persons who live within the sub-divisional 
town. The defendant in this case it was found by the Courts 
below has no residence within any Union Board ‘but-he has resi- 
dence within the town of Khulna and he is otherwise qualified 
to be a member of the Local Board and as auch to be elected to 
the District Board. 
In the result this appeal fails and it is dismissed with costs. 

P. R. Appeal dismissed, 
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CRIMINAL REFERENCE. 


Before Mr. Justice J. Lort-Wilkams and Mr. Justics 
R, E. Jack. 


C SATIS CHANDRA MUKHUTY 
UT. 


LOKENDRA LAL PAL CHAUDHURY.* 


Criminal Procedure Code, (Act V of 1898), Sections 144, a97—1Indiam Penal 
Cose, (Act XLV of 1860), See. 188,— Magisirate, i/ cam make mandatory 
order under Section 144— Such. order without jurisdiction —Magistraie, if 
can proceed under Section 188—~Sub-Divisional Officer, if can take cognisance 
of a case under Section 188 for disobedience of his own erder. 

A Magistrate is entitled under Section 144 0f. the Code of Criminal Procedure, 
to make a restrictive order, preventing a person from doing an act but the 
section does not enable him to make a mandatory order directing him to do 
some act, 


Sm. Kusum Kumari Debt v. Sm, Hem Nalini Debi (1) and Emperor v. B. N. 
Sasmal (2), referred to. 


When an order under Section 144 of the Criminal Procedure Code fa without 


Jurisdiction, the subsequent order under Section 188 of the Indian Penal Code 
for not obeying on exparte order of injunction, under section 144 of the said 
Criminal Procedure Code is also without jurisdiction. 

A Sub-Divisional Officer has no power to take cogoisance of a case under 


Section 183 of the Indlan Penal Code because the offence complained of, * 


was disobedience of his own order. He must make a complaint under Section 195. 
Section 487 of the Criminal Procedure Code’ prohibits the trial of the case under 
Section 188 in these circumstances by the Magistrate. 


Reference under Section 438 of the Criminal Procedure Code. 
The material facts appear from the following 

: Order of Reference. 

“Under Section 438 Criminal Procedure Code, I have the honour 
to transmit herewith the records of the marginally noted case, to be 
laid before the Hon'ble Court with the following report. 

1. A brief analysis of ths case. 
The present motion was started on the basis of the petition dated 
the roth December, 1934 of one Lokendra Lal Pal Chandhury 


- Criminal Reference No. 10 of 1935 by K, B. Ray, Esq, Additional Sessions 
Judge of Faridpur, dated the 18th January, 1935. 


0)0933 38 C. W. N. 115. 
(3) (1930) I. L, R. 58 Cale. 1037 ; 53 C. L, J. 175. 
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, against whom Mr. J. P. Ray, the Sub-Divisional Officer of Madaripur 


passed an order summoning the petitioner under Section 188 of 
Indian Penal Code for not obeying un exparte order of injunction 
passed by Mr. A. Meah Deputy Magistrate on the 12th October, 
1934 under Section 144 of Criminal Procedure Code. 

“The learned Sub-Divisional Officer of Madaripur started also a 
proceeding under Section 107 of Criminal Procedure Code against 
the petitioner apprehending breach of peace regarding the jetty 
which was the subject matter of dispute in Section 144 Criminal 
Procedure Code case. Further particulars are given in the said 
petition dated the roth December, 1934. 


“2, The order recommended for revision. 


“The order was passed by Mr, J. P. Ray, on the 29th November, 
1934 upon the petitioner summoning him under 'Section 188 of 
Indian Penal Code and also drawing up a proceeding under 
Section 107 Criminal Procedure Code to prevent a breach of peace 
apprehended. 


"3. In what particular portion of that order, the Court making 
the reference considers an error on a point of law. 


“The entire order summoning the petitioner under Section 188 of 
Indian Penal Code and also the order to draw up & proceeding under 
Section 107 Criminal Procedure Code inasmuch as the learned 
Magistrate’s very order was illegal and he made an error of law in 
passing the order. : 


“4. The grounds upon which in the opinion of the Court 
^ the order should be reversed. 


“It appears that Mr. A. Meah Deputy Magistrate passed: a manda- 
tory order in the Section 144 Criminal Procedure Code case to. 
move the jetty, which had been already completed on sth October 
1934 as mentioned inthe petition of the opposite party Satish 
Chandra Mukhati dated 11th October 1934. This mandatory order 
was evidently illegal and cannot be supported. The learned pleader 
for the opposite party also could not show any authority to support 
such mandatory order. The learned pleader for the petitioner cited 
the authorities reported in Chandra Kanta Kanjilal v. King-Emperor 
(1) and Chandra Nath Mukherjes v, East Indian Railway Company 
(2) in support of his contention, The learned Magistrate seems to 
have exercised a jurisdiction not conferred. by the provisions of 


(1) (1916) 20 C. W. N. 981. 
(2) (1918) 38 C. L, J. 483 ; 23 C, W, N. 145. 


Vor, LXI.] BIGH COURT. 3 


Section 144 Criminal Procedure Code. That section confers certain 
powers upon Magistrate where a sufficient ground for proceeding 
under the section is made ont and an immediate prevention or 
' speedy: remedy iq desirable. Such Magistrate may then’ direct any 
person to abstain from a certain act or to take -certain order with 
certain property in his possession or under his - management, if the 
Magistrate considers that direction is likely to prevent or tends to 
prevent obstruction, annoyance or injury or -risk of obstruction, 
annoyances or injury to:any person lawfully employed, or danger to 
human life, health or safety or disturbance of the public tranquility 
ora riot or anaffray. Inthe present case the j&/fy in question is 
said to have been completed on 5th October, 1934. It was an esta- 
blished act and consequently there was nothing to authorise the 
Magistrate to direct any preventive measures contemplated by 
Section 144 of Criminal Procedure Code. No case of emergency 
algo appears to have been made out to passan exparte order on 
12th October, 1934 under Section 144 Criminal Procedure Code 
without giving any opportunity to show cause. Such a mandatory 
order was evidently illegal, vide Amgeror v. B. N. Sasmal (1).^ 

“The proceeding under Section 144 being . without jurisdiction, 
the subsequent, orders of Mr. J. .P, -Ray, Sub-Divisional “ Officer 
Madaripur, dated 29th November, 1934 cannot be sustained. 
Moreover the Magistrate erred in law in summoning the petitioner 
under Section 183 of Indian Penal Code for disobeying the order of 
his own Court under Section 144 Criminal Procedure Code. He 
could, if he liked, make a complaint under Section 195 of Criminal 
Procedure Code, He,could not himself take cognizance of the case 
under , Sectiun 188 of Indian Penal Code. The provisions of 
Section 487 of Criminal l'rocedure Code stand in bar to the trial of 
the case under Section 188 of Indian Penal Code by himself: Ram 
Autar Sahu v. Xishauput Ram Chaubey (2). The Magistrate was there 


fore wrong in not observing the provisions of Sections 195 and 487 of ` 


Criminal Procedure Coe and by starting a proceeding under Section 
188 of Indian Penal Code himself against the petitioner. 

“As to the’ proceeding under Section 107 Criminal Prccedure 
Code no “apprehension of breach of peace was made ‘out regarding 
a completed jety, In the circumstances of the case placed before 
me by the pleaders of both sides, I think that the proceeding under 
Section 107 of Criminal Procedure Code was unnecessary and not 
warranted by law and facts. The machinery of the Court should not 


(1) (1930) I. L. R. s8 Cale. 1037 ; 53.C. L J, 1756 ` 
(2) (1608) 13 C. W. N. 188. 
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c Ai ; i 
PESE be utilized as an instrument to help a party by misuse of the provi- 
1925 sions of law. 


Satish Chandra For the above reasons, I am of opinion that the orders of the 
Mukhuty learned Sub-Divisional Officer, Madaripur, dated the a9th Novem- 
Lokendra Lal Pat ber, 1934, should be set aside.” 
Chaudhury. Mr. Suresh Chandra Talugdar for the Accused. 
Mr. Jitendra Kumar Sen Guta for the Complainant. 
The judgment of the Court was as follows :— 
Nen dc Lort-Williams, J. :—This is a Reference under Section 438 of 

"" the Code of Criminal Procedure. 

A motion was made on the roth December, 1934 and the Sub- 
Divisional Officer of Madaripur summoned the petitioner Lokendra 
Lal Pal Chaudhuri under Section 188 of the Indian Penal Code for 
not obeying an exparte order of injunction made by the Deputy 
Magisttate on the rath October, 1934 under Section 144 of the Code 
of Criminal Procedure. The Sub-Divisional Officer also started & 
proceeding under Section 107 of the Code against the petitioner, 
because he apprehended that the petitioner would commit & breach 
of the peace regarding a jetty which was the subject-matter of dispute 
in the proceedings under Section 144 Criminal Procedure Code. 

The Sessions Judge recommends that all the three orders should 
be set aside. Tho first order under Section 144 was that the peti- 
tioner should remove the e//y which had been already completed on 
the sth October, 1934. This order the Sessions Judge considers 
ilegal and we agree with him. In the case of Sm. Kusum Kumari 
Debi v. Sm. Hem Nalini Debi (x), it was decided that under 
Section 144 of the Criminal Procedure Code a Magistrate is entitled 
to make a restrictive order preventing the opposite party from doing 
anact; but the section does not enable him to make a mandatory 
order directing the opposite party to do some act. 

In the case of Emperor v, B. N. Sasmal (a), this Court held that 
the words “to abstain from a certain act” in Section 144 of the 
Criminal Procedure Code do not empower' Magistrates to make a 
positive order requiring & person to do a particular thing. 

In Re Gholam Durbssk (3), there is a case under the correspond- 
ing Section 62 of the old Code to a similar effect. 

This order being without jurisdiction, obviously the subsequent 
order under Section 188 was without jurisdiction. Moreover, the 
Sub-Divisional Officer had no power to take cognisance of a case 

(1) (1933) 38 C. W. N. 115. 


(2) (1930) I. L. R. 58 Calc. 1037 ; 53 C. L. J. 175. 
(3) (1868) 10 W. R. (Criminal) p. 36. > 


Vor. LXL] HIGH COURT, . 
t 


under Section 188, because the offence complained of was disobe- 
dience of his own order. He must make a complaint under 
Section 195. Section 487 of the Criminal Procedure Code prohibits 
the trial of the case under Section 188 in these circumstances by the 
Magistrate. 

With regard to proceedings under ‘Section 107, the learned 
Sessions Judge says that no application about apprehension of a 
breach of the peace was made regarding a completed jetty. It is 
not clear from the record whether the dispute was about one jetty 
Or a fetty plus extensions to it, But in any case the learned Sessions 
Judge was of opinion that at the time he made the Reference, there 
was no apprehension of a breach of the peace. It is to be borne in 
mind that the proceedings under Section 107 were started in Novem- 
ber last and the Reference was made by the learned Sessions Judge 
80 far back as the 18th of January of this year and it is probable that 
the local conditions had considerably altered in the meantime, 

The result is that all these orders are set aside. If now there is 
any immediate apprehension of a breach of the peace by any of the 
parties, further proceedings can be instituted against one or 
both, 

The Reference is accepted. 

Jack, J.:—I agree. 

E. D. Reference accapied. 


CRIMINAL REVISION. 


Before Mr, Justice J. Lort-wilhams and Mr. Justica 
R. E. Jack. 


BAL MUKUNDO SINGH 
0. 
KING EMPEROR.* 


Conviction upon uncorroborated evidence implicating the accused — Such son- 
siction, if bad. 
It is not safe to convict an accused unless the evidence implicating him is 
corroborated in material particulars. 


*Criminal Revision case No. 103 of 1925, against the order of B. M, Mitra, 
Esqr, Additional Sessions Judge, Allpore (24 Parganas) dated 12th December, 
1934, varying in part the sentence passed by Mr,S N. Banerjes Honorary 
Magistrato, Alipores dated 5rd October, 1934. 


` 
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Though such corroboration is not required in law, but asa matter of prudence 
there ought to be no conviction without such corroboration, except in very 
special circumstances; Regina v. Jellyman (1); The King v. Tate (2) referred 


to. 3 


Application for Revision ikaer Section 439 of the Code of 
Criminal Procedure by the Accuted. 


Mr. Bir Bhusan Dutt for the Petitioner. 
Mr. D. N. Bhattacharya for the Crown. 


The judgment of E Court was follows : 
Lort-williams, J. : In this case the accused was tried in res 


“pect of unnatural offences alleged to have been committed upon 
three boys on three separate occasions. He was convicted by 


the Magistrate under each of the charges. On appeal the convic- 
tions with regard to two of the boys were set aside, and the third 
conviction with regard to one Shibnath was upheld. 

The offence against Sibnath was said to have been committed 


‘on the rath March. The accused used to occupy a couple of 


rooms on the ground floor of premises No. 7 Paddapukur Road. 
Shibnath had occasion to visit some one.else in these premises 
and as he was going past the room occupied by the accused, he 
was invited to enter it. A friend of his wasalready in the room. 
The accused gave Shibnath some Pan and some intoxicating 
‘drink. Later on Shibnath felt too intoxicated to leave and stayed 
for the night after having his meal with the accused. They 
occupied separate rooms, butin the night it is alleged that the 


_ accused came to his bed and proposed carnal intercourse with 


him. Shibnath refused, but he was overpowered, and this offence 
was committed. Shibnath alieged that he was under the influ- 
ence of drink and could not offer much resistence, but he offered 
as much ashe could. No ‘injuries were found upon him. The 
cloth which, it is. alleged, the accused wiped himself with, was 
examined by the Chemical Examiner without result. 

The next morning Shibnath tepoited the matter to & man named 
Karr who took him to the police station where he made a com- 


 plaint against the accused. Unfortunately, Mr. Kars evidence 


cannot be referred to, because he could not be produced for cross- 
examination. The learned Judge disbelieved the story of both the 
other boys, mainly upon the ground that they made no complaint 
to anyone until they were accosted by the police in connection 
with Shibnath’s, case. The learned Magistrate found as n fact 
(1) (1838) 8 C. & P.. 604. 
(a) [1908] 2 K, B. 680. 


4 


Vot. L&E.) niaH court. 


.that Shibnath wasa perfectly willing party and was lured by the 
prospect of monetary payment, otherwise he could not have so 
readily consented to dine and stay the night ina stranger's house. 
“Further, he did not struggle, otherwise there would have. been 
injuries upon his person. He did not feel any pain or inconve- 
nience while walking after the incident. It is doubtful whether, 
upon the evidence, the learned Magistrate was justified in drawing 
the inference that Shibnath was a consenting party, espécially 
having regard to his allegation that he’ was intoxicated with drink 
supplied by the accused. 

Nevertheless, we are not: prepared to disagree with the finding 
of the learned Magistrate. That being so, Shibnath must be 
regarded as an accomplice. In such circumstances, it would not 
be safe to convict the accused unless Shibnath’s evidence 1s corro- 
borated in material particulars implicating the accused. It is true 
that inlaw such corroboration is not required, but asa matter of 
prudence there ougut to be no conviction without such corrobora- 
tion, except in very exceptional cases: Regina v. Jellyman (1) ; 
The King v. Tate (2)). In the latter case it was decided that 
where a prisoner is convicted upon the uncorroborated evidence 
of an accomplice the Court of Criminal Appeal may ‘quash the 
conviction if the Judge at the trial omitted to cautión the jury 
against convicting upon such evidence. 

There does not appear to be any corroboration in this case. 
The learned Magistrate’s opinion, that the fact that boys like the 
present complainant had been seen visiting the accused’s room 
gave some corroboration to. the story told by the complainant, is, 
in my opinion, incorrect. Such evidence would not amount to 
corroboration within: the meaning of the rule to which I have 
referred, nor would it be evidence against the accused. But the 
case of the accused was not assisted. by the cros#exemination 
made on his behalf, during which, asis so often the case, a great 
. deal of damaging evidence was elicited which otherwige could not 
have been admitted. 

It does. not seem to have occurred to the learned Sessions 
Judge that he ought to require corroboration before accepting 
Shibnath’s story. think that if this aspect of the case had been 
present to his mind, he might have come to a different com 
clusion. . 

In all the circumstances, I do not think that it would be safe 
ve (1) (1898) 8 C. & P. 604. 

(a) [1908] a K. B. 68o., 
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to allow this conviction to stand upon this evidence. "The convic- 
tion and sentence are, therefore, set aside and the accused is 
acquitted, i 

The accused, who is on bail, is discharged from his bail 
bond. 

Jack, J :—1 agree. 
P, R. Rule made absolute: ` 

Conviction set aside. 


Before Mr. Justia Syed Nasim Ali, 


OSMAN AND ANOTHER 


\ 


v. 
THE KING-EMPEROR* 


Civil Court, order of—Criminal Court, if competent to adjudicate upon such 
order—Right to resnowe crops, if exists, though possession taken away by the 
real owner through Civil Court. 


Tn the face of an order of a Civil Court delivering possession of the whole of 
the disputed lands to one of the co-sharers, it is not open to the Criminal Coart 
to adjadicate upon the rights of landlords as between themselves, 


Even if a person grow crops on a land he has no right to remove them 
when the real owner got actual possession of the land through the Civil Court. 


Application for Revision under Section 439 of the Code of 
Criminal Procedure and under Section 107 of the Government of 
India Act, by the Accused. 

The material facts appear from the judgment. 

Messrs. Suresh Chandra Talukdar and Kiran Mokan Sarkar fot 
the Petitioners. 

Mr. Madan Mohan Malhotra for the Opposite Party. 


> 


C. A, Y. 
The Judgment of the Court was as follows: 


* Criminal Revision Cases Nos. 157 and 158 of 1935, against the orders 


of D. C. Majumdar; Esqr. Honorary Magistrate of Natalnganj, dated ist 
October, 1934. 


You, LXI,] 5 HIGH COURT. 


It appears from the recorda of the two cases that the right title 
&nd interest of the petitioner Osman in revision case No. 157 and 
that of the petitioner Badsha in the other revision case in the dis- 
puted plots were extinguished by the auction sales at which Khanda 
Sundari Debi purchased thêm. The trying Magistrate has found 
that the complainant in the two cases grew the crops which were 
removed by the accused petitioner. The learned Sessions Judge 
has not reversed the findings of the trying Magistrate. Even if it 
be assumed that the accused grew the crops, they being trespassers 
had no right to remove them after the real owner got actual posses- 
sion of the lands through the Civil Court in pursuance of the orders 
of the Civil Court under Clause {III} of Section a6F of the Bengal 
Tenancy Act read with Order ar, Rule 35 of the Civil Procedure 
Code. The writs of possession issued by the Civil Court clearly 
show that possession of the whole of the disputed lands was deli- 
vered to Debendra Chandra Lahiri, one of the co-sharer landlords 
without any objection from the other co-sharer landlord. In the 
face of the order of the Civil Court it if not open to the Criminal 
Court to adjudicate upon the righte of the landlords as between 
themselves, The petitioners were therefore rightly convicted. The 
Rules are accordingly discharged. 

ED . Rules discharged. 
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APPELLATE CIVIL.: 
Bofors Mr. Justice R. C. Miller. 


DOL GOBINDA DAS 
9. 
MAKBUL SHEIKH.* 


Secondary evidence, admissibility of—Objection, when do be. taken— Document 
per se ad wissible-——Hearsay evidence as to loss. ofthe document, if can be 
received, 


A document which is ger se inad missible in evidence, can be objected to at any 
time, ` - 

Bat if the objection relates to the method of proof, that is, If secondary evi- 
dence is sought to be put in instead of the original the objection mast be taken 
at the earliest point of time. 

.If a document is not inadmissible Per se and If secondary evidence of it is 
sought to be tendered, the right time to object would beat the time when the 
document is put in and not at the appellate stage or at the time of argument 

In order to show that search has been made for a document, so as to let in 
secoadary proof of its contents hearsay evidence of the answers given by persoos 
who were likely to have it in their custody ought to be received. 


Appeal by the Plaintiff. 
Suit for rent. 


Li 

The material facts appear from the judgment. ' 

Mr. Rama Prosad Mukhopadhayay for the Appellant, 

Mr. Ramendra Mohan Majumdar for the Respondent, 

The judgment of the Court was as follows: 

This appeal is on behalf of the plaintiff ina suit for recovery 
of arrears of rent with cesses and damages for the years 1334 to 
the Pous Kist of 1337 B. S. and also for enhancement of rent under 
Section 30 (b) of the Bengal Tenancy Act. It is admitted that 
the plaintiff would be entitled to claim arrears of rent if he is able 
to prove that the Dar Putni interest under Tovuzi No. 1152 of the 
Murshidabad Collectorate under which the tenancy is admittedly 
held has vested in him. For the purpose of proving the purchase 
of the said Dar Putni interest, the plaintiff proved the certified 


~ Appeal from Appellate Decree No. 322 of 1933 against the decree of H. G. 
S. Bivar, Eeqr., District Judge of Mursidabad, dated the 3rd of August, 1992, 
affirming that of Babu Sallendra Nath Mitra, Munsiff, 1st Court, Jangipur, dated 
the 3rd September, 1931. 
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copy of the conveyance dated the r3th November, 1929, by which 
he purchased the property. Atthe time when the certified copy 
of the conveyance was putin, no objection was taken to its going 
in. ‘In fact, neither in' the deposition nor in the list of documents 
admitted into evidence nor on the back of the document is there 
any note that the document was objected to. For the purpose 
of proving the conveyance, the plaintiff examined a man of the 
name of Umesh Chandra Mandal, a Gomasta of the plaintiffs 
Koolgachi Kutchery who was an attesting witness to the original 
conveyance. In his examination-in-chief ‘he said that the original 
was lost from the Mianpur Kutchery, that he attested the Kobala 
Written by Raghu Nath, and executed by Purna Babu who had 
signed it in my presence. “The original of Ex. 1 was to this 
effect." In the course of the cross-examination, the witness stated 
that “the original of Ex 1 is lost. I beard that from Khajaddi 
Gomasta. He lives within the jurisdiction of this Court and is 
alive.” AsI have stated before, the document Ex r was not ob- 
jected to. Atthe time of the argument it was urged that the-loss 
of the original being not proved because the evidence of loss given 
by the witness Umesh Chandra. Mandal was only hearsay, the 
document Ex. 1, cannot be feceived in this case. This objection 
has been given effect to by both the Courts. I do not think that 
it was open to the defendants at the time of the argument to object 
to Ex. 1. It isan undoubted principle of law thata document 
which is ser se inadmissible in evidence can be objected to at any- 
time. Ifhowever the oljection relates to the method of proof, 
that is, if secondary evidence is sought to be put in instead of 
the original, the objection must be taken at the earliest point 
of time, If the document is not inadmissible fer se and if 
secondary evidence of it is sought to be tendered the right time 
to object would be at the time when the document is put in and 
not either atthe appellate stage or atthe time of the argument. 
In this case, if the objection had been taken at the proper time 
and in the proper form, the party who had put that- document in 
would have been able to adduce other evidence for the purpose 
of establishing that secondary evidence could be taken, ; 


With regard to the observation made by the Courts below that 
the loss has not been proved as the evidence of loss is merely hear- 
say. The-following passage in Taylor on Evidence, 11th Edition, 
Vol I page 323, paragraph 430 is relevant. The learned author 
summarises the case law in England in these terms “Indeed, it has 
been held that, in order to show that search has been made fora 
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document, so as to let in secondary proof of its contents, hearsay 
evidence of the answers given by persons who were likely to have 
it in their custody ought to be received, " 

On the above principle also, I think that the lower Courts were 
not right in rejecting Ex. r from consideration. I hold, therefore, 
that it must be taken that the plaintiff has proved the devolution of 
title on him and he is entitled to the arrears of rent claimed. As 
the plaintiff has also prayed for enhancement of rent under 
Section 3o(b) of the Bengal Tenancy Act andas that question has 
‘not been investigated by any of the Courts below having regard 
to the view taken by them that the plaintiff's suit was liable to be 
dismissed as he had failed to prove his title, I think there should 
bė a remand of the case to the Court of first instance in order that 
this further claim, namely, the claim for enhancement under 
Séction 3o(b) may be considered and I direct accordingly. 

The plaintiff is entitled to his costs of this Court. Further costs 
are left to the discretion of the Court of first instance. 


Pe R Case remanded. 


Before Mr. Justice C. D, Mi Nair. 


ABDUL ALIM 
v. 
ABDUL SATTAR.* 


Kobala, unregistered, if creates Utle—Property valued at less than R3, 100— 
Such Kobala, tf can be admitted for the purpose of showing the nature of 
possession. 

An unregistered Kobala of tangible Immovenble property of a value of less 
than Rs. 100 fs inadmissible as a title deed but is admissible for the purpose of 
showing the nature of possession. , 

Rama Saku v. Gewro Ratho (1) and Sohan Lal v. Mokan Lal (2) referred to, 


* Appeal from Appellate Decree No. 1192 of 1932, agalnst the decree of Babu 
Abani Prosad Neogi, Subordinate Judge, Third Court, of Tippera at Comilla, 
-dated the agth of February, 1932, modifying that of Babu Renupado Mukherjee, 
Munsiff, First Court, Kasba, dated the 6th February, 1931. 


zo (0929) L L. R..44 Mad. $5. (a) (1928) I. L. R. so All 986. 


Vor, LXl.) HİGH COURT, 


Appeal by the Defendant. 

Suit for declaration of title. 

The material facts appear from the judgment. 

Mr. Farhat A& for the Appellant. 

Mr. Sudkir Kumar KAastgir for the Respondent. 

C. A Y. 

The judgment of the Court was as follows: 

This is an appeal from a decision of the Court of the Subordinate 
Judge 3rd Court Tippera allowing an appeal from the Court of the 
Munsiff Kasba which dismissed the plaintifi’s suit. The question for 
determination is the title to a plot of land which originally belonged 
to Jainuddin and which the plaintiff bought from his three sons in 
Magh 1335 B.S, The “defendant claims it on the ground that 
Jainuddin’s widow and son mortgaged the land to him and put him 
in poseessioni in lieu of paying interest, and finally sold it to him in 
1320 B. S. ‘ 

The Kobala by which this sale was effected was not registered 
and:the learned Munsiff in the trial Court held that it was inadmis- 
sible in evidence as a title deed, but could be admitted to show the 
nature and character of the defendant's possession since its date. 

He held further thatthe plaintiff had not proved that his vendors 
had been in possession within 12 years of the date ofthe Kobala 
and that the defendant had been in adverse possession for more than 


12 years. The lower appellate Court found that there was no transfer 


of possession and therefore no sale to the defendant and that was 
conceded by his pleader in the trial Court, It was held however 
that the unregistered Kobala could not be used to prove adverse 
possession, and that in the absence of such proof the plaintiff's title 
prevailed. 

The property in dispute is tangible immovable property ofa 
value less than Rs. 100 and a sale can be effected under the provi- 
sions of Section 54 paragraph 3 of the Transfer of Property Act 
either by a registered instrument or by delivery of the property. 
Section 4 of the Transfer of Property Act provides that this para- 
grabph shall be read as “ supplemental to” the Indian Registration 
Act, and the question has arisen whether an instrument of sale of 
tangible immovable property of a value less than Ra, roo must be 
treated as being compulsorily registrgble as coming within the 
provisions of Section 17 of the Registration Act. 

A Full Bench of'the Madras High Court in Rama Saku v. 
Gour Ratho (1) and a Full Bench of the Allahabad High Court 

(1) (1920) I. L. R. 44 Mad, 55. 


591 


Civit, 


—— 


1935. 
—— 
Abdul Alim 


Y. 
Abdul Sattar. 
April, 5. 


THE CALCUTTA LAW JOURNAL. [Vor. LX1. 


in Soham Lal v. Mohan Lal (1) have beld that however illogical 


it may seem the words used do not incorporate the provision of 
the Transfer of Property Act into section 37 of the Registration 
Act and the result is that the reference in ‘section 49 of the 
Registration Act cannot be deemed ‘to be applicable to the 
provisions of section 54 of the Transfer of Property Act, and 
section 49 does not make such a document inadmissible in 
evidence. ; 

Section' 54 of the Transfer of Property Act, does however 
provide that the transfer must be made either by a registered 
instrumént'or by delivery of possession. The Kobala is not 
registered and therefdre cannot confer title, but on the authority 
of the above cases it would be admissible for the collateral purpose 
of showing the nature of possession. 

The learned Subordinate Judge has relied on the Privy Council 
decision in SA/sser v. Skinner (a). The instrument in that case 
was held definitely to come within the terms of section 17 of the 
Registration Act so tbat the provisions of ‘section 49 of that Act 
were applicable,: Asi have already pointed out the instrument 
in the present case is not incorporated into section 17 of the 
Registration Act. i 

Once the Kobala: is admitted in evidence to show the nature 
ofthe defendant's possession it is difficult to find any íault with 
the decision that the defendant had been in adverse possession 
of the land for an uninterrupted period of ra years. 

The appeal is allowed with costs both here and in the lower 
appellate Court and the suit must be dismissed. 


Ei D: Appeal allowed. 


(1) (1928) I. L. R. so All. 986. 
(2).(1929) 5o C. L. J. 4875 33 C. W- N, 1150 : L.R, 561, A. 963.2 


Vou LX] -- draw dourt. 


Before Mr. Justice D. N. Miter and Mr. ‘Justice 
^ D. C. Patterson. > 


DURGA PROSAD BARHAI (ALIAS) SARMA 


.U. ` 


JEWDHARI SING anD oTaz:s.* 


Morigage—Managex of joint family governed by Mitakshara School of Hindu 
Law—Grani of Letters of Administration te the manager——Meriguge of 
minor's property without the sanction of the Probate Court — [ndian Succes- 
sion Act (XXXIX of 1985), Section 211(i1J—Grant, if to be rewoked— 

, Objection as te invalidity of grant, i/ can be taken in collateral proceeding— 

Manager, when can alienate the joint family property—Burden ef. proving 

necessity for debt and as te. bena fide enquiry by lender—Alienation jer 

meeting expenses of marriage —Legal necesstty—Legel necessity extallisked 

Jor substantial portion af mortgage money — Morigagee, tf entitled te decree 

for entire ameunt—Interest at high rate— Ample security. 

Under Sectioh atr(H) of the Indian Succession Act of 1925, ‘no Mns ‘of 
administration can be granted in respect of the estate of the deceased person who 
was a member of a joint Mita kshara family along with other coparceners. It ts 
not therefore necessary to obtain the sanction of the Probate Court to render 
the mortgage by a manager of a minors interest in the property valid and 
binding. . UO 

In case of grant of letters of administration in favour of the Karta of the 
family governed by Mitakshara School of Higda Law, such grant being witbout 
lurisdiction, can be questioned in a collateral prooeediàg and need not be set aside 


by & proper proceeding under Sectioa 365, Illusttation (17, of the Indian Succes- - 


sion Act of 1925, ; E 


(s 


Khisraj mal v. Datin (1) referred to. isi ; x 


"The managing member of a joint Hindu family governed by Mitakshata School 


pf Hindu Law, cannot alienate or burden the estate gxa manager except for legal 
necessity. ™ . 
'Brijnarain v. Mangia Prasad (a) referred to. 


Tbe'burden of proving the necessity for the debt and as fo bona fide enqciry 


by the lender is on ‘the lender. / 
An allenation of Jolnt family property for meeting the expenses of marriage of 
a member of the family is under Hindn Law, one for legal necessity. 


"Those wHo support a mortgage of joint family property made -by the manager 
must prove not only that there! was necessity to borrow the principal bat that it 
* Appeal from Original Decree No ' 304 of 1932, against the decree of Alfred 
Boss, Esq, Subordinate Judge of Darjeeling, dated the 15th February, 192a. 
(1) (1904) I. L. R. 32 Calc. 996 ; L. R. 32 1: A. 23 ; 1 C, L. J. 584. 
(a) (1924) L. R, 5t I. A. 1290139) j I. L. R, 46 All. 95; 41 C. L. J aga. 
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was not unreasonable to borrow at high rate of interest and upon such terms as 
are provided by the mortgage. If the rate of Interest is exorbitantly high although 
the security is ample, the Court can properly infer that jt was unnecessarily high, 
and can make a mortgage decree allowing a reduced rate. 

Nasir Begum v. Rao Ragkunath Singh (1) referred to. 


In a suit on a mortgage bond executed by Karta of a joint family governed by 
Mitakshara School of Hindu Law for Rs. 12,000 with interest at 18 per cent per 
annum with nlna monthly rests, the mortgages established that there was justi- 
fying necessity for Rs. /692-0-9 ples bat could not prove that there was a 


bona fide enquiry by him as to the balance and the security was sufficient : 


Held, that the mortgage transaction could not be upheld in its entirety. 
Krishn Das v. Nathu Ram (2) distinguished, 


That the mortgages was entitled to a decree for Rs. 7692-0-9 pies with simple 
interest at the rate of 18 per cent per annum up to the date of three months from 
the date of appellate Court ’s judgment and thereafter interest at 6 pec cent per 
annum until realisation 

The principlo of law laid down in Krishna Das v. Nathu Ram (2) stated. 

Quare. Whether the principle of law laid down in KrisAts Das v. Nathu Ram 
(2) is applicable to cases of mortgage? There isa divergence of opinion between 
the Patna High Court and the Oudh Chief Court. 

Appeal by Defendant. 

Suit on mortgage. 

The material facts appear from the judgment. 

Messrs. Rama Prosad Gc and DAirendra Krishna 
Roy for the Appellant. 

Messes, Amasendra Nath Boss, Panchanan Ghose, Sourindra 
Narayan Ghose and Durgadas Roy for the Respondents. 

The judgments of the Court were as follows :— 

D. N. Mitter, J.:—This is an appeal by the defendant and 
arises out of a preliminary decree ina suit on a mortgage com- 
smenced by the plaintiff. The decree is dated the 15th February, 
1932. The suit was to enforce a mortgage executed by one Jadunath 
Sarma who is said to be the Karta of a joint Mitakshara family on 
the 26th May, 1922. Jadunath hypothecated by this document 
‘the immoveable properties belonging to the joint family, In order 
to understand the position of Jadunath with reference to the family 
jt ig necessaly to state the following facts. One Bhagoo Mistri had 
three brothers namely, Gakul, Nimchand and Fulchand. There 
was some sort of a partition between Gakul, Nimchand and Fulchand 
and Bhagoo got in his share the properties some of which have been 
mortgaged by the document on which the present suit has been 


(5) (919) L. Ra 461. A. 145; Ia L. R. 41 All. 571 ; 50 C. L. J. 86. 
(2) (1926) L. R. 54 L. A. 79 ; l. L. R. 49 AU 149 ; 45 C. L. ].-386. 
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brought. . Bhagoo died leaving behind him surviving bis son Kali 
Charan who died on the oth February, 1918, Kali Charan had a son 
Raghunath who died at the age of 42 but during the lifetime of Kali 


Charan. Kali Charan died on the date already mentioned leaving | 


. him surviving Jadu Nath and Durga Prosad. two of -his grandsons 
. by his son Raghunath. The relationship between the plaintiff and 
some of the pro-forma defendants to the suit may be shown as 
follows :—Chattar Singh had five sons Jewdhari, plaintiff No. 1 in the 
present suit, Deonarayan whose son is Bharat Singb, defendant No. 2, 
Ramdhiyan Singh, whose son is Sadhusaran Singh, plaintiff No. 2, 
Ramnarayan and Sewsagar whose son is Ambika Singh plaintiff No. 3 
to the suit.’ Thé allegations of the plaintiffs in the plaint is that for 
the purpose of meeting the expenses of tbe joint family which con 
sisted of Jaduriath himself and his infant brother Durga Prosad, who 
was born in August 1909, a sum of rupees twelve thousand 
` (Ra. 1a,c00) was-borrowed on the 26th May 1,22 by Jadanath as 
the Kartaof the joint family. It may be mentioned that the 
mother of Durga Prosad Musammat Daho Kuar was also a member 
of the family at the time of the execution of the mortgage. The 
amount advanced on the mortgage was Rs. 12,000 (Rupees twelve 
thousand) and the mortgage is said to have been executed by Jadu- 
nath Sırma for self and as the natural guardian of Durga Prosad the 
defendant appellant. The interest claimed was Rs. 1-8 as. per 
mensem that is 18 per cent per annum with nine monthly rests if the 
sums be not paid within the period of nine months. The due date 
of the mortgage was the 26th May 1922. The properties mortgaged 
are given in schedules A and B to the plaint. Plaintiffs stated that 
the amount due at the date of the suit on the bond including interest 
would be about Ra. 54,000 (Rupees fifty-four thousand) and that the 
plaintiffs were giving up a sum of Rs, gooo (Rupees nine thousand) 
, out of the interest and claimed Rs. 45coo (Rupees forty five thousand). 
Plaintiffs accordingly asked for the usual decree for sale the mort- 
gage being in the nsture of a simple mortgage. Several defences 
were taken in the suit. It was stated that Jadunath was not the 
Karta of the joint family consisting of Jadunath and Durga Prosad. 
. It was blso said that the previous debts were neither genuine nor 
real nor were incurred for family necessity, and that there was no 
justifying necessity when the mortgage was executed so as to make 
the alienation binding onthe joint family property. A further 
defence was taken namely, that as Jadunath obtained letters of 
administration of the estate of Kali Charan after Kali Charan’s death 
. in 1918 the mortgage was not binding on the minor as no sanction 
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Cos was obtained from the Probate Court . sanctioning the alienation in 


= 1935. question, A very important .statement is made in the written state- 
Durga Prom d Barba -WODE to the effect thata short time before the execution of this 
mortgage Jadunath with the permission of the District Delegate of 
Darjeeling sold to Abdur Rahim of Calcutta a very good portion of 
- D. N.. Mitte, T. .the ancestral properties for Rs. 50,000. (Rupees fifty thousand) as 
administrator, Karta and natural guardian of the defendant and after 
paying the debts recited in. the deed of conveyance in favour of 
Abdur Rahim a very large sum of money namely, Rs, 22,253; 
(Rupees twenty-two thousand two hundred and fifty-three) remained 
in his hands and there was absolutely no necessity to borrow. those 
twelve thousand rupees from the plaintiffs on the 26th May, 1922, 
and it is said that there was no justifying cause for the transfer by 
vway of mortgage. It was also alleged in the written defence of the 
defendants that Jadunath was a man of dissolute habits and that 
became early addicted to wine and women and began to spend his 
. time in debauchery. It was also said that the high :rate of interest 
mentioned in the bond could not be justified even if there wasa 
legal necessity fcr the borrowing. In other words the plea'taken 
.was that even if there was any justification for the borrowing of 
Ra, 12000—there was no justifying necetsity for borrowing on high 
rate of interest, namely 18 per cent per annum with nine monthly . 
rests. It is also said that the interest was hard and unconscionable. 
The Subordinate Judge rejected all these defences and decreed:the 

“ suit in full 

Against this decree the present appeal has been brought by thé 
defendant and several grounds which were based: on the defences 
taken in the Court below and which have been already mentioned 
were urged before us in suppcrt of the appeal It was contended 
in the first place that.Jadunath was not really the Karta of the joint 
family consisting of himself and his brother and the mother.of 
Durga Prosad, and that therefore, the mortgage could not bind the 
joint family properties. It was said in support of this argument 
that Jadunath assumed the role of Karta for. the ‘first time when 
. he was executing the mortgage in question. The Subordinate Judge 
f has, however, relied on the oral evidence adduced in this case and 
has come to the conclusion that Jadunath was acting as the. Karta. 
We have also been referred by the respondents to such evidence 
and in particular: the learned Advocate for the respondents has 
referred to the deposition of a number of witnesses examined on 
. behalf of the plaintiffs in support of the case that Jadunath was 

: ‘acting as the-Karta of the joint family. It was pointed out for the 


| Jowdbarl Sing. 
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respondents that as the mortgage in question was: practically the Ci 
first transaction except the transaction which is evidenced by the 1935. 


deed of sale in favour of Abdur Rahim, there is no document which - Durga Prosad Barhal 
shows that Jadunath was acting as Karta in such transaction In 
this connection references may be made to the evidence of .the 
plaintiffs printed at page 27 of the first part of the paper book at D. N. Miter, F. 
linea 25 to 35. There the plaintiff Jewdbari Singh says this— Kali = 
Charan in his lifetime acquired some properties. After the death of 
Kali Charan whole of property was left for the family, which was 
looked after by Jadunath. It was the duty of Jadunath to pay reve- 
nue, land rent, texes. etc. due from the estate. Atthe time of the 
death of Kali Charan, Durga Prosad was aged 8-10 years, Jadu after 
the death of Kali Charan looked after all the properties and nct only 
to the share of Jadunath. To the same effect is the evidence of 
witneas No. 2 for the plaintiffs. It is printed at page 4o of the first 
part of the paper book. At lines 29 and 3o he says thus: ‘ After the 
death of Kali Charan Jadunath managed the family affairs I know 
this” witness No. 5 for the plaintiffs also speaks to the. same effect, 
His deposition is printed at page 47 of the first partof the paper 
book where he gives the details of the account of Jadunath in con . 
nection with the firm. He states that Jadu used to take cloths etc. 
from his shop and looked after the repair works of the shop where 
his shops and otber shops were located. Witness No. 7 for the 
plaintiffs says this at page 51 of the same part of the paper book 
at line about 22 “ After Kali Charan’s death rents were realized and 
repairs done by Jadunath.” Then again to the same effect is the 
evidence of witness No. ro from the plaintiffs and is:to be found at 
page 56. At lines 24 and 25 this witness states “Jadunath after 
Kali Charan’s death, used to come to me frequently for legal advice 
and I did many cases for him.” At page 63 of the first part of the 
paper book lines about 21 to 40, is to be found printed his cross- 
examination as to who would be the natural guardian of Durga 
Prosad. It is not necessary to refer so far as.this point is concerned 
to this cross-examination, The evidence to which we have just 
referred is abundant proof of the fact that Jadunath was all: along 
after Kali Charan's death acting as Karta; and as there was no tram 
saction prior to the transaction in favour of Abdur Rahim a short 
time before the execution of the mortgage in question there is no 
documentary evidence testifying to this fact. At the same time 
we do not see any reason wby we should not act on 'the oral 
evidence on which the lower Court has acted with reference 
to this point. We are therefore of opinion that this ‘contention 
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that Jadunath was not acting asa Karta ofthe joint family must 
faiL 2 
The second contention which is raised on behalf of the appellant 
is that Jadunath obtained letter of administration of' the estate of 
Kali Charan and heving obtained the letters of administration he 
could not execute a valid mortgage so asto bind the joint family 
estate without obtaining the sanction of the District Judge. The 
question really turns on the construction which is to be put on the 
provisions of Section 211(ii) of the Indian Succession Act. That 
clause runs as follows :—" Where the deceased was a Hindu, 
Mahammedan, Buddhist, Sikh or Jaina or an exempted. person, 
notbing herein contained shall vest in executor or administrator any 
property of the deceased person which would otherwise have passed 
by survivorship to some other person." It may be taken for the 
purposes of this case that Kali Charan and his two grandsons Jadu- 
nath and the present appellant formed members of the joint Mitak- 
shara family and the properties which form the subject matter of 
the mortgage were the ancestral properties in the hands of Jadunath 
and Durga Prosad after Kali Charan's death. After Kali Charan’s 
death in the absence of a son the properties would pass by survivor- 
ship to Tadunath and Durga Prosad and there would be according to 
the provisions of Section 211(ii) no property of the deceased person 
Kali Charan in respect of which letters of administration -could 
be granted. At the moment of the death of Kali Charan no property 
of his vested in the executor the right of survivorship taking prece- 
dence over any other right ; and that therefore when Kali Charan 
died the right in the joint family properties passed by survivorship 
to their two infant grandsons and nothing became vested in the 
executor, or the administrator notwithstanding the grant of letters of 
administration. This view is supported by the decision to which we 
were referred in the cases of 7. R. Gopalaswamy Pillay v. Metsab- 
shi Ammal(1); Debendra v. Surendra (3) and Bai Harkor v. 
Manshial Rasikdas (3). Weare referred by Mr. Mookerjee who 
appears for the appellant to a decision in Kanjit Singh v. Amuliya 
Prosad Ghose (4) but Mr. Mookerjee after examining the case 
frankly admitted that that was a case where the property was not the 
property of a member of a Mitakshara family but of one governed 
by the Dayabhag School of Hindu Law. So that that case has no 


(1) (1929) I. L. R. 7 Ran. 39. 
(2) 01919) 5 Pat. L. J. 107. 

(3) (1887) I. L. R. 1a Bom. Gar, 
(4) (1903) 9 C. W. N. 923. 
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application and we need not consider it. The argument of the 
appellant with regard to this point was that even if the probate 
Court had no jurisdiction to grant letters of administration the 
point of the want of jurisdiction cannot be taken in a collateral 
proceeding but that the order granting letters of administration 
should have been set aside by a proper proceeding, and we 
are referred to the provisions of section 263 of the Indian 
Succession Act and in particular to illustration (i) to that 
section. That illustration is to the following effect: “The 
Court by which the grant was made had no furisdiction". Section 
263 states that the grant of probate.or letters of administra- 
tion may be revoked or annulled for just cause ; and it is said that 
even where there is an error of jurisdiction the letters of adminis 
tration should have been revoked for just cause which includes 
according to the illustration the case where probate Court has no 
jurisdiction. At the same time we are confronted by the well 
know principle. established by a series of decisions of their Lord- 
ships of the Judicial Committee that if proceedings are taken by 
Court without jurisdiction no further proceedings are necessary tq 
set the same aside or to nullify the effect of: such proceeding. We 
may refer in this connection to the decision of their Lordsbips 
of the Judicial Committee in the case ‘of KAiarajma] v. Daim (1). 
But apart from this question being viewed from ‘this standpoint 
it appears by reason of section arr (a) that no letters of adminis 
tration can be granted in respect of the estate of the deceased 
person who was a member of a joint Mitakshara family along with 
other co-parceners. It was therefore not necessary to obtain the 
sanction of the District Judge in order to render the mortgage in 
question valid and binding on the joint family estate. This com 
tention of the appellant therefore also fails, The third contention 
in this appeal is that as the debts, for paying which the mortgage 
Ext 1 dated the 26th May, 1932, was executed were not such debts 


as were incurred for family purposes the mortgage cannot bind the ` 


family properties. It was further said that there is no realiable 
evidence of dona fide enquiry by the plaintifs mortgagees as to the 
existence of necessity and ‘it is contended that having regard to 
the well established principle regarding the limits of the authority 
of Karta of a Mitakshara joint family to bind the joint family pro- 
perties by sale or moitgage the mortgage in question should be 


held to be not binding onthe family properties andthe suit to: 


enforce the mortgage security must fail. Before proceeding to 
(y (1904) T. L. R. 32 Cale, 296 ; L, R. 331. A. 233 1 C. L. f. 584] 
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deal with the question raised by.the ground asto the existence 
ofa: legal necessity oras to the existence of an enquiry into the 
legal necessity it is necessary just to set forth the law in'this behalf 
which has been summarized in the decision of their Lordships 
of the Judicial Committee in the case of Zrijmaraim v. Mangla 
Prasad (1). At page 139 after reviewing the numerous authorities. 
both of Indian Courts and also cf their Lordships of the judicial 
Committee of the Privy Council their Lordships say this “Their 
Lordships: may sum up tbe propositions which they would wish 
to lay down as the result of these authorities as follows :” We will 
cite here only proposition (1) for that is material for the purposes 
of. the present case. ,The proposition (r) runs as follows “The 
managing member ;of a joint undivided estate cannot alienate or 
burden the estate gwa: manager except fur the purposes of necessity". 
It is not disputed and it cannot be disputed that the burden of 
proving the necessity for the debts and that there has been a bona 
fide enquiry by the lender is on the lender i e. the plaintiffs mort- 
gageos in the present case, We haveto consider how far they 
have been able to discharge that burden with reference to the: 
present mortgage. In considering this question there is a circums- 
tance of very great importance in tbis case which has to be kept 
in view, namely, that just a few days prior to the execution of the 
present mortgage portions of the family properties were sold to 
one Abdur Rahim for a sum of Rs. 50,000 (Rupees Fifty 
thousand), and having regsrd to this circumstance the burden is 
indeed very heavy on the plaintiffs mortgagees to establish the 
existence of legal necessity seeing that the family was put in posses 
sion of a considerable sum of money namely Rs. 50, ooo (Rupees 
fifty thousand) a few days before the transaction which is challenged 
by the defendant in the present case. The Subordinate Judge. 
is of opinion that the plaintiffs did make sufficient enquiry with 
regard to how the sum of Rs. 5o, oco (Rupees fifty thousand) was 
spent for family purposes and that therefore the mortgagees have 
discharged the onus of showing this, that after due enquiry they 
were satisfied that so far as Rs. 5o, ooo (Rupees fifty thousand) 
were concerned nothing remained out óf that sum so as to justify 
the borrowing on the present mortgage. That question really 
depends on an examination of the evidence of witness No. ro for 
the plaintiffs, Rai-Sahib B. M. Chatterjee who is said to be a 
Pleader of Darjeeling and it is said that one of the plaintiffs was his 
clerk. With regard to this sum of Rs. 50, ooo (Rupees fifty thousand) 


(t) (1924) L. R. §1 I: A. 129 ; I. L. R, 46 All, 953 41 C. L. J. 233. 
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an account which was handed over to “Bhuban Mohan Chatterjee, 
this Pleader witness No. ro was really prepared after the execution 
of this mortgage and has been marked as Ex. 31 in this case. That 
document is to be found at page 79 of the second part of the 
paper book. Our attention in particular has been drawn by the 
appellant to one of the items in that account which shows that the 
sum of Rs. 50,000 was disbursed. That item is item No. 8. 
‘Item No. 8 as shown there involves a:sum of Rs. 8oco (Rupees eight 
thousand) and it was argued by the appellant that there was no 
evidence to show how thia money was spent. From that entry 
it appears thata sum of ‘Rs, 8000 (Rupees eight thousand) paid 
to the account of Jailal Narsing Das was for vouchers and cash taken 
by Jadunath on promissory notes. Comment has been made by 
the appellant that Jailal Narsing Das or any member of the firm 
has not been examined to speak to the accuracy of the entry in the 
account. In reply, however, it has been pointed out by the respon- 
dents that the appellant himself cited’ Jailal’ Narsing Das or a 
member of their firm asa witness for the purpose of speaking to 
the accuracy of this part of the account and that he (the appellant) 
did not examine the witness. In these circumstances having regard 
to the evidence given by Bhuban Mohan Chatterjee that it was 
adebt by Jadunath and that all these sums had been actually 
spent, we do not think that we can differ fromthe Subordinate 
Judge’s decision as to the accuracy of this account as showing that 
the sum of Rs. 50,000 (Rupees fifty thousand) had been spent as 
shown in this account at page 79 of the second part of the paper 
book, that is of Ext. 31. With regard to this document the witness 
Bhuban says this at page 57: “The property was sold for Rs. 
50,000. Jadunath submitted to me a copy of account, showing 
how the Rs. 50, ooo and Rs. 85-2-2, commission for cashing the 
Cheque was spent. This (Ext. 31) is the copy of account. Ipspite 
of the disbursement of Rs. 52, ooo the debts of Jadunath were by 
no means cleared”. In crogs-examination at page 62 of the paper 
book (Part I) this witness says: “It is not possible for ms to say by 
referring to the debts mentioned in Ext. 31 whether Kali Charan’s 
debts were paid," Inanswer to the question: “And is it that 
Jadunath submitted an account to you as his pleader showing 
disbursement of Rs. 50,000 as shown in Ext. 31" ?, this witness 
stated: Because I wanted to know how the amounts have been 
disbursed by Jadunath, out of the Rs, 50,000. I had some amount 
with me and according to his instructions I also digbursed so I 
thought it would be as well to have a.detailed account signed by 
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him to avoid any mistakes in future. So far as I remember the 
detailed account was typed and signed by Jadunath subsequent 


Darga Promd Barhal ~to the execution of Ext. 1 but a rough account had been kept 


Jewahari Sing. ` 


D. N. Mitter, F. 


in separate pieces of pa per some by me and some by Jadu- 
nath from before and from these the typed copy was made so far 
asI remember by Babu Hemanta Kumar Pal deceased.” On 
this evidence we are not prepared to disagree with the finding of 
the Subordinate Judge that as a matter of fact the sum of 
Ra. 50,000 was spent The question however, still remains as to 
whether the lender should have made a proper enquiry with 
reference to Rs. 5o,000 as to whether the debts which were 
liquidated by the consideration money of Rabim's Kobala were 
incurred for family purposes. On this part of the case this witness 
Bhuban states this: “I do not remember if I made any enquiry 
as to whether these debts were incurred entirely for the benefit of 
the minor Durga Prosad or for family necessity, but I knew Jadu- 
nath to be acting as Karta of the family. I was acting on instructions 
from Jadunath as'his Pleader, it was not a personal question. I 
did not think it necessary to inquire minutely as a lender regarding 
family necessity and benefit of the minor, etc.” Again this witness 
at page 64 states this with reference to the sum of Rs. 12,000 
(Rupees twelve thousand) which form the subject-matter of the 
present mortgage ; and this statement throws a flood of light on 
the question as to whether there was a due enquiry with reference 
to the legal necessity in respect of the sum borrowed on the 
mortgage, namely, in respect of Ra, 12,000. The statement is this: 
“As I was not a lender it was not necessary for me to enquire 
whether these debts were incurred for family necessity or for 
benefit of the minor Durga Prosad. I spoke to several creditors 
who at my request gave up some portion of their dues, but I cannot 
say how much this amounted to.” This statement shows at once 
that no enquiry was made with reference to the existence of the 
legal necessity for borrowing the sums advanced on the mortgage 
in question. We would hold therefore that there was no Jona fide 
enquiry made with regard to the existence of legal necéssity for 
the mortgage loan of Rs. 12,000 but would hold at the same time 
in agreement with the Subordinate Judge that it has been shown 
in the account that sum ' of Rs. 50,000 obtained from Abdur Rahim 
had, as a matter of fact, been actually spent In this view it 
remains to examine whether there was legal necessity in respect of 
each of the items which go to make up the consideration for the 
mortgage and which went together to make up the sum of 
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Rs 12,000. In this connection we might at once refer to the 
receipt granted by Jadunath Sarma to Jewdhari Singh one of the 
plaintifs which is dated the rsth January, 1922 and which has 
been marked as Ext. 3 in the case. See page 125 of the second 
part of the paper-book. “Tt has been argued for the appellant that 
if all these items mentioned there are examined each of them will 
be found to be without justifying necessity. It becomes necessary 
to examine how far the sum of Rs. 12,000, which was advanced 
was for family necessity or for justifying necessity. Let us there- 
fore start with the two large items which went to make up the 
total of Rs. 12,000 namely items Nos. 13 and.r4. Item No. 13 
was a mortgage bond which was executed in favour of one Narsing 
Pandey and the amount due on-the mortgage was stated to be 
Rs. 4,300. This document is to be found printed at page 82 of 
the second part of the paper-book. It is dated the 27th September, 
1920 and it recites that a sum of Rs 1,177 (Rupees eleven 
hundred and seventy-seven) would be necessary to complete the 
business of the mortgagore. It states the previous transaction in 
favour of Amanatulla and Fateh Mahammad of Silliguri and refers 
to the fact that the decree-holders the said Emanatulla and Fateh 
Mahammad having obtained the decree was proceeding to attach 
certain lands situate at Silliguri in order to pay off which decree 
and costs Jadunath had borrowed a further sum of Rs. 400 from 
the mortgagee and that a sum of Rs. 823 was owing tc the 
Municipality of Darjeeling as taxes and that the sum of Rs 2,200 
were paid to Mussamat Daho Kuar, the mother of the present 
appellant She was acting in this transaction as guardian for her 
minor son the defendant. It can hardly be said, having regard 
to the recitals of this deed and to the fact that no inconsiderable 
part, namely Ra. 2,200 was placed in the hands of Mussamat Daho 
Kuar, the mother, that this money was not required for the joint 


family. We are of opinion that so far as this transaction is 


concerned there was justifying necessity for the mortgage. 

To take up the next item, namely, item No. r4 this sum was 
required for the purpose of paying off the previous mortgage which 
had been executed in favour of Bhabanram Gogaram and the 
amount due to him was Rs. 3,083. This document was marked as 
Ext..4 and is to be found printed at page r of the second part of 
the paper-book. The necessity recited for taking this loan from 
Bhabanram Gogaram was that the money was required not only 
for the marriage of Jadunath. -but also of his sister Champabati 
Debi. For that purpose they approached the creditor and got 
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thia sum of money. In this connection reference may be made to 
the evidence of plaintifs witness No. 4 who was the Gomaata of 
the firm. He has been examined to prove the passing of the 
consideration. See page 43 of the first part of the paper-book. ' 
There can be no question that if this money was required for the 
marriage of two of the members of the family there was legal 
necessity as is understood in the Hindu Law and this has not been 
disputed .by the appellant. We are therefore of opinion that so 
far as Re. 3,083 there was a legal necessity justifying alienation by 
way of mortgage. 

We wil now proceed to. deal with the other items in their 
chronological order in which the matter has been dealt with by 
the learned Advocate fdr the respondent. To deal with item. 
No. 1 Ext. 3. It concerns a sum of Rs goo. In order to show 
that this was a justifying necessity we are referred to two documents 
Ext. 6 at page 17 of the second part of the paper book and 
Ext, 7 at page 67 of the same part It is said that the borrowing 
ofthis sum is supported by vouchers which would show that it 
was required for family purposes. The lender is one Mukhram 
Sriparayan Agarwalla. If one turns to Ext. 7 printed at page 67 
one would find that there are same items there which would show 
that these sums of money were required for the purpose of 
purchasing two pairs of woolen Chadar and one pair of. Dhoti. 
Out of the sum of Rs. ro49 due on this account ( vide Ext, 7) 
Rs 504 were paid, and it appears clear from that account that a 
sum of Rs. 375 was due.on a note of, hand executed on the and 
September, 1919 by Jadunath and a sum of Rs 273 odd as 
representing the interest on the said sum. It has not been shown. 
how much cash óut of that sum which. was really due on hand- 
note was left out-standing and how much borrowed for family 
purposes. It is true that all the sums borrowed on hand note by 
Jadunath were not taken for family purposes and we think that 
the appellant is entitled to ask us to hold that there was no legal 
necessity for the borrowiag of these sums of money. Consequently 
we hold that there was no legal necessity for the sum which.is 
shown as item No. 1. 

The next item in point of time as stated by the respondent is 
item No.9. A sum of Rs. 380 is shown to be due to one Harlal 
Jagannath. In this, connection we have to refer to Ext. 12 
which is to be found printed at page 18 of the. second part of 
the paper book. It appears that this sum was also due on a hand 
note which was executed by Jadunath in favour of the said lender 
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Harlal Jagannath. But the respondents relied on a statement 
which is to be found printed at page 18 that this must be due on 
account of articles which had been supplied to the joint family, 
and it issiid that the entry to be found at line 22: of page 18 
really refers to a hand note that was executed for the purposes 
of the joint fa mily for the supply of materials for drainage work. 
We are referred in this connection to Ext. E which shows that Har- 
lal Jagannath the lender really supplied the materials for drain. No 
doubt there is an entry to that effect, which is to be found printed 
at page 187.to show that Harlal Jagannath supplied materials for 
drain worth Rs, 459-4-3, but no accounts nor evidence have been 
produced to show that this hand note was really executed for the 
materials supplied for the drain. The Gomastha of the lender 
Harlal Jagannath, one Pannalal has been examined in this case. 
See page so of the first part of the paper book. He makesa 
significant statement. He'states: “ The hand-note was for repairs 
to houses .I say this from memory. - We did not do the Kederi 
(contract work). We supplied articles for.a long time and as 
. no payment was made for a long time inspite of reminder this 
hand-note was executed. I cannot say during what years I was 
in my native place. I personally supplied materiale. I believe 
Kali Charan was alive at the time but I am not positive. Supplies 
used to be made on credit. Payments used not to be made in 
cash." But in the absence of any account of this firm we are of 
opinion that the plaintiffa mortgagees have not discharged the 
onus which lay on them of showing that this money was spent for 
family purposes. We hold therefore that for this sum of money 
there was no legal necessity for the borrowing. 

The next item is item No. 8. The lender is Mukhram Joyal 
and the amount due to him is.shown to, be Rs, go. In this 
connection we have been referred to Ex. 16 printed at page 69 
of the second part of the paper book to show the purpose for 
which thia sum was due to the said lender and it appears that a 
sum of Rs. 96-11 as, was due on account of Dhotis, Saris, Chadar, 
shirting flannels and so forth which were supplied to Jadunath and 
these articles must have been required for joint family use. It has 
been said on behalf of the appellant that these were required for 
Jadunath’s personal use and not for the use of the joint: family as 
the. other members of. the joint family were not ther living at 
Darjeeling. We do not. think that we should agree with the appel- 
lant that. when. the. members were not residing at Darjeeling these 
Dhotis and Saris must be for Jadunath’s personal use. On the 
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other hand it seems to us that the Dhotis and Saris must be for f 
the joint family and we hold that the plaintiffs have discharged 


Parga Prod Barhaj the onus tbat lay on them and that there was a legal necessity 


Jewabari s Sing. 


for Rs. 96-1 1-0. s 
To proceed next to item No. 2, a sum of Rs, 478 which is 


DN, LE F. said to have been due to one Chimanlal Durga Dutt. The evidence 


in connection with this transaction is to be found printed at pages 
78 and 74 of the second part of the paper book namely Exts 8(1) 
and 9. It appears that a small portion of this amount of Rs. 478 
was really spent for the family purpose. Ext. B(r).showsthata 
sum of Rs, 32-9-9. was due to this creditor on account of flannel, 
printed cloth etc. which were supplied to the joint family. If 
one looks to Ext. 9 printed at page 74 of the second part of the 
paper book one would find that a sum of about Rs. 453-3-6 was due 
apparently on a letter dated the 27th November, 1920 in which 
Jadunath asked for a loan of Rs. 383-3-6 p. The account shows 
that out of Rs. 792-0-3 p. due to this creditor, Rs. 288 had been 
paid from out of rent. There remained the balance of Rs. 504 
and 3 p. from which he could deduct the sum of Rs. 453-3-6p. 
which is shown as having been taken by Jadunath leaving behind 
a remainder of Ra. 50-12-9 p. We think therefore that there has been 
legal necessity for the sum of Rs. 5o-12-9 p. We hold accordingly 


: and we hold also that for the balance there was no justifying 
‘necessity, 


To deal next with item No. 6 at page 117 second part there is 
printed a receipt Ex. 17 which was granted by Jadunath Sarma to 
Jewdhari Singh for Rs. 52 and below the receipt there are detailed 
accounts. Thisamount is said to be due to one Sewdoyal 


. Goneshial and is shown as a decretal amount. There is no evidence 


on the record to show that this amount was spent for joint family 
purposes. We are referred in this connection to Ext. 17 printed 
at page rr7 of the second part of the paper book, and all that 
appears therefrom is that there is an account showing that Jadunath 
was paying in instalment a certain amount due on a decree—the - 
decree itself not being produced, We think theiefore that no 
justifying necessity has been shown for this item, 

We wil now deal with item No. 5 which concerns a sum of 
Rs, 1100 said to be due to the creditor of a firm of the name of 
Indrej Tejram. The transaction is evidenced by Ext, ro, which 
is to be found printed at page 19 of the second part of the paper 
book. It appears that a sum of Rs. 1775 was borrowed by Jadu- 


- nath from this creditor out of which a sum of Rs. 500 was paid 
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towards this promissory note in cash out of the money obtained 
by the sale to Abdur Rabim and a sum of Rs. 198 was set oif 
against tbe rent of the house due to the said vendor. The 
proprietor of the firm of Indrarsj Tejram bas been examined. 
His evidence is printed at page 51 of the first part of the 
paper book. He says that Jadunath executed the pro-note in their 
favour. He admitted receipt in part payment of their dues from 
Jadunath when Bhagoo Mansion was sold to Abdur Rahim. But 
there is nothing in this evidence to show whether this sum of 
Rs. 1,775 was for the cloth supplied to the family. Asa matter 
of fact at page 52 line about 7 this witness says: “I cannot say 
how much out of Rs. 1,775 was for price of cloth and how much 
for cash." In these circumstances we think that the plaintifs 
mortgagees have not discharged the onus of showing that the 
balance due on this hand-note was the balance due for cloth 
supplied to the joint family. We think, therefore that no justifying 
necessity has been established with regard to item No. 7 which 
concerns the creditor Jethmul Dewanchand and concerns a scm 
of Rs. 166. If one examines Ext. 14 which is printed at page 116 
of the second part of the peper-book, one would find that this sum 
was paid by the mortgagees in the present case to the lender: but 
the evidence to connect these loans with the needs of the joint 
family in the evidence of witness No, 1 for the plaintiffs is printed 
at page 27 of the first part of the paper-book. At page 30 this witness 
says " this Ext. 14 is a receipt.granted by Jethmul Dewanchand to 
Jadunath Sarma for Rs, 166 and that I file vouchers in support.” 
But no vouchers have been forthcoming in respect of this loan 
of Rs, 166 to show that the money was borrowed for the joint 
family purpose. Nor has the promissory note been proved. So 
the position is that neither the vouchers nor the promissory note 
have been proved in this case, Iu these circumstances we hold 
that it has not been shown that there was a justifying necessity to 
borrow this sum. 

We next deal with item No. 3 which concerns a sum of 420 
which is due to the creditor Kanairam and Ramanand. This is 
on the basis of the hand-note which has been marked as Ext. 11, 
printed at page ar of the second part of the paper-book. It has 
not been shown in this case (and Mr. Bose for the respondents has 
frankly admitted that he cannot place his case higher than what 
is stated in Ext. 11) that this sum was borrowed for the joint 
family purpose. We hold, therefore, that there was no legal 
necessity for borrowing this sum. 
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Next we proceed to deal with item No. 4 which concerns a 
sum of Rs. 525. Now the evidence in connection with this 


; transaction is furnished by the three documents Exts. 22, 23 and 


24 which are to be found at pages 22, 60 and 6: of the second 
part of the paper-book respectively. Looking to these exhibits 
it appears that Jadunath took a loan on a hand-note from. his 
creditor, Suganchand Bhagwandas on the sth April, 1922 for a sum 
of Rs. 668 at a certain rate of interest. It appears that a portion of 
it was due on account of umbrellas and red Dhoti supplied to 
Jadunath, (vide Ext. 23 at page 6o of the second part of the paper- 
book) and a portion for the supply of cloth for shirt and coat and 
other linen (vide Ext. 24 at page 61 of the second part of the 


' paper-book). If we turn now to the evidence of Bhagwandas at 


line 22, page 54 of the first part of the paper-book we find that this 
Ext. 22 a promissory note has been executed by Jadunath as well 
as. the vouchers Exts #3 and 24 attached thereto. In his cross- 
examination this witness says: “Without looking at the Khata I 
cannot say whether pro-note Ext. 22 was executed for cash or 
cloth supplied or for both, or the period during which clóth may 
have been supplied." So this creditor is unable to say whether it 
was for' cash or for the cloth supplied. It appears, therefore, from 
Ext. 44 at page 6r tbat there was necessity for Rs. 35-6 as. which 
were for cloth for use of the family. We think, therefore that there 
was po legal necessity for Rs. 525 less 35-6 as. E 

"We next deal with item No. 1o which concerns one Abdul 
Jalil shown as ‘creditor and refers to a sum of Rs. 282-5 88.9 p. 
Itappears from evidence that Jalil was an afar merchant. This 
would appear from line 4o at page 58 of the first part of the paper- 
book read withline 18 at page 74 of the same part 'of the paper- 
bóok where Mahabir Prosad witness No. 1 for the defendant states 
that he knew Jalil and Jalil used to sell afar (perfume). It is 
contended for the appellant that this could not be for joint family 
purposes. This was really a luxury in which Jadunath indulged. 
On the other hand the respondents say that Jalil had a stationery 
and miscellaneous shop. There is no evidence to connect this 
sum with the expenses of the joint family. We think, therefore, 
that it has not been established that tbis sum of Rs, 282-5 as-9 p. 
was spent for joint family purposes. 

We hext proceed to deal with item No. ir which concerns a 
sum of Ra 20. We do not think that this sum was spent for the 
joint family purposes. - 

The next item we proceed to deal with is item No. 12, This 
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‘refers to costs for stamps, registration, etc., in so far as the execution Boi 

of this mortgage in question is concerned. The sum is about 1935. 

Re. 176-8 as. It is said that possibly as to the costs of stamps and Dorga Prosad Barhal 
registration the appellant should only be made to bear the 
‘proportionate costy for the same. Taking this view that the — 
appellant should bear only the proportionate costs we hold that mom dabis n 
there was a jurtifying necessity for Ra. r332-14-0. 

To deal with the last item which is shown as receiving ofa 
cash namely of Rs, 430 we think that plaintiffs had failed to dis- 
charge the onus of showing that this was spent for joint family 
purposes, It is said that a sum of Rs. 300 was paid out of this 
sum to one Mahabir Prosad the maternal uncle of Jadunath and 
Durga Prcsal to meet the marriage expenses of his son and we 
were referred to page 59 of the first part of the -paper-book by the 
respondente The evidence on which the respondents rely is to 
this effect: ^ This letter (Ext. 32) was written to me by- Jadunath 
regarding his maternal uncle Mahabir Prosad. There is a mention 
‘to the effect that Jadunath wanted Rs. -300 from me to give to 
Mahabir. Yet not a single question was put to Mahabir by the 
‘responcents as wlether,he did: actually receive this sum for the 
marriage of his son. With regard to the balance of Rs, 140 it is 
admitted that there was no evidence that this was spent for joint 
‘family purposes. In these circtimstances it has not been established 
that this sum of Rs. 430 was spent for family. 

The result, therefore is that we hold that out of the sum of 
Rs 12000 which is borrowed on this mortgage there was justifying 
necessity of Rs. 7693-o-9p and that there was no such necessity for 
balance of that sum. 

Ithas been arguel for the respondents that even on the view 
which we have taken the mortgage transaction should be upheld 
in its entirety. It is argued that as it has been found that there 
was legal necessity for a substantial portion of Rs, 12000 the 
presumption should be there was legal necessity for the rest also 
&nd in support of this contention reliance has been placed ona 
number of decisions both of this Court and also of their Lordships 
-of the Judicial Committee of the Privy Council The leading 
decision on this point is the recent decision of their Lordships of 
the Judicial Committee of the Privy Council in the case of Xrisás 
Das v. Nathu Ram (1). At the outset and ‘before considering the 
‘contention of the respondents it becomes necessary to state the 
law as expounded by their Lordships in- this case. The case in 
which the observations were made depended on ‘the following 
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facts :—there was a sale of a joint property gcvernel by the 
Mitakshara school of the Hindu law and it was proved that the 
purchaser had made due enquiry as to the necessity for the sale, 
Out of a fund of Rs. 3500 Rs. 3000 had been appliei to for purpose 
of necessity and that the price was adequate. The High Court 
made a decree setting aside the sale conditionally upon Rs. 3000 
being repaid to the purchaser, In this state of facts their Lordahips 
of the Judicial Committee held that the decree was contrary to all 
principle and authority and that the suit should be dismissed, 
Lord Salvesan in delivering the jadgment of their Lordships made 
the following significant observation which isto be found at page 
88 of the report: "This is inline with the series of decisions 
already referred to, in which it was held that where the purchaser 
acts in good faith and after due inquiry, and is able to show that 
the sale itself was justified by legal necessity, he is under no obli 
gation to inquire into the application of any surplus and is, there 
fore not bound to make repayment of such surplus to members 
of the family challenging the sale." There are two very important 
considerations which have to be kept in view in constructing what 
their Lordships have said in the case. Before the contention of 
the respondent can be upheld it must be shown that in à case of 
sale where the purchaser actsin good faith and after due enquiry 
he is also to show that the sale is: justified by legal necessity he 
is under no obligation to enquire into the application of that 
surplus. Two conditions, namely, the existence of a dona fide 
enquiry and the existence of evidence to show that the salé itself 
was justified by legal necessity must coexist in orcer to attract the 
application of this rule to a particular case. This decision does 
not give countenance to the position contended for by the respon- 
dents thatas soon as it is shown that there wasa legal necemity 
fora part, the whole transiction must be upheld although the 
purchaser had failed to show that there was legal necessity for the 
remainder. But this position cannot be maintained because it 
appears from the clear exposition of the law in the passage to 
which we have referred that their Lordships of the Judicial Com 
mittee hold that the two elements must coexist in order to attract 
the principle to this case, namely (1) that the purchaser has made 
a bona fide enquiry and (2) that the sale is justified by legal neces- 
sity. If the contention of the respondents is given effect to it 
would lead to somewhat difficult position. To take one illustration 
suppose in a sale for Rs, 51,000 evidence is given to show that 
there was legal necessity say for Rs, ro, ooo then according to 
the contention of the respondents the sale must be upheld although 
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the purchaser has failed to give evidence as to the existence of 
legal necessity for a substantial portion of the consideration. This 
could not have been intended by the decision which we are iust 
considering. It seems to us that their Lordships were laying down 
the rule in the circumstances that there has been a dona fide 
enquiry by the purchaser as to the existence of legal necessity and 
if the entire consideration is not applied to the necessary purpose, 
the purchaser is not bound to enquire as to the application of the 
money and is protected if he has made an enquiry only as to the 
existence of legal necessity. The true position laid down by this 
decision has been formulated by Sir Dinshah Mulla in his treatise 
on the Principles of Hindu law in article 245 while dealing with 
purchase money or money raised on mortgage applied by manager 
in part only to purposes of legal necessity. He says tbis: ‘Cases 
frequently arise in which joint family property is sold by the 
manager of the family for legal necessity, but the whole of the 
price is not proved to have been applied to purposes of necessity, 
and the saleis challenged on that ground by the other members 
of the family. In such cases if the sale itself is justified by legal 
necessity, and the purchaser pays & fair price for the property sold, 
and acts in good faith and after due inquiry as to the necessity 


for the sale the mere fact that part of the price is not proved to . 


have besn applied to purposss of necessity would not invalidate 
the sale, the purchaser not being bound to see to the application 
ofthe price. Ifthe above conditions are satisfied the sale must 
be upheld unconditionally, whether the part not provei ‘to have 
been applied to purposes of necessity is considerable or not”. 
That seems to be the correct way of reading the decision of their 
Lordships of the Judicial Committee in the case with which we are 
now dealing, In this case of KrisAm Das v. Nathu Ram (1)&a 
reference has been made of the case of Awncomanpersaud Panday 
v. Munraj Koonweres (a). There also as inthe present case the 
point emphasized was that the validity of the sale in cases of this 
kind would not depend upon the proof of the application of the 
sale price. The reasonis that the dona fide purchaser for value 
is not bound to see to the application of the price paid by him. 
If it were otherwise he would himself have to enter into the 
management and direct and control the actual application of the 
money. In these circumstances it has been held in cases for 
which legal. necessity has been established for a portion of the 
consideration that the mere fact that a consideration of the price 


(1) (1926) L. R. 54 1, A. 79 ; I. L. R. 49 All. 149 5 45 C. L. J. 386 
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of Re. 712 oüt'of' Rs, 5300 as inthe case of Medai Dalavoi v. 
Nainar Tevan (1) or of Rs. 2000 out of Rs 18,400 ns in the 
case of Masi? Ullah v. Damodar Prasad (2) or of Rs. 38, 400 out 
of Rs 43, 500 as in the case of Miamat Raiv. Din Dayal (3) 
is.pot proved to have been applied for legal necessity is not a 
ground inlaw for setting aside the sale. The true gist of the 
decisions is that there must be a 2osa jide enquiry by the purchaser 
cand (if the doctrine is to apply to casss of mortgage) there must 
be boni fide enquiry by the lenders in order to attract the prin- 
ciple in Xriskw Das's case (4). The otber authorities which follow 
the decision of Xvishn Das v. Nathu fami (4) are on the same 
linen Reference has been made to the decisions of the Judicial 
Committee which follows this ‘and which are JViasta? Rai v. Din 
“Dayal (3), Gauri Shankar v. Jiwan Singh (5) and Jagannath v. 
Shrinath (6). The application of -the principle, as has already been 
‘stated, must depend on the co-existence of the two elements of 
‘bona fide enquiry and the existence of necessity for a.part of the 
‘consideration. There have been cases before the Judicial Com- 
-mittee where inthe case of sale a conditional order of repayment 
of the portion for which there was no legal necessity was made and 
in this connection wé might refer to the decisions in the case of 
‘Deputy Commissioner of Kheri v. Khanjan Singh (7) and in the.case 
‘of Raja Rai Bhagwat: Dayal Singh v. Debi Doyal Sahw (8). At 
page 57 of the latter report it will appear that the conveyances were 
-not held good but the decree for possession in that case was made 
conditional because it was found that the payment made by the 
‘particular respondent of .portions -of the consideration money 
‘advanced for legitimate necessities. Weare, therefore, of opinion 
that the contention of the respondents must fail having regard to our 
finding thatit has not been established on evidence that there was a 
bona fide enquiry by the lender in the present case. 

` Itis not necessary to express our opinion finally upon the ques- 
tion- which has been raised in the course of the argument that the 
principle laid in the case of Krisha Das v. Nathu Ram (4) can only 
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apply to cases of sale and not to cases of mortgage. There ica 
divergence of judicial opinion on the point. The Lucknow Chief 
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Court would seem to hold that this principle would apply to cases Durga Prosad Barhal 


of sale and should not be attracted to cases of mortgage. The 
reason given by that Court is that it is not always possible for the 
father or the manager of a family to sell that share of the property 
which will bring in the precise sum which is wanted to clear the 
debts which are binding ; while in the case of a mortgage he can 
borrow the precise amount which is required to meet the family 
necessity and if the mortgages be for more money than is required 
the sons cannot be made liable for the sum in excess of the family 
necessity, See the decision in the case of Thakur Jai Indra Baka- 
dur Singh v. Lala Kkairati Lal(1). On the other hand the Patna 
High Court would seem to hold that the case of mortgage stands 
on the game footing as the case of sale ; and the rule laid down in 
Krishan Dass case (2) which was a case of sale applies also to 
mortgage. See the decision in the case of Zitendra Narayan Singh 
v. Swkhdeb Prosad Jha (3), In the view which we have taken that 
this principle has no application because the bona fide enquiry 
referred is absent in the present case itis not necessary to express 
any opinion on tbe divergence of opinion between the Patna High 
Court decisions and the Oudh Chief Court decision. 

The next question we have to consider is as to whether there was 
any necessity for borrowing the sum for which we have found legal 
necessity to exist at the high rate of interest, namely, 18 per cent 
with nine monthly resta. The question has to be viewed in the light 
of what has been observed by their Lordships of the Judicial Com 
mittee in the case of Nasir Begum v. Rao Raghunath Singh (4). 
In that case their Lordships lay down that those who support a 
mortgage of joint family property made by the manager must prove 
not only that there was necessity to borrow the principal but that 
it was not unreasonable to borrow at some such high rate, and upon 
some such terms as are provided by the mortgage. Their Lordships 
further lay down that ifthe rate of interest is exorbitantly high 
although the security is ample, the Court can properly infer that it 
was unnecessarily high, and can make a mortgage decree allowing a 
reduced rate. On behalf of the respondents our attention has been 
drawn to a number of transactions between Jadunath and Kalicharan 
and other creditors in which the interests varied from 9 per cent 
per annum with yearly rests to 15 per cent per annum with yearly 
and in some cases witb half yearly rests. We have been referred to 

(1) (1928) I. L. R. 4 Luck. 107. (a) (1926) L. R. 54 I. A. 79. 


(3) (1929) I. L.R. 8 Pat. 558. 
(4) (1919) L. R. 46 1. A. 145; L L. R. 41 All. 571 ; 30 C. L. J. 86. 


v. 
Jewdtari Sing. 
D. N. Mitter, y. 
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Ex. J. at page 127 of the second part of the paper. book, Ex. 4. at 
page:1 lines 35 to 45 of the second part of the paper book, Ex. A(c) 
whicb is typed in the supplementary ‘paper book when the interest 
is at the rate of a1 percent perannum, Ex. A, at page 82 of. the 
second part of the paper book where the interest ig at the rate of 
1534 per cent per annum with half yearly rest and some promissory 
notes for small sums:of money ranging between Ra. 187 to. Rs. 1775 
in which the interest varies from 18 percent to 36 per cent per 
annum simple. Considering the tacts that in this case the security 
is ample and- that there was a long delay made in bringing the suit, 
we think that simple interest at the rate of 18 per cent per annum 
would be amply sufficient to compensate the mortgagee. for the 
interest wbich he should get on, the principal amount of the morts 
gage. As we have said that there was a real necessity for‘payment 
for the two transaction’ evidenced by Exs. 4 at page. 3 of the second 
part of the paper book and Ex A at page 82 of the second part of 
the paper book that there were many debts due. to Bhaban Ram 
and Narsingh Panday and it.does not appear that there was such a 
high pressure from these two creditors as would justify those high 
rates of interest at which the sums were borrowed. "The only evi- 
dence with reference to these’ two transactions isto be found at 
page 44 of the first part of the paper book, which is the evidence of 
one Jangi Ram who is the -Gomostha of the firm of Bhaban, Ram 
Goga Ram. He saya this: “The interest in Ex, 4 was 9 per cent 
per annum but I know that repeated demands were made by the 
Maliks for the money, atthe time that Daroga Bezir was sold. 
Demands were made atour shop where Jadunath and Mahabir 
Prosad used to come..” It does. not appear that demands had been 
made through Court till the institution of this suit, so as to Justiy 
the borrowing at a high rate. - 

In these circumstances the decree of the Subordinate Judge 
must be varied by granting the usual mortgage decree for a sum of 
Rs, 7692-0-9 pies with simple interest at the 1ate of 18 per cent per 
annum up to the date of three months from now. Ifthe mortgage 
money be not paid with interest thereon by that date the mortgaged 
properties will be sold. The costs will becosts in proportion through- 
out. After the date fixed for redemption the interest will run at the 
rafe of 6 (six) per cent per annum until realization. 

Liberty is given to the appellant to mention to this Court about 
the continuance of the Receiver even after the decree is signed in . 
this case.. 

Patterson, J. :—1 agree. 
A. T, M, Decree varied, 
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Acts on tho part of the donor amounting to delivery of possession as ihe 
^^ subject matter of the gift was capable of ; see Mohammoadan Law 

Admissibility for collateral purpose of showing ‘tbe nature of pomession— 

Unregistered Kobala of tangible immovable property of a value less than 

Rs. 100 ; see Admissibility - i ‘ie — 

of oral" evidence —Memorandum dacia equitable mort- 


gage not constituting the bargin and unregistered ; see Equitable 








mortgage one ace one 
Admission, effect of — Not concluir; od may be shown to be wrong— 
Circumstances ; sse Partition m e 
— ——, effect of, in the Kabullyat as to the lands being " K hudkast ” 
see Occupancy right "T ace 
—— — effect of, on burden of proot— Properties pelfacquleed or joint ; 
ses Partition . sie - soo vee m 
to be taken In whole and not MSS: j ser Presumption ose 
Adopted son, rights of, ln natural family ; see Adoption . aie 
Adoption, object of, Is to continue the line—Vesting oc * divesting of, nat 
immaterial ; see Adoption «e m 


e —— , validity of, by adoptee’s natural motber—Adoptoe and his wife 
becoming members of adoptive family ; ses Adoption iss a 
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Adoption by Burmese widower—Right of Hiffima adopted sons to share in 
the Inheritance ; ses Burmese Budhist Law ove - "T 

—— — by Widow Hindu Law—Bombay Presidency =Coeript motive ; see 
Adoptioa sss aoe 

————— by mido w— Hindu Lan— Biases Presidency Corrupt metive— 
Widow's unrestricted power to adopt without consent af kinsmen—~ 
Object of adoption, ts continus the lin c—V esting or divesting of estate, 
immaterial—Righis ef adopted son in natural /amily—Adoptee and his 
wife becoming me mbers of adoptive Jamil »—Validily of adoption there- 
after by adepise's natural mother. . 

A widow may adopt a son to her deceased husband althongh by so doing 
she would defeat an estate other than her own. Her power to adopt 
does not depend upon the question of vesting oc divesting of the estate, ” 
The purpose of an adoption is to secure the continuance of the line, 
and when the natural son has left no son to continue the line, gor a 
widow to provide for its continuance by adoption, his mother oan make, 
a valid adoption to her deceased husband, although the estate is not 
vested in her. 

In the Bombay Presi dency, the ki being well established that a widow, 
who has no authority from her deceased husband, may adopt a fon , | 

_ to him without the consent of bis kinsmen, the’ validity of an adoption ^. 
by her cannot be impugned on the ground that she acted from an 
improper motive and not with the view of conferring spintual benefit 
upon her husband, Her discretion to adopt or not is entirely unfottered, . 

' and ber choice in the matter cannot be restricted. 


Chandrasang]l, the owner of an impaitible alxgdari estate, known as thej* 


Ahima estate, died in April, 1899, leaving him surviving his only soa, 
Chhatrasing]| and a widow, Kesarba. ‘The succession to the estato 
being governed by the rule of lineal primogeniture and fomales excluded 
from Inheritanoc, Chhatrasingfi inherited the Ahima estate, Jn August, 
1915, be was adopted in the Bhamaria family. Although Chhatrasingyi 
was then a married man, aged about 33 years, his adoption was in 
accordance with the Hinda Law as recognixed in the Bombay Presidency, 
and he became a member of the adoptive family. Thereafter, his 
mother Kesorba adopted Mansangji as a “00 -to x deceased husband 
Chandrasangii. 

The plaintiff (Chhatrasingji’s paternal uncle), claiming as the next eldest 
mmle heir, sued to recover possession of the Ahima estate on the ground 
that Chhatrasingfi, by reason of his adoption in the Bhamaria family, had 
forfeited his right in the Ahima estate which thereupon devolved upon 

, the plaintiff in accordance with the rule of hneal primogeniture. 2s 

Held by the Privy Council, dismissing the plaintiffs salt and learmg open 
the question as to the right of Chhatrasing]i to retain, after his adoption 
in the Bhamaria family, the Ahlme estate which Ge sd anes in his 
natural family. ^ 


Hold further, (1) That inasmuch as upon his imis in the Bhamaria 
fanily, Chhatraslagji and his wife ceased to exist forthe purpose of 
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Adoption—(Contd.). 
continuing the line in the natural (; e. Ablma) family, his mother 
Kesorba was ontitled to make an adoption to secure that object. 

(2) That the adoption by her of Mansangjl undoubtedly served the 
purpose in question, and it could not be impeached simply because it 
would defeat the estate which had vested in some other person. 

(3) That Mansangji being thus the validly adopted son of Chandrasangjl 
in the Ahima family, the plaintiff could not, in bis presence, inherit 
the Ahima estate. Thakor Vijaysingil Se eee v. Thakor 
Shivsangji Bhimasangji E 

Adverse possession Requisites of— Underground mineral seams !doerse 
possession need wet be browght home to the knowledge of the owner, 
provided it be overt and without attempt at concealment 

- The principle. of law as io what is necessary to conslitute adverse posses 
alon. is well settled, thougn its application in the circumstances of 
particular cases ( (specially those relating to underground mineral seams) 
may present some difficulty. The possession required must be adequate 
“in oontinulty la publicity and in extent to show that it is posession 


adverse to the competitor. But it is not requiste that tho adverse . . 


posseenion should be shown to have been brought. to the knowledge of 
the owner. It is sufficient that the possession should be. oveit and 
without any attempt at concealment, so that ihe person against whom 
time is running ought, if he exercises due vigilance, to be aware of what 
is happening : 

Held, applying the abore rule and rejecting the defendants’ plea that they 
baf acquired a good title by adverse possession to certain coal-mining 
areas, that they had failed to show that the plaintiff's pr.deceesors, by 
exercising due vigilance, ought to have been aware of what was 
happening. Maharaja Srischandra Nandy v Baijnath Jugal 


— —— posseasion, if to be shown to have been brought to the knowledge of 
- the owner ; see Adverse possession des "T 
—— possession, title by—Evideaoe, ature of ; sss Appeal . aoe 
———— possession, requisites of ı see Adverse possession toe 
— —— possession need. not be brought home to the knowledge of the 
ownér, provided it be overt and without attempt at concealment ; see 
Agroemoent, t£ binding—Clause (6) empowering licensee to discontinue the 
supply to premises where there is no default ; ses Damages, solt for... 
———-—, if valid — Agreement for satisfaction of judgment deb‘, partly 
performed—Claim on a bond by the Co-operative Credit Society against 
a member of the society decreed on admission by the Civil Court—Ciaim 
not referred to the Register of the soolety for decision ; sse Execution... 
——— asa transfer of security Ineffectual for "non-registration— Debt, 
if can be recovered by transferee ; see Suit, maintainability of ~_- acs 
Allenee, pcssession of, when adverse to the Math —Sale of Math property by 
"Mahant; see Limitation — - : n seh 


oe 





Pao: 


373 
$6 


lit 


477 


123 


Vot, LXL] INDRI OF CASES 619 


Appeal, a continuation of sult ; ses Representative suit sks m 469 
—— —, first —New point, If can be raised- No Issue ; see Partition E scr 
—, if lies against a finding of the lower appellate Court, although the 
appeal was dismissed ; see Appeal wea 353 
— — against a finding contained in a judgment, if maintainable—Test 
de be apsiied—‘Lecree’ definition of, if exhaustive and tf includes a 
judgment or any finding contained in a judgment. 
The Code of Civil Procedure provides for an appeal froma decree and not 
from a finding on a question of law or fact contained in a judgment on 
which the decree is based. 
The definition of decree in the Code of Civil Procedure purports to be 
exhaustive in its nature and a decree ander this definition does not 
laclade a jaigment or any finding on which the decree is based 
So there cannot be an appeal againat a-fiading of the lower appellate Court, 
although the appeal was dismissed: and the present appellants were 
respoadents 1n the said appeal in the lower appellate Court. i 
A party to a suit adversely affected by a finding contained in a judgment 
on which a decree is based, may appeal if the finding sought to be 
appealed against is one to which the rule of res judicata will apply. 
This rule is engrafted to the provisions in the Code of Civil Procedure on 
Piinclplea of justice and equity and on the ground of common sense. 
Hara Chandra Das v. Bholanath Das m" - 253 


by the accused to the High Court—Reduction of sentence without 
notlos to the Crown ; see Criminal appeal vs nee “959 
to Privy Council— Questions of fact. 


Where the result of the appeal to the Privy Council depends upon questions 
of fact which have been found against the appellant- by the High Coart, 
and be is unable to displace these findings of fact (the evidence in support 
thereof being. In their Lordships’ opinioa, convinclug), the appeal must 
of necessity fail, B. Sampat Kumar Singh v. A R. Peters TE £3 


Appellate Court, if can dismiss tandlord’s suit for a ejectment on a plea not 


taken by tenant at a proper stage of the case—Plea depending on 
determination of facts ; see Lease ^. ` C e 189 


Application for pre-emption—Deposit made on the day following the appli- 
cation—Both the application and deposit made within 2 months of the 
service of notice ander section a6C of the Bengal Tenancy Act; sev 
Pre-emption, app! ication for ose 











^ 


- 27 
—— — — to executo an award agalnst a member of the firm personally — 
Reference under Indian Arbitration Act ; see Execution sis ius 515 
Assertion of hostile right against female life holder of propeity—Effect on 
reversioner ; see Stridhan property. E dix 537 
Award, filing of, notice of if to be served on the parties to the reference and ` 
On every member of firm sought to be made liable— Award made: on 
reference to arbitration under the Indian "Arbitration Act (IX of 
1899) ; see Execution tee 51$ 


—— — against firm, lf can be execated against an individual canes of the 
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Award —(Cenid ). 
. firm personally. No notice of arbitration or of the filing of award ; see 
Execution 
against firm, if can bo executed agalnst an individual esie of tba 
firm personally — Notice, if to be served ; see Execution eis " 
Auction sale if can be set aside under O 21 R. 89 of the Code of Chil 
Procedure —Applioation under O. a1 R. 90 pending , see Auction sale ... 
Auction sale, if vold- Minor heirs ot deceased judgment-debtor under 
mortgage decree not properly tepresented at the time of final decree | ser 
‘Auction sale ^ 
Author, whoa can adopt in his book words and expressions uei PT presioni 
author ; ses Copy right 
—, when guilty of infringement of copyright - Work bist o on vatal 
which are common property ; ses Copyright 
Benamdar, suit for or against~ Effect of adjudication ; see Benami TM 
Bengal Municipal Act (as amended), Sec. 30—What roads are absolutely 
vested in the Municipality , see Grant aise a 
Bengal Tenancy Act, (Act VIH of 1985), sections 5, 30, 21, 116, 120— 
Acquisition of right of occupancy—dZirat er prigate lands of the pro- 








pristors —Effect of admission in the kaiuliyat as to the lands being" 


** Khudkasht "' 

Respondents, who were settled raiyats within the meaning of section 90 
of the Bengal Tenancy Act, 1885, claimed occupancy rights under 
section 21(1) in respect of 101 bighas of land, of which 14 bighas were 
paddy lands, the remainder being kharur lands (1.¢. gras+growing 
lands). Respondents’ clalm was dependent on a lease of the lands 
granted to them by te appellants (the maliks) in 1914. 1n the kabu- 
liyat executed by the respondents the lands were described as 
"Khudkasht" : 

Held (1) That the lancs were lot to the respondents under the lease of 
1914 for the purpose of cultivation as defined in section 5(2) of the Act. 
The holding must be considered as a complete unit, and there was no 
reason for separating the paddy lands trom the kharhur lands. 

(2) That under section 1202) it is the doty of the Court to presume that 
land is not a proprietoc's private land until the contrary is shown. 

(3) That, under the circumstances, the admismon by the respondents in 

' ^ the kebaliyat of 1914 that the lands were “ Khudkasht" could not be 

- accepted as a clear admission that they were sirat or private lands of 
the maliks. 

' (4) That there being no other evidence that the lands were sirat or 
private lands, the appellants (the maliks) had falled to displace the 
aforesaid statutory presumption. 

(5) That the respondents were not therefore precluded under section 116, 
from acquiring occupancy rights in the sult lands, Sri Radha Krishna 
Thakurji v. Babu Raghunandan Sinha a aid 


—, Sec. s(3)- Lease for tbe purpose of cultivation— 
Lease of 101 bighas of land of which 14 bighas weie paddy larda, the 
qr 


— 





Paox. 


216 


Vou. LAL] INDEX OF CASES 


Bengal Tenancy Act -(Conid,). 
remainder belug grass-growing lands— The lards were described in the 
Kabuliat as "Khudkasht" ; see Occupanoy right 

Seo 5 Sub-Sec. (5)- Presumption depending upon 

largeness or smallness of area of the tenancy founded upon reason; sts 

Tenant, status of T i 

—, Sec. a6F — Application for pre-emption to deposit the 

entire amount of consideration or value of the property sold together with 

all the appurtenances thereto including the structures or trees thereon ; 

ses Occupancy holding. sa 

-,Seo 26F—Application for fe a EE 
if can be opposed by transferor on the ground that there was no transfer ; 
see Occupancy holding 

_— — — — —, Sec. 26 — Application for jets Aout éailon 
opposed by transferor and transferee on the ground that there was no 
transier—Court cannot enter into such questlon—Duty of Court; see 
Occupancy holding i 


— 


— 





—— 





-———— —— 





{VII of 1885 as amended by Act IV B. C. of 1938), 





Section 26F—ApMication fer pre-emption—Depesit follewing tha day of 


application —Such application, if maintainable. 

Section 26F of the Bengal Tenancy Act shoald be construed liberally, the 
latention of the Legislature is that the deposit should bs made within two 
months of the date of notice In order to make the application within 
the purview of section 26 clause (2) of the Bengal Tenancy Act. 

An application for pre-emption made under Section z6F of the Bengil 
Tenancy Act should not be dismissed on the ground that the deposit 
contemplated by Section'26F clause (2) of the Act is made on the day 
following the day of application if both the application and the deposit 
wero mado within time £. s. within two months of the service of notice 
under Section 26C of the Bengal Tenancy Act.’ ‘Sidheswarl Prosad 
Roy Chowdbury v. Gondu Mia sae " 

» Sec. 960 —Application fo: pre-emption ee 

if can take part in the proceedings ; see Occupancy holding ... m 
nm, Sec, 26F— Complicated question of title, H can be 

gone Into and determined by Court- Submsting title of transferor not 


affected : see Occupancy holding * s m 
——————— —— —, Sec. a26F-— Court, If can go lato question of 
Benami—Purchaser pleading that he was bernamidar for another person ; 
ase Benami m m 


m a (VII of 1885, B, C.), Sec. 30F——Ths amount to be 
deposited by the pre-evmiptor— Applicant —Value of trees on the land. 

An applicant for pre-emption under section 26F of the Bengal Tenancy Act 
is required to deposit the entire amount of consideration or valie of the 
property sold together with all the appurtenances thereto Including the 
structures oc trees thereon. Radhi Lal G»ewami v. Satish Chandra 
-Sen Maxumdar see - 








~ 


- 


(IV ef 1928 amended), Section 20F, application 
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Bengal Tenancy Act -(Centi ) - 
uader—Traniferor, if has any locus standi to ebject—Duty of Court— 
Complicated questions of titls, tf should be gone into in such proceedings, 

In an application for pre-emption under section 26F of the Bengal Teoancy 
Act, the transferor has no lecus standi to take part In the proceedings 

So where an application for pre-emption was opposed by the transferor and 
transferee jointly oa the ground that thece was no transfer and the learned 
Munsiff after having considered the objection dismissed the application : 

Held, that the Court was not justified in law to enter into that question. 

Under section 26F, Sab-sectlon (5) of the Bengal Tenancy Act it Is incum- 
bent on the Court to make an order allowing the application for pre- 
omption provided the necessary deposits have been mada. 

Complicated questions of title should not be gone Into and determined in a 
proceeding under section 26F of the Bengal Tenancy Act and any 
subeisting title of the transferor would remain unaffected by such 
proceedings. Naran Chandra Bhattacharjee » Hem Nalini 
Debi 


— 





(VII ef i885 as amended by IV of 1923), 
Section 10F, proceeding under — (Question of benawl, if can be raised in 
such a proceeding —Ksteppsl against a staiute —Benamdar represents the 
beneficial owner 

In a proceeding under Section 26F of the Hengal Tenancy Act a purchaser 
could plead that he was the benamdar for another person, who was a 
co-sharer of the tenancy and the Court was competent to go Into that 
question in such a proceeding 

Case laws reviewed. 

There cannot be estoppel against a statute ; 

A bexamdar ropiesents the beneficial owner. He can sus and be sucd and 
the result of the adjudication would bind the beneficial owmer. 
Nabendra Kishore Roy v.-Abdal Majid 4s 

, Sec. 26F, to be constiued liberally ; see Pro-emption, 


—À 


application foc ons in 


Bengal Tenancy Act (as amended), Sec jSC. Cl. (a), 66;2)—Under- 
raiyat having opportunity to pay rent either in money or in kind—Suit 
EL ejectment and for recovery of the price of Bhag dia see 








* Ejectment $i ses 
Bengal Tonancy Act, Sec. so—Presumption, how rebutted ; see Presump- 
ton wee s 
oy y 
32 — —— -^- , Sec. 85— Occupancy ralyat, describing himself as a 


raiyat holding at fixed rate, grantlog permanent lease—Occupancy ralyat, 
if can plead that he was not a raiyat at fixed rate ; ses Estoppel 


~, Sec. 87 —Abandonmentor repodiatlon of bbiding— 
Transfer of non-transferable occupancy holding—Former ryot In posses. 
sion of a part of holding ; see Ocoupancy holding, non-transferable T 
——, Sec. 87—Repudiation of holding— Former -ralyat 
paying reat to transferee ; see Occupancy holding, non-transferable f 


— 
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Bengal Tenancy Act, (YUT of 1885), Sec. 104H—Perpetual Injunction, 
Specific Relief Act (I of 1877), Sec. 5601). 
Section 104H, Sub-clause (8) is no bar to the Institution ofa sult which is 


not in respect of any rent or cmission to settle any rent onder 
Section 104A to 104F, 


Whore inspite of the fact that the intcrest of a tenant has been sold away 
in execution of a rent decree, the name of the out-going tenant is 
recorded as a tenant in the settlement papers and the landlord recovers a 
decree for rent against the recorded tenant and puts the holding to gale, 
tbe interest of the actual tenant will not be affected thereby. 


There is no estoppel against the plaintiff if the defendant was not misled 
in any way by any act ox representation on his part. 

Estoppel is not a pure question of law and cannot therefore be raised in a 
second appeal If it was not taken Ja the memorandum of appeal, nor 
agitated before the lower appellate Court. 

Where a multiplicity of proceedings is likely to result if a judicial proceeds 


Ing is not restrained by an injunction such injunction should bs granted: . 


The principle that no injunction should be granted where the plaintiff has 
other efficacious remedies, should not be applied to compel a person 
whose interests are not affected by an auction sale to stop the same by 
depositing the decretal money. Kamar Prativa Nath Roy v. Benode 
Behari Ghose 

-——, Sec. 104H, if bars a sult not in respect of any rent 

or omission to settle any reat under Secs. 104A to 104F ; ses Suit, 
maintainability of T m 
ne ———— ——, SEC, 104H, scope of + ses Sult, maintainability of ... 
frere EQ; 109—Claim for assessment of mace 
' matter not same ; see Suit, maintalnabllity of _ 

—— —, Sec. 109, proviso, when "— Posee Suit, 

maintalnability of p oes 

————— ————, Sec. i20(2)—Presumption— Proprietors private 

Mand ; see Occupancy right 











aection (3), construction of—Holding when to be deemed to be 
represented on behalf of all co-sharer tenants. 

Under Section 146A Sub-section (3) of the Bengal Tenancy Act, if the 
defendants ín a rent suit fulfilled the requirements of any of tho four 
sab-clauses, they would be taken to be representing the entire body of 
co-sharer tenants In the tenure or holding for the purpose ofa rent 
decree. Maharaja Sashi Kanta Acharjee Bahadur c. Lechoo 
Sheikh » "m in 

——, Sec 148(0}—Assignment of rent decree in favour of 

^ limited Compeny—Rent decree in favour of Mitnksbara family— 
Family subsequently converted into limited Company ; ses Execution ... 

s Sec. 161—Íncumbrancer— Purchaser of non-transfer- 

able occupancy holding ; ses Ejectment eas 








eae 


ee æ- 


(Amended Act IV of 1928), Section 146A Sub- 


Paae. 


73 


75 
75 


197 


137 


216 


548 
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Bengal Tenancy Act, Secs. 178, 179, 195(e)—Putn! Regulation, Socs. 2, 
g~Silpulation in Pulni Kabullyat to pay Interest at the rate of two 
per cent per month ; ses Interest sxi m 345 
— ——-—, Se. 179 not applicable 1o Putni tenures; see 
Interest Ve n 346 
———— , Sec. 181— Landlord, when can enter the service 
tenure ; ses Ejectment vs 143 
—, Sec. 1B1—'Service tenure’ if covers the case ot 
service ralyat ; see Ejectment see 143 
————, (Act VII of 1885), Section 181, applicability y 
'Karæ chakran’ land, meaning o/—Seryice tenures, incidents s/— 
Misconsiruction of werds of document, ifa question of law- Comt, if 
fustified to make a new case at the appellate stage, 
The description of a pieco of land in the settlement papers as “ Karse 
Chakran " does not necessarily mean that it is a holding burdened ‘with 
service ; it at least means that the lands constituted a service tue the 
character of the lands being agricultural. 
If the words of a document are misconstrued that would not be a question 
bf law. 
Section 181 of tho Beogal Tenancy Act protects the incidents of servico 
tenures from being affected by the other provisions relating to the acqui- 
sition of occupancy rights or other rights under the Act. 
When land ts held really in lleu of remuneration for service, one of the 
incidents of such a tenancy would be that oo refusal to render the service 
the landlord will have a right to the land. This right is specially pro- 
tected by Section 181 of the Bengal Tenancy Act. 
That section has however no application to a case between the service 
tenttre-halder and his tenants, 
Semblis: The expression * service tenure ” in Section 181 of the Bengal 
Tenancy Act covers the case of service ralyati. 
A Court bas no justification to make a new case for the defendants and a 
oase inconsistent with the defence at the appellate stage. Atul Chandra 
Roy v». Saroda Sundari Dhupt e 543 
——— — — , Sec. 181, If applies to case between erie tenuro- 
holder and his tenants ; see Ejectment Sis 143 
—— , Sec. 181 protects the incidents of nia tenure 
from being affected by other provisions relating to the acquisition of 
occupancy oc other rights under the Act; see Ejectment ... 143 
= — , when can be resorted to, in matters relating to 
putol ; sae Interest ied Ki 446 
Béngal Village Self-Government Act, (as amended), Sec. E ON 
when eligible to the Local Board ; sse Eligibility is ov 577 
» (as amended) Secs. 5 13—Person 
living within the Sub-Divisiona! Municipal Town, if eligible to be elected 
to the Local Board ; see Elgibllity iie 572 
ee ——— ———-, (HI B. C. of 1855, Sec. 13 as 
amended by Aci V B. C. of 1908, Sec, 6) and (Act V B, C. of. 1919), 








— 





n 
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Bengal Village Self-Government Act—{Conid.). 
Sec. 7— Person. living within the Sub-divistonal Municipal Town, if 
eligible to be elected to tha Local Beard. 

Under the Bengal Village Self-Government Act of 1919, a person will ba 
eligible to the Local Board, if he has a place of residence within the area 
of the Union Board which includea persons living within the Sub- 
divisional Municipal town. Umesh Chandra Goldar v. Maulvi 

Boy of the age of 17, if entitled to raintcnance—Criminal Procedure Code, 
Sec. 488 ; ses Maintenance soe 
Burdem of proof—Benam!—Deed standing in the name of wife; see 





Mortga ge i. T 
of  proof-—Rníry ın the record-okrlghts if wrong; see 
Presomption RA T" 





— of proof—M isconduct of servants of Railway Company—Pilferage 
of goods—Risk note H exoner ating Railway Company from all ability 
for loss or damnage to consignment, except on proof that such loses or 
damage arose from misconduct, provided also that in case of non-delivery 
of one or more packages consigned, not arising from accident to train. or 
fire, the Railway Company was to disclose to the consignor how the 
consignment was dealt with during transit—Packages placed ina wagon 
sealed and rivetted at the place of consignment ; see Damages nee 


———-— of proof—Neceamty for debt and as to bona fide enquiry—Debt 
contracted by manager of Mitaksbara joint family gua manager ; se 
Mortgage - T 


of prook—Notice of retirement from firm before the debts sued for 
wore contracted ; see. Partnership m i 

Barden of proof—Old recerd of rights in confici with the recent ons, which 
to prevail. 

In a conflict between the old record of rights and a recent record of rights, 
the recent record Is to be presumed to bo correct unless it is proved by 
evidence to be Incorrect and the burden of proof to show that it is 
incorrect is upon the party challenging it. Bhupendra Krishna (hose 
v. Abdur Rahaman i 





Burden of proof--Posession at its inception merely Samisi, gahesjuedtly ; 


became adverse ; see Non-talukdari property E Wee 


of proof--Question as (o On whom lies— Parties avot full oppor- 
tunity of’ placing all evidence in support of thelr cases; see 


Ejectment oes we 





— ——— of proof-—Suspension of rent claimed by tenant on the ground of 


dispoesession from a part of the terancy— Disposeession and extent of 
eviction—Suspension of rent allowed in previous mut ; see Saspension 
of rent m T 
—— — — of proof— Tenant to prove affirmatively that the earlier dispossession 
contliued down to the period for which rent was claimed ; ser Suspen- 
sion of regt n. "C 
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Burden of proof to show that recent iecord-of-rights is incorrect; see 
Burden of proot ae ip 

Burmese Buddhist Law—Adostion by widower—Righi of kittima adopted 
sons to share in the inheritance —Share of ind SONS as an 
* out-of-time grandchild, ” 

Under the Burmsse Buddhist Law, on the death of his wife the husband 
becomes the absolute owner of the property which had been the common 
property of himself and his wife during bis wife's lifetime, and where 
he Goes not re-marry, he remains the absolute owner thereof until his 
death, and is competent to adopt a &ittima son or sons with a view 


wo share in the {nheritance not only of his own share of the common ` 


properties of himself and his wife, but also the share of his deceased 
wife therein, 


Where a Burmess Puddbist dies leaving two Hatima adopted sons anda 
daughter's son, the share of the latter as an “ out-of-time grandchild’ 
is one-twelfth ; In other words, he is entitled to one quarter of the share 
which would have fallen to his mother, i. e , one-quarter of one-third, 
namely one-twelfth. Maung Sein Shwe v. Maung Sein Gyi  .. 

Charitable and Religious Trusts Act,—(X/V of rgao) - Trwst. fer a 
public purpose of a religions or charitable nature — Essentials of. 

On the question whether there was a legal and valid trust so as to conie 
within the purview of the ae and Religious Trusts Act, XIV 
of 1920 1 - 


Held, that in order thatsuch a trust may be valid and enforceable according 
~ to law, certain material matters must be ascertainable. In the first 
place, it is material to ascertain the author or authors of the alleged trust. 
Next, the intention to create a trust must be Indicated by words or acts 
with reasonable certainty. The purpose of'the trust, the trust’property, 
and tbe beneficiaries must be indicated and in such a way that the trust 
could be administered by the Court if the occasion arose. 
Held, on a consideration of the facts and upon the true constzaction of the 
material documents, that there was not a valid legal trust in respect of 
the suit properties : 


Held further, nzsumlog such a trust was created, it was not fora public 


Paar. 


purpose of a religious or charitable nature within the meaning of Act ^^ 





XIV of 1920. Patel Chhotabhal ». Jnan Chandra Basak ET 
— — and Religious Trusts Act Valid and enforceable trust, essentials 
of ; ses Trust 


Claim to property, not investigated in claim proceeding under 0.1 a1 R. 58 of 
the Code of Civil Procedure, if can be re-agitated in a suit for 
declaration of title ; see Order, lf coaclusive sse T 

Civil Court, order of—Criminal Court, if competent to adjudicate upon suck 
oraer—Right to remove crops, if exists, though possession tahen away 
by the real owner through Civil Court. 

In the face of an order of a Civil Court delivering possessio: of the whole 
of ths disgutai lanis to o19 of the co-sharers, it is not open to the 


-- 


be a 


18 


_ 385 


285 
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Pack. 
Civil Court -(Conid.). 4 
Criminal Conrt to adjudicate upon the rights of landlords as between ” 
themselves. 


Even if a person grow crops on a land he bas no right to remove them 
when the real owner got actual possession of the land fhrough the Cisl 
Court. Osman s. The King-Emperor s $e 586 

Civil Procedure Codo, (Act V of 1908), Sec. 11, Expl. V—Constructive 
ret judicata — Meaning of “ might and ought "—Ientily of issuss and 
identity of subject-matter. 

If the deoree made in the earlier sult is such as wouid be inconsistent with 
the plea which might and omgh# to have been ralsed but not actually 
rilsed, it must be taken that there has been for the purpose of 
res judicata a flag] decision by implication. 

In questions of res judicata, identity of the issues and not identity of the 
subject matter is relevant. Bishnupada Samanta s». Munshi 











Mahammad Esmail Sarkar 301 
—— , Set. 11 Expl. IV—“ Might and Ought H eniin ^ ; 
į see Construstive res judicata 301 














, Sec. 13(b)— Judgment not given on Piae il 
the case—]udgment Vives on default under summary procedure—No. . ` 














consideration of evidence by Court ; ses Foreign judgment "T - 99 
— —— — ; Sec. 13(b), scope of ; see Foreiga judgment P 29 
—— —— —— —, Sec. 73— Functioa of Judge administrative and, 
not judicial ; see Jurisdiction ee e.. _ 165 
—— ——, Sea. 73—Rateable distribution of iseli o Court, 
_ if can enquire into validity of decree ; ses Jurisdiction - - 165 
— — —— — — —, Sec. 92, sult under—Original appellant rot willmg ^ ^ ~ 


io prosecute the appeal— Another person interested in the trust, if can 
be added and prosecute the appeal without fresh sanction ; see” Repre- y; 




















sentative sult toe we 0 469 
——— ——— — — — ——;, Sec. 150, scope of ; see Injunotion — ... es 50 843 
—— ———, O. 1 R. 8—Representative suit —No Soci = 

damage ; see Grant '' 5 183 
— — ; Oc 1 R. 8—Road, obstruction of No ipsia ^ A 

damage ; ses Grant. - : ove m 183 
— ——,0O9 R. 12, application under—Partias—Parti- 

culars of the suit; see Ex parte decree m e © 8219 
— ——— ————,0.9 R. 15 application under, if defective —All ` rS e 

partles not named i in the application ; see Ex paris dàcreo ... e 7 819 
— — ——C—,0. 20 R.11—Small Court Judge in granting | 

instalments, If to state reasons ; ; see Decree for instalments . e.. € .. B 


— ————— ——, 0.31 R. 80, if applicable , :to application for 


execution of award made on reference to arbitration under the Indian Md 
Arbitration Act of 1899 | set Execution . ae n. e ctu Ls SIS 


— a O.. an Rr. pons tee refusing to :nvestigate . 
> Claim ;, see Order, Jf cpoclusiye ; Rr ET. 
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Civil Procedure Code, (Act V of 1908), Order XXI, Rules 89, 90, 91— 
C rtification of payment under O. XXI, R. a—Dtifference between 
certification under O. XXI, R. 2 and deposit under O. XXI, R. 89— 
Deposit, if to be in cash ~ Previous payments, if to kawe made through 
Court. z 

Order XXI R. 89(1) (b) of the Code of Civil Procedure, 1603, requires 
that the payment must be of the amount specified In the sale-procia- 
mation less any amount, which may, since the date of such proclamation, 
have been received by the decree-holder. It is not however noceesary 
that the amount to be so deducted should have been paid before the date 
of the sale. If after such deduction no balance remalos due, no deposit 
need be made under rule 89 except in respect of the 5 per cent. pay- 
able to the auction-purchaser. The expression '* recelved by the decree- 
holder " in sub-clause (1) (b) does not imply “received through 
the Court. ” 

The payment of the amount specified in the sale proclamation under R. 89, 

‘is a differeót thing from the payment or adjustment of the decretal 
amount out of Court as contemplated by O. XXI, R. 2. 

The auction purchaser is entitled to be heard before an order is made under 
O. XXI, R. 92. 

Omisslon to withdraw an application under O. XXI, R. co isno bar to a 
sale baing set aside under O. XXI, R. POMA Jyotish Chandra Ghose 
v. Bireswar Haldar - - 








——— -—————, 0. a1 R. 81) (b)--Áupiut to be deducted, If to 
paid before the date of sale - No balance remains due after deduction ; see 
Auction sale f - m 

— 0.21 R. Bg(1) (b)—* Recelved by the decree- 


holder " does not imply “ received through the Court ” ; ses Auction sale 
0.21 R.89, deposit under and payment or 
adjustment of the decretal amount ont of Coart as contemplated by 
O. at R. a, difference between ; see Auction sale 
-——, 0. 93 R. 3—Compromise, if ial Dealing with 
interest of minor not a party to compromise ; see Compromise 
—, O 23 R. 3—“Iopry to the steed ek 
another "—lndian Contract Act, Sec. 23— Object of eompromise is to 
deal with the interest of a minor not a party to it ~Compromise, if 
lawiau! ; see Compromise vus m 
—, O. 50, scope of ; see. Execution ea 
ep a, O. 30 R. 3— Notice, if to be served on individual 
member of the firm—Executlon of award against individual member of 
firm personally ; sse. Execution eaa "T 
———— —— -— ———, 0. 39 R. a Cl, (3), breach of order of injunction 
under, if can be tried by Court to which the suit is transferred ; see 
Infunction. te - 
s=, O. 41 R. 27—Document not within the knowledge 
of the appellant notwithstanding the exercise of dne diligence on his 
.. part, If can be rocelved as additional evidence ; see Appeal ... - ege 
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Civil Procedure Code, O. 41 R. 27, when applicable ; sce Appeal vis 


——— —, (Act V of 1908), O. XXII, R. 3—Recerding of 
compromise— Comp remiss, when not lam/ul—Indiam Contract Act 
(IX ef 1873), Sec. 23. 

When one of the objects of a compromise is to deal with the interest of a 
minor, not party to a sult, it will involve and Imply an * injury to the 
property of anotha " within the meaning of section 23 of the Indian Cov- 
tract Act. Such a compromise is hit by sald section 23 and is altogether 
void and therefore pot ‘lawful’ within the meaning of Orde: XXIII, 
rule 3 of the Civil Procedure Code and cannot be recorded. Jyotish 
Chandra Dutta Gupta ». Prayag Krishna Dutta Gupte zm 

-—-—-— , (Act V of 1908), erder XL), rule 27— Additional 

evidence when may be laken—Discosery ef new evidence—Ground fer 
review—Evidence necessary to make out title by adverse possession. 

A document cannot be received as additional evidence under order XLI, 
rule a7 of the Code of Civil Procedure even when it was not within the 
knowledge of the appellant notwithstanding the exercise of due diligence 
on his part. Such a ground may legitimately be one for review. 

In order to render Order XLI, rule 27 applicable it is necessary that the 

» Appellate Court should regwire the plece of evidence in question in order 

to enable it to pronounce judgment. 

In order to establish title by adverse possession a clear, foll and definite 
evidence relating to the different points 4 of time hare to be adduced. 
$m. Amina Bibl v. Akshoy Kumar Són ae Xi 

Commont, fair—Werds have some basis in fact; see Contempt of 

Court 4s 

Conflict between ancient text writers and the orna Wia opinion 

` to prevail ; ses Hindu Law "T 

Consent decree, sult to set aside— No allegation or proof of fraud, or any 

ground which would invalidate an agreement; ses Suit, maintain- 
ability of 

Consideration, if restricted to cash money only ; see Burden of eost Ss 

Contempt of Cour t—Lib on Yudres of High Cow im their judicial 

capacity--Scandalising a Court or Tudge—Higk Court, if can deal 
summarily. 

Per Curiam.: There can be contempt of Court though no contempt Is 
committed in respect of a case pending. 

Per C, Y.: To be fatr comment, the words must have sotne basis in fact. 

A printer like the editor of a newspaper has a duty to see that a contempt 
of Court Is not committed by the paper he prints and publishes. 

On March sist, 1935 a speech was made in the Legislative Council of 
Bengal in which an attack was made upon the Chief Justico and Judges 
of the Calcutta High Court. On March 33rd, this speech was reported 
in the Amrita Bazar Patrika, a newspaper having a large circulation in 
Calcutta and other parts of Bengal. In the same bate of the newspaper 
a leader appeared headed “Calcutta High Court’, The first part of the 
leading article ran as follows :— 





— 
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Contempt of Coart—{ Contd ). E 

‘We sre glad to find thatin the Bengal Legislative Council yesterday 
there was discussion about administration of the Calcutta High Coart. B 
Every word of Mr. N. K. Basu was true. It is so unfortunate and 
regrettable that at the present day the Chief Justice and the Judges find 
a peculiar delight in hobnobbing with the Executive, with the result the 
Judiciary is robbed of Its independence which at one time attracted the 
admiration of the whole country. The old order of things bas vanished 
away. We wish the Chief Justice and the Judges appreciate the 
sentiments of the public. The generation that has gone by should be 
an ideal to them.” . 

` This leader was formally brought to the notice of the Judges upon an 
affidavit sworn by the Registrar of the High Court on its Original Side, 
and a Rule was issued on March 38th on the Editor and tbe Printer and 
Publisher to show cause why they should not be committed or other- 
wise ‘dealt with according to law for contempt of Court ia having 
unlawfully published in the sald issue of the said newrpeper the article 
mentioned a bove. 

With regard to the words “Every word of Mr. N. K Pasu was true", the 
Court decided to take no action upon them as it considered that the 
subsequent words reflecting on the Chief Justice and the Judges and 
their independence were far more serious. 

Held, that the words of the article, “It is so unfortunate and regrettable 
that at the present day the Chief Justice and the Judges fiad a peculiar 
delight In hobnobbing with the Executive, with the result the judiciary 
is robbed of its indepeddnnce which at one time attracted the admira- 
ton of the whole country” constituted a libel on the Chief Justice and 
Judges in their judicial and not in their administra'ive capacity, and 
amounted io contempt of Court. 

Held (Mukerji, F. dissenting), that the High Court had jurisdiction to 
properly deal with such contempt by summary procedure though it did 
not seek to obstruct the cause of justice or Interfere with any trial. 
Such contempt, if not dealt with specdily, was likely to produce the 
gravest results as regards respect for law in Bengal. 

The High Court has power to punish in a summary manner, by fine or 
imprisonment or both, a contempt of Court, which consists in the publi. - 
cation out of Court of a libel on one or more of the Judges. 

Per Kuberfi, F : Sach contempt of Court, even though the Court might 
have power io deal with it summarily, was nota species of contempt 
which ahold be so dealt with. This High Court should not proceed 
to exercise such jurisdiction in the present case, even if it has any. 

Unless the Court was sure that such summary procedure had ever been 
adopted In any case similar in nature to the one before it, or the Court 
felt that no other efficient remedy was really available, the Court could 
not justify its summary action in any given case. 

In order to ascertain whether a scandalimtion of ‘the Court is a contempt 
deserving of being dealt with summarily the Court isto examine the 
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Contempt of Court —(Coni4.). 

circumstance of tke case and see whether in reality there is a tendency 
in the offending publication to obstruct the ordinary course of justico 
or prejudice the trial. Ifthe reality of the thing is to be regarded, 
the only cases in which such procedure would be justified would be 
cases where the offending publication bas some relation to a cause 
ora proceoding eitner expected to come or is pending, or has ben 
disposed of 

Constructive contempt depends upon an inference of intention to obstruct 
the course cf justice or of a tendency to create such obstruction. The 
presence or absence of a cause or proceeding, either expected or pending 
or disposed of, forms a most important factor to be taken into account. 
Tte obstruction that is reise must b> a realand not merely an 
ideal one - 

Per Costello, F The article was not only a one. but a contempt of 
a very serious nature, * 

The question whether a particular publication bs libellous oc contemptuous 
and the construction of that putlicatlon is a question for the i Coart which 
deals with the matter. 

Per Lort-Williams, F. The publication of the words complained of 
amounted to a trimiral contempt of High Court. In re: Tushar 
Kanti Ghosh, The Edftor of the Amrita Bazar Patrika And 
In re Tarit Kanti Biswas, The Printer and Publisher is 

Contempt of Court, if can be, ro proceeding pending; see Contempt of 


Court — E 
Contract, repudiation of, on specific grounds— Party, if entitled to justify 
repudiation on other ground ; see Buyer, duty of s "E 


Contract Act, fcc 128— Llability extends to hability on A r : 


and not on something different s-e Contract m 
, Secs. 128, 133— Discharge of rues Vartin - in terms of 
aiginal contract— Consolidation mortgage creating chaige upon four 
immovable propertles for 11 lacs of rupees—Surety bond reciting mort- 
gage deed and guaranteelng repayment of the loan—Later document 
between mortgagee and principal debtor, In which surety was no party, 
releasing charge on one of the properties , see Contract T 


Conviction upon unconoborated evidence implicating the accused, if lad ; ses 
Coavictlon m 
upon wuncoricbarated evidence implicating n eM 
conviction, if bid 

It is not safe to convict an accused unless the evidence implicating him is 

corroborated in material particulars. 
Though such corroboration is not requued in law, but as a matter of 
prudence there ought to be no conviction without such corroboration, 
except in very special circumstances. Bal Mukundo Singh v. King» 


Emperor 
Co»parcener, if precluded from claiming futile Co parner Lansering 








130 


42 
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Co»parcener—( Conid.). 


his interest in the jolnt Hindu family property merely to protect him ` 


from his creditors ; are Hindu Law 
Copyright, infringement of— Copyright, if exists as to iral plan, syle 
and arrangement of a beok—Author, when guilty of such infringement. 
There is no copyright so far the general plan, style and arrangement of 
a book i» concerned. If an author saves himself the trouble and labour 
requisite for collecting informations by adopting another author's work 
with colourable variation, he beoomes gullty of infringement of the copy- 
right of the latter even though his work is based on materials which - are 
common property. ` 
It is open to an author to adopt in his book words and expressions which 
have been used by the other author before, so long as he did'not in fact 
intend his book to resembie the other or so long as such words or expres- 
* sions were not the latter autlor’s coinage. Moulvi Omar Afi Bariash- 
kar v. Jnan Ranjan Mitra - iie oa 
—, if exists as to general plan style and arrangement of a book ; 
sre Copyright 
Corporation invested with statutory powers, how to exercise ; ses [neges 
suit for "m 
Co-sharer, possession of — Possession of whole joint EN RA 
when adverse against his co-sharer ; see Strldhan property .. m 
— ———, poesession of whole of joint property by, when beluis adverse- 
to his co-sharer : see Stridhan property 
— — landlord, If can resist a claim for possession int the puros of | a 
non-transferable occupancy holding in execution of mortgage decree ; see 








Abendonment - 

— tenants, when deemed as represented in the holding ses Repre- 

sentation 7 sa eee 

Court, duty of, in making decrees for irstalments; see Decree for 
instalments 


— , if compet ent to make new bargain between parties wa to uphold 
the sale as to certain villages—Sale of t4 villages at gross under value; 
ste Sale 

— —, if can make a new case anda case inconsistent with the prem for 
the defendants at the appellate stage ; see Ejectment sen 

— , M has discretion, in a matter governed hy the Limitation Act, outside 
tbe limits of the Act to dispensa with its provisions in case of bardship or 
mistake ; sse Limitation 

— trying the subsequent silt, if ¢ can enquire Into the validity of the ordet 
for withdrawal; sse Mahomedan Law m 

Creditor of insolvent, remedy of—Creditor under valid trust created by the 
ipsolvent prior to insolve ncy—Receivec in insolvency dealt with property 
comprised in such valid trust deed ; see Insolvency 

Criminal Court, if cau adjudicate upon the nghts of oale Order of 
Civil Court delivering possession of whole of the disputed land to one of 


the oo-sharers ; see Civil Court, order of ote eet 
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Criminal Procedure Code, S». 144—M andatory ordei duecting a person 
to do some act, if can be made; sse Jurisdiction boo qa asi 579 
— —, Sec 144, order under if can be restrictive ; see 
Jurisdiction Ss eas 

—— — a ———, Sec 144, order under, without jurisdiction, 

effect of ; sse Jurisdiction . vie ed 579 
——— —, (Act V of 1898), Sections 144, 487— India 
Penal Code, (Act XLV of 1860), Section 188 —Magistrale, if can mabe 
mandatory erder under Section 1414~Such erder without jurisdiction— 
Magistrate, if can proceed under Section 188—Sxb-Divisional Oficer, 
if can take cognisance of a case under Section 188 for disobedience of 
kis own order. 

A Magistrate is entitled ander Section 144 of the Code of Criminal Proce- 
dure, to make a restrictive order, preventing a person from doing an act 
bat the section does not enable him to mike a mandatory order directing 
him to do some act. 

When an order under Sectio: 144 of the Criminal Procedure Code Is 
without jurisdiction, the-subsequsat order under Section 188 of the 
Indian Penal Code for not obsying an ex parte order of injunction, 
under section 144 of the said Criminal Procedure Code is also without 
jurisdiction, 

A Sub-Divisional Officer has no po ver to take cognisanoe of & case under 
Section 188 of the Indian Penal Code because the offence complained of, 
was disobedience of his owa order. He must make a complaint under 
Section 195. Section 487 of the Criminal! Procedure Code prohibits 
the trial of the case under Section 188 in these circumstances by the 
Magistrate. Satis Chandra Mukhuty ». Lokendra Lal Pal 





579 


— — 





—— —————— —— — (Act V of 1898), Sees. 1,5, 197 (z—Indís 
Penal Code (XLV of 1860), Sse. 188—Specific Relief Act, (I of 1877), Sec. 
9-—Meaning of ‘dispossession’—‘Otherwise than in due course of 
law’. ' 

No mandatory order fo: removal of a feoce can be passed under section 
147 (3) of the Criminal Procedure Cole, 1898. 

The expression “otherwise than in due course of law’’ in Section 9 of the 
Specific Rellef Act, is not synonymous with the word ‘illegally’, It 
mxans “in the regular, normal process and effect of the law operating 
On a matter which has been laid before a Court, Civil or Criminal, for 
adjudication”, and ordinarily excludes self-help. oe 

Ifa person in whose favour an order uader Section 147 (3) has been made 
removes a fencing put up during the pendency of the proceeding under 
the said section, hls acts will be “acts done in doe course of law.” 

The exercise of the right of way over a piece of land is not tantamount to 
dispossession of its possessor from the same within the meaning of Sec- 
tton 9 of the Specific Relief Act. Unless the person concerned is turned 
out so ss to render it impossible for- him to make a beneficial and 
Foasonable use of the Iynd thereis ng disposssssion within tbe meaning ` 
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PAGE. 
Criminal Procedure Code —(Contd,). t 
of that section Jogendra Chandra Das v. Birendra Lal Das 
Choudhury svi 307 
— —— —— ; Sec. 147 (a)—Mandatory order for removal ot : 
a fence, If can be passed ; see Possession Ja PA 307 
—— — —,Sec 422—Provision as to notice edpis. ; 
ase Criminal appeal See ES 259 
(V of 1898), sections 421, 422, 423, 439— Po- 
visions of section 412 and 423 as 1o. nolice and sending for the rezord, 
peremptory—Appea: by the accused to tha Ilieh Court— Reduction. of 
sentence without notice to the Cromn. 
On an appeal preferred by the accused to the Iligh Court against a con- 
viction and sentence by tne trial Magistrate, ıf the High Court does not 
dismiss the appeal summarily under section 421, Criminal Procedure 
Code, it has no jurisdiction, at that stage and without notice to the 
Crown, to reduce the sentence In the exercise of its revislonal powers 
under sectlon 439. 
The provisions as to notices In section 422 and the provisions as to sending 
for the record in section 423 are peremptory, amd failing summary dis- 
missal, the provisions of sections 422 and 423 apply. Where, therefore, 
the appeal is not dismissed summarlly under section 421, the Court is 
bound, In order to the disposal of the appeal to comply with the pro- 
visions of seotioa 472 as to the notices to the appellant and the Crown, 
and with the provis ons of section 423 as to sending for the record, 1f 
such record is not already in Court. The King Emperor v. Dahu 
Raut i T e. 200 
——— ny SOCK, 422, 423, when applicable: see Criminal 
appeal sie be 359 
; Sec. 423—Piovision as to sending for the 
record peremptory ; see d Cil appeal 259 
—— ne —— —, Act V of 1908) Seion 488-—Claim de: 
maintenanca— Child', meaning e/—Boy of the age of seventeen years, 
tf entitled to maintenance. 
A ‘child’ means a persoa who is incompetent to enter into any contract or 
to enforce any claim under the law i. e. one under the age of 18 years. 
Soa boy of the age of 17 years is entitled to maintenance within the 
meaning of Section 483 of the Code of Criminal Procedure, 1898. 
Hemanta Kumar Banerjee v. Monorama Devi es 200141 
» Sec. 488—'Child'— Boy of the age of 17 years, 
if entitled to maintenance ; see Maintenance 141 
Crops, right to remove, if exists, when the real owner got achat pasate of 
the land through the Civil Court ; see.Clvil Court, order of ... A" 586 
Damages— Right to suppori— Infringement, when appen: Cawss and 
effect. 
lf a plaintiff proves that owing to an attempted withdrawal of support 
there is danger or apprehension of injury he may under certain circum- , 
stances be entitled to an Injunction But, if damages Is claimed, the right, , 





— 0 — — 
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Damagss—(Cextj.). ' 
of support must be shown to have been Infringed and this inínngemest 
takes place as soon as and not until damage is sustained in consequence 
of the withdrawal of the support. A relation as between cause and effect 
will have to be established before a decree for damages may be made. 
Prasanna Deb Raikat s The Darjeeling Himalayan Railway 
Company Ltd. «se. 503 

= o, ull fer — Mainiainability of—Indian Eleciricily Act (IX of 1910), 
Sextions 20 Clauss (3), 24— Cutting; off electric supply— Arrears due enc 
other premis s of ouner—lover of cutting off electric supply, hom to be 
exercised— Agreement between consumer and licensee —Cleuse (6) of 
tha agreement incensistent with tke Electricity Act, 1910—Entry into 
property by misrepresentation — Public body invested with power, how 
to eserciss -Tilbunal, if can selax conditions imposed oy the 
Legislature, 

A public body invested with statutory powers such as those conferred upon 

a corporation, must take care not to “exceed oc abuse its powers. It 
must keep within the limits of the authority committed to it. It must 

i act in good falth aod it must act reasonably. 

It 18 not within the province of any tribunal to relax conditions which the 
Legisl ture thought fit to impose. ' 

S:ction 24 of the Indian Electricity Act, 1910, does not empower the 
licensee to cut off the supply of the premises for which the charge has 
been paid, for the consumsr's neglect to pay the charges due for the 
sipply to his other premiszs. 

Assuming that the licensee had authority to cut off the supply under 

' section 24 of the Indian Electricity Act, 1910, he should exercise it in 
good faith end reasonably. 

The provision about cutting off the supply io section 24 of the Indian 
Electricity Act, 1910 is fn the nature of a penal provision. * 

The power to discontinue supply to premises is a power given in addition td 
the rights to realise the arrears by suit. The licensee is to cut off the 
supply as a last resort. 

Clanse (3) was Introduced into section zo of the Indian Electricity Act, 
1910, by the Am»nding Act of 1922, to meet difficulties of the Hceusee Jn 

- obtaining accees to houses for their lawful business. The object of the 
amendment was to enable the licenses to cut off the supply in the last 
resort after all the formalities laid down in the Act had been complied 
with. f 

The entry into private property cannot be secured by misrepresentation. 

As the sult is n & Ty for damages for breach of an obligation imposed by 
statute, it is maintainable. 3 

In this case though there was an agreement between the parties, the right 
to enforce the tems thereof was also made subject to the provisions 

, of law. 
| h this case the p'alntiff executed an Master lor premises No. 25, bsing 

E his residentia] hous» on the 17th June, 1922 in the form sanctioned by 
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Damages—(Contd ). 3 
the Local Government. The agreement did not empower the licensee 
to discontinue supply to premises No 25 foc non-payment of the charges 
of other premises, namely, premises Nos 27À, 27B, a7C and a7D of the 


plaintiff. Clause 6 of ths subsequent agreament executed by the plaintiff - 


in respect of such other premises, however contained a clauses empowering 
the licensee to discontinue the supply to the plaintiff's premises where 
there is no default : 

Held. that clause 6 so far as it gave power to the licensee to discontinue 
tbe supply to any other premises owned or occupied by the consumer, 
being inconsistent with the Indian Electricity Act, 1910, the lloensec 
could not cat off supply from premises No. 25 in respect of which all 
charges were paid. John Earnest Edward ». Rai Jogendra 
Chandra Ghose Bahadur 


——---, claim of, when allowed—Infringement of right of -supporti—Damage 
sustained in consequence of witbdrawal of support ; see Damages i 

Damagos, decree for, when made—Cause and effect — Infringement of right of 
support ; see Damages 

Daughter’s son, share cf, on the death of a Burmese Budhist leaving Miss 
adopted sons ; ses Burmese Budhist Law ste 

Debt, if can bs:recoveród by transferee—Transfer of security ineffectual for 


non-registration ; ste Suit, malntilnability of - T 
Debtor, if to get instalment decree—Claim not contested — Prayer for instal- 
ment ; sse Decree fox instalments t 


Decree, consent, sait to sat aside—No allegation or proof of "nud; or any 


ground which would invalidate an agreement; see Suit, maintain- 


ability ot 

=, execution of—Decree passed by Civil Court on eae pda a 
member of the Co-operative Credit Society on adm'ssion —Decree not 
valid under law —A mount sought to be realised according to the terms of 
Solenama ; see Executloa 

———— ag insi miner, not properly represented, if a xullity Miner nsi 
properly represented during final decres—Sale keld thereunder, if 
void -—Non representation of minor in execution proceedings, if itself a 
sufficient ground fer woiding an execution sale. 


A decree against a minor not properly represented in the sult isa nullity 
and a sals held in execution of such decree is void. 


But the mere fact that the minor heirs of a deceased Judgment-debtor under 
a mortgage decree has not been properly represented at the time of the 
final decree cannot render the sale held thereunder a nullity, where the 
validity of the preliminary decres has not been challenged in any way. 


Non-representation of an infant by a guardian in execution proceedings is 
not necessarily of itself a sufficlent ground for volding an execution sale. 
Srimati Pramiia Bala Debeo s. Purna Chandra Chakravarty .. 





———— against minor not properly represented is a nullity—Sale held in : 


execution of such decree Is yold ; see Auction sale ore re 
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Decree for instal menis — Small Causes Court, when to grant, and what 
circumstances to be looked into—Dudy of such Couri—Civll Procedure 
Cede (Act V of 1908), Order 20, rule 11. x 


In granting instalments a Small Causes Court is required under the provi- 
sions of Order æ rule 11 to state its reasons therefor. 


So the mere fact that a claim is not contested and an instalment is prayed, 
will not entit le a debtor to get an instalment decree. 


In making decrees for instalments the Court should not only look into the 
circumstances and means of the debtór but all other circumstacces must 
be taken into consideration and shculd alo guard the Interest of 
tbe creditor. 

Too much pity on a debtor se nct the cocsideration that su prevail over 
all other claims. Monorama Debi v. Wajaddi Akan ... 


Deed, «xecntant of, compulsorily registrable, if can resile for want of regis 
tration * ses Deod of transfer oe sis 
of transfer, when cffcctrre m case of third parties; see Deed of 
transfer oes 
——— of transfer, when to bt. effective— Registration — Pre-emption TE 
Hahomedan Law—Element of promptness abseut —Swif, if to fail. 

The executant of a deed con.pulsorily registrable has no loens pœnitentia 
to restle by reason of the fact that the title under it is incomplete for 
want of registration and if the' instrument is otherwise oomplete, the 
execulant is to be regarded as having done everything that was in his 
power to complete the transfer and to make it effective 

But in case of third parties the point of time at which the deed of transfer 
is to be effective is when the deed of transfer can be sald to be a regis- 
tered deed 

Held, that the element oí promptness having been found against the 
plaintiff, bis suit to enforce the rigbt of pre-emption under Mabomedan 
Law shculd fail. Naresh Chandra Dutt s. Girish Chandra Das ... 

Defence, alternative, if can be urged—Fallure to support other defence— 
Attempt to support other defence by false evidence ; ses Presumption 
— in previous suit rejected on the ground of bsing false or rested on 
fabricated document, effect of—Holding land under Patta dated Bysuk, 
1238—Patta false ; see Presumption e. 
Defendant, if precluded from ralsing an alternative defence, lish he. cannot 
support his otber defence or attempts to support it by false defence ; sse 
Presumption ' T ses 
» M to put the plaintiff on his gumid— Order for amendment of 
laint by appellate Court on payment of cost —Payment of part of coet 
by direction of primary Court—Costs ascertained in decree , see Time, 











extension of m EM 
in secchd appeal, if can repudiate his written statement ; aes 
Mahomedan Law 1 m m 


Denial of relationship of landlord and tenant by not all the admitted, though 
not recorded, tenants, 1f amounts to forfeiture ; see Mabomedan law ... 
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Deposit made on the day following the date of application for pre-emption 
under section 26F cliuse (2) cf the Bengal Tenancy Act—Both the 
application and deposit made within 2 months of the service of notice 
under section 26C of the Bengal Tenancy Act: sea Pre-emption appli- 
cation for see 

Divorce, suit for, by Mahomedan wile Oruel and desertión ; sre Maho- 
medan Law s ié 

Documont, lons of—Search made—Answers given by persons who were 
likely to bave it in their custody, if can be received ; see Ser 
evidence admissibility ot ` 

———— — —, method of proof, objection relating to, when to ji: ‘taken : se 
Secondary evidence, admissibility of 





, misoonstructioa of, If question of law ; sse Ejectment S 
—— , unnecessary, inclusion of in Privy Council Record; see Non- 
talukdari property 





——- per se inadmissible in evidence — Objectlon as to inadmisetbulity, 
when can be taken ; see Secondary evidence, admissibility of | 
not inadmissible per se—Secondary evidence sought to be 
tendered —Objection, when to be taken; s-s Secondary evidence, 
admissibility of i 
Documentary evidence, findings oa—Second appeal ; ses Ejectment sas 
Ejectment —Purchaxr s/ non-transferable occupancy holding—Co-sharer 
landlord, purchaser — Suit for rent by ether co-sharer landlord Suiz 
framed under Section 148 of the Bengal Tenancy Act (VII of 1885) — 
Co-sharer landlord purchaser mot made a pariy—Dscres, if rent 
decree—Othsr co-tkarer landlord anction-purchaser—lacumbrance— 
Bengal Tenancy Act, Section 161—Limitation -Tenant asserting higher 
status to the knowledge of landlord. 


A tenant having a lower status cannot by asserting to bw landlord's 
knowledge for more than 12.years that be bas a higher status, acquire 
the higher status R 

In execution of decres obtained by A, a co-sharer landlord, in a suit framed 
under Section 143 of the Bengal Tenancy Act, against the recorded 
occupancy ryot, who before the Institution of suit sold his non-transierable 
occupancy holding to the appellant another co-sharer landlord, and in 
which suit the latter was not made a pariy as A refused to recognise him 
as a tenant, the plaintiff A purchased the holding. In a suit for recovery 
of khas possession against the appellant : 

Held, that the holding passed to the plaintiff bimselfat the auction sale. 

That the decree passed was a rent decree. 

That the appellant could not resist tbe auction-purchaser’s (A's) claim for 
possession. ' 

That the suit was not barred by limitation as it was brought within 12 
years from the dete of purchase. 

That the interest ^ot the appellant was not an incumb'ance within the 
meaning of Section 161 of the Bengal Tenancy Act. Bepin Chandra 
Mukhopadhys vw. Tara Prasanna Chakraborty - ss 
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Efectment —Unsder-raiyai—Bemral Tenancy Act (Vill of 1885, as amen- 
ded), Sections g8C Clause (a), 66{3). 


Tbe defendants held the under-raiyati on the basis of a registered Kabuliat | 


of 1306 B. S. cocresponding to 1899. The tenants got the opportunity 
of paying their rent either in money or in kind. Ina suit for ejectment 
and for recovery of the price of Bhag produce 1 

Held, that Hf section 49C clause (a) of the Bengal Tenancy Act be not 
applicable, the defendants could claim the benefit of section 66 
clause (2). 

If it be contended that section 66 of the Bengal Tenancy Act contemplates 

cases for ejectment only, the present suit being a suit for recovery of 
Sea ch ane a en Rm ELE E by section 65, then 
the proviso of section 48C clause (a) would be inapplicable. 

Quare : Where the tenant has got the option to pay the rent either.in 
money or in kind, whether he can claim the benefit of section 48C 
clause (a) of the Bengal Tenancy Act. Kashinath Mukherji +. Papan 
Chandra Manna » 

Under. raiyat holding under permanent lease granted bs Occupancy 
ralyat describing therein „as raiyat holding at fixed rate—Suits for rent 
in which decrees were obtained ; ses Estoppel 2 








» sult for, findings in, if operates as res judicata, in a subsequent 
sult for possession on the point of plaintiffs title or on the point of 
relationship of landlord and tenant at a time not covered by two previous 
sults ; see. Res judicata «e s 

Entry into private property, if can be secured by misiepresentatlon ; see 
Damages, suit for soe ee 


Equitable morigage by depasit of title desds—Memorandum not consti- 
tuting the bargain, if requires registration—Admissibility of oral 
esidence— Hindu Law—Mitshskara Scheol—Efect of partition en the 
undivided share, mortgaged. 


Where a memorandum evidencing an equitable mortgage by depcsit of title 
deeds is simply a record of a completed transaction and does not consti- 
tute the bargain thereof, it does not require registration. In such a case, 
oral evidence as to the deposit of title deeds is admissible in eviderce. 


The mortgages cannot claim any title higher than that of the mortgagor fa 
the property covered by the title deeds deposited with the mortgages. 

Where by virtue of a partition between the members of a foint family 
governed by the Mitaksbara School of Hindu Law, the mortgage 
property was jointly allotted to the mortgagor and another coparcener of 
the family who was not a mortgagor without defining and determining 
their respective shares, the mortgage decree was not binding on the 
interest of such other coparcener, Rakhal Das eres s. 





Indubala Bass ' ve 
— mortgage by deposit of title deeds —Memorandum not constituting 
the bargain, if requires registration ; see Equitable mortgage — — E 


— suit for—Plaintiff to prove his title ; see Onus - Tee 
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Estoppel—Morctgagor, if can dispute the title of mortgagee or extent of share 
of property mortgaged ; see Mortgage a ” 

—— ~ Other party not misled by any act or PERS dns ; ae Sait, 
maintainability of vs See 

—— - Property, if secular ; see Leave to appeal to Privy Council - 

——9 Under-ryot, if to be treated as trespasser—Occupancy ryot granting 
heritable right te kis under-ryot—Ryot describing himself in the Patta 
as ryot helding at fixed rate. 

Where a lease purporting to be of a permanent character on its face, is 
granted by an occupancy ryot describing himselt in the deed as a ryot 
holding at fixed rate, to an under-ryot, he or his representative cannot 
treat the heirs of the leases trespassers on the footing that an under-ryotl 
interest is not heritable. 

The lessor or his representative is estopped {rom pleading that he Is a mere 
occupancy ryot or that the Patta conferring heritable right ts Invalid by 
reason of the provisions of section 85 of the Beagal Tenancy Act. 


The predecessor of the plaintiffs describing himself as ryot holding at fixed 
rate by a registered Patta, dated the g4th Assar, 1303 granted to the 
predecessor of the defeadants a heritable right in the jote. The grantor 
sold 4 annas share of his jote to the plaintiffs who oo a partition got 
all the lands included in the [nase in thelr allctment. Thereafter the 
superior landlord obtained a rent decree against the plaintiffs in respect 
of their jote and at the sale in execution thereof one P purchased the 
holding. P sold the jote to the plaintiffs in the Benami of T. Tbe 
plaintiffs brought successive sults foc rent against the under-ryots and 
recovered decrees, In all these sults the plaintiffs accepted the Patta and 
based their claims to get rent on the basis thereof : 

Held, tbat the plaintiffs were precluded from going back upon the terms of 
the Patta and were bound by all its covenants. 

That the defendants were not liable to be ofected as trespassers. Raljaddi 
Sheikh +. Sarjan Biswas ET - 

, question of, if can be raised for the first time in second appeal, ses 

Sult, maintainability of M m 

^ mm statement to ground, must be clear and unambiguous, sse 

, when comes into operation : see Estoppel vss T 

—— —— against a statute ; ses Benami oak ome 

—— ——— and waiver, distinguished ; ses Estoppel se oes 

= — — helps in enforcing cause of acting ; see Estoppel wee m 

is a rule of evidence ; see Estoppel "m m 

is not a cause of action ; see Estoppel «te m 
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Executant of deed, compuborily registrable, if can resilo for want ot regis- 


tration ; ses Deed of transfer oes T 

Executlon-- Award against firm—Reference under Indian Arbitration tel 
(I£ of 1899)~Application to execute against a member of the Arm 
personally—Notice, if necessary—Civil Procedure Code (Act V of 1908), 
Ord¥r 30, Rule 3—Award, when to be filed. 


Vot, LXI.] INDEX OF CASES. 


Execution —(Contd.), 

An award against 2 firm can be executed against an individual member of 
the firm personally notwithstanding that he did not recelve notice of 
the arbitration or of the filing of the award. It is not Incumbent to serve 
notice on every, member of the firm. 

It is not needed that the notice of filing of award made oa reference to 
arbitration under the Indian Arbitration Act EX of 1899, should be served 
on the parties to the reference and on every member of a firm whom 
It sought to make liable. 

Provisions of Order 30 of the Code of Civil Procedure refer to a time 
anterior to the decree and are not applicable to an award which has been 
filed and which has therefore become enforceable as a decree. Hence it 
ig not necessary under Order 30 Rule 3 of. the Code to serve a notice on 
the Individual member of the firm to make him Hable under the award. 

The provisions of Order a1 Rule 50 of the Code of Civil Procedure are 
applicable to applications for execution of award made on reference to 
arbitration under the Indian Arbitration Act IX of 1859, which has become 
enforceable as a decres. 

The award made on reference to arbitration uader the Indian Arbitration 
Act IX of 1899, only becomes enforceable as a decree when It has been 
filed and it is only then that execution can arise. 

An application to file an award can be made more than three years after 
the making of the award. Udoy Chand Pannalal v». Bhagirathial 
Ghasiprosad - kA 

————— Remi decree in favour of Mitakskara famtly—Family sub- 
sequently conseried into limited company Assignment of decres in 
faseur of such company—Minor sens not parties in suck company— 
Bengal Tenancy Act (VII of 1885), Sec. 148(0)—Objection as to 
invalidity of deed, if can be raised by judgmeni-debtor.* 

A decree was obtalned against the respondents by the Karta ofa family 
governed by Mitakshara School of Hindu Law as well as by the other 
members of the family on the 17th July, 1933. On the ist January an 
agreement had been arrived at among all the members including the 
widows by which it was agreed that for the purpose of proper manage- 
ment of the family estate the joint family properties should be converted 
into a sort of a trading concern, In pursuance of this agreement an 
Indenture cf conveyance was executed on the 16th September, 1999, 
between the Karta of the family and other members, some of whom were 
the sons and grandsons of one member, who were mioors and were not 
represented. By this indenture it was stated that for the purpose of better 
management of the joint family properties and for management to the 
maximum advantage of all the parties concerned it was desirable that 
there should be the formation of a private limited company to whom all 
the properties including decrees In favour of the family, should be 
amigned. That wes done. When the appellant proceeded to execute 
the decree, an objection was raised that it was not executable under 
nection'148(0) of the Benga 1 Tenancy Act ae all the Interests of tho land- 
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Execution —(Cond.). 


lord were not vested in tbe appellant the Interests of the infant grind: : 


sons not being represented in the deed i 


Held, that such objection could not be raised by the judgment-debtors. 
The judgment-debtors contended that the deed was one which changed the 


This question was not allowed to be agitated In the rent execution case: . 


whole constitution of the Mitakshara joint family and therefore should be 
treated as an absolutely void deed : 


Per D. N. Mitter, F : For small sums of money at the instance of parties 


who were not parties to the deed : 


Semble: The transaction was not altogether void. 
Per Henderson, F.: Whether the transfer was binding on the minors was 


a question between them and the company. It had nothing whatever 
to do with the judgment debtors and they could not make ita ground of 
objection to the execution proceedings. Bajpal Estate (1928) Ltd. v. 
Karali Charan Sarma B 

Void  decree—Sslenama in execution pradine Solaina 
recorded by Court— Pat performance of Solenama by judgment-debtor. 


The judgment-debtor, a member of the Co-operative Credit Society, 


admitted existence of the debt evidenced by the bond on the footing of 
which a decree was passed against him. There was no dispute as to the 
zame, no contest in the sult and an ex parte decree was suffered to be 
passed. Two payments were made towards satisiaction of the decree 
and it was finally and conclusively settled as between the parties con- 
cerned by an agreement that the entire debt was to be satisfied by pay- 


ments by instalments, and that agreement was partly performed. - 


According to .the term of the agreement, any fallure of payment by 
instalment was to be followed by execntion of the decree for realisation 
of the amount due:° 


Held, that the agreement for satisfaction of the debt, which was partly 


performed, was a valid agreement between the parties. 


That even if nothing was recoverable under the decree passed by the Court 





in the sult on a bond by Co-operative Credit Society on the footing that.. — 


it was not a valid decree under the law, the decree, having been passed 
by a Court which was not competent to pass the same—the amount 
sought to be realised in execution was realisable on tbe terms of the 
Solenama, which had the force of a valid and complete contract between 
the parties, and enforceable in executioa assach. The Midnapore 
Peoples's Urban Co-operatiyo Credit Soclety, Limited v. 
Bhupendra Nath Basu ooo 
, Hight of, when arises—Award made On reference i arbitration 
under the Indian Arbitration Act of 1899; sse Execution” ... E 


Ex parte decree, setting aside of—Al parties not. named in the appii- 


cation—Application, if dafective—Conditional order setting aside the 
ex parte decree—One plaintiff dying before iii order— No substitn- 
Hon — Order, tf bad. 


t a 


In an application for setting aside an ex partes decree inder + order 9 


Paar. 
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Execution —( Cond. ) 
rule 13 of the Code of Civil Procedure, there is no provision in the Code 
for naming those persons in whoee favour the ex parte decree has been 
pesed, as parties in the application. All that is necessary is that an 
indication should be:given in the application of the particulars of the suit 
in which the ex Parte decree has bsen passed. 

So where an application for setting aside an ex parie decree omitted to 
mention the name of all the persons in whose favour the ex paris decree 
was passed as opposite parties and notice of the application was served 
upon them after the period of limitation prescribed for fling applications 
under order 9 rule 13 of the Code of Civil Procedure was over : 

Held, that the application was not defective inasmuch as it was not 
incumbent oo the party filing thà application for setting aside an 
ex parte decree to name all the parties In his application. 

In vacating an ex parte decree the Court made a conditional order directing 
the opposite party to put in a certain sam as compensation within ten 
days. The sum was deposited upon which the Court passed the final 
order settiog aside the ex parte decree In spite of the fact that one of 
the plaintiffs ia whose favour the ex parie decree was passed died since 
the passing of the conditional order and no substitution was made. 

Held, that the final order setting aside the ex parte decree was not bad. 
Dulal Chandra Chowdhury o Atul Krishha Roy  ... 

Execution e/ rent decree — LL ecrea-ho!der proceeding against property of the 
judgment-debtor ether than the rent land—Court directing decree- 
holder to proceed against rent land~ Suck order, if bad. 

Where the decree- holder In execution of a decree for rent proceeded against 
the property of the judgment-debtor other than the tenure in arrears 
but the Subordinate Judgo directed the decree-holder to proceed ‘against 
the rent land" and for failure to comply with that order the application 
for execution was dismissed for default : 

Held, tbat the order of the Subordinate Judge was Hable to be set aside. 
Rani Kanak Prova Debi +. Abdulla Akurji sae 

Evidence, best, withholding of, effect of ; ses Partition s - 

Evidence Act, Sec. 91—Surety, if can give secondary evidence of the agree- 
ment ocntained in the unregistered document releasing a portior of charge 
created by registered mortgage deed—Entrles in mortgagee's journal ; 
see Contract 

» Sec’ 111, If applles to will ; see Will i te 

— m, Sec. 116—Tenant holding over after expiry of lease, ifa can 
deny the title of tha lessor ; see Landlord and tenant eos 

Fact, concurrent finding of — Misconstruction of relevant documents ; see Privy 
Council 





one see 


——, question of—Indian Contract Act, Sec. 264—Persons dealiog with a firm, 


if had notice of the dissolution of the firm ; see Partnership... 
Fair comment— Words have some basis in fact ; see Contempt of Court ~ ,,, 
Female Inheriting sri V MC nature 9n taken ; see Stridhan 
property - lo ^ ane ^re 
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Filing of award, notice of, If to be served on the parties to the reference and j 

on every member of firm sought to be made linble—Award made on 

reference to arbitration under the Indian Arbitration Act (IX of 1899); 

see Exocution . sse 515 
Final order setting aside the ex parte decree, if bad—Conditional dx setting 

aside the ex parte decree — One of the plaintifis dying before final order 


and after conditional order— No substitution ; see Ex parte decree T 319 
Finding of fact, coocurrent—Misconstruction of relevant documents; see 
Privy Council ia 154 


Foreign judgment-—Judgment given on default under summary proce- 
dure— Judgment not gleen on the merits of the case— No defence— 
No consideration af plaintif's evidencs— Civil Froceduie Code (Act V 
of 1908), Sec. 13 Sub-Ssc. (b). 

A judgment is not given on the merits of the case within the meaning of 
Section 13 Sub-section (b) of the Code of Civi) Piocedure where no 
defence has even been on the file and thors is no consideration of the 
plaintiff's evidence by the Court and the judgment belng given by defanit 
under summary procedure. 

Section 13 Sab-section (b) of the Code of Civil Procedwe is of a special 
nature deliberately inserted as @ proviso to the ordinary.rule of 
ves judicata in the Code for the purpose of protecting persons in India 
from unfair and unmeriorious judgments of Courts ontaide the British 
Empire where procedure and principles were followed in no way . 
compatible with the ideas of British justice. 

The plaintiffa obtained judgment agalnst the defendants in the King’s 
Bench Division In London. Their claim was for a liquidated amount. 
The plaintiffs having failed to serve the defendants in London through & 
representative, served theft in Calcutta, The defendants did not put 
in appearance to the action ; consequently the plaintiffs, employing the 
expeditious procedure, obtained judgment against the defendants by 
default. No evidence was called. The plaintiffs wishing to enforce thelr 
decree brought the present suit on the English jodgment in the Original 
Side ef the Calcutta High Court : 

Held, that the English judgment, which was a foreign judgment within the 
meaning of Section 2 of the Code of Civil Procedure, was not coaclustre, 
as it was not given on the merits of the case within the meaning of 
Section 13 Sub-section (b) of the sald Code. Derby Mc Intyre & Co. 


Ltd. v. Mitter & Co. T 29 
Forfelture—Denial of relationship of landlord and tenant bi not all ihe 

admitted, though not recorded, tenants ; ses Mahomedan Law woe 328 
Gift— Delivery of possession —Donor living with father and donee and main- 

taining them ; sse Mahomedan Law sis m 328 


—— of undivided share of property, capable of partition and of beling used 

to better advantage In an undivided condition, if valid ; see Mahomedan 

Law ; eee m 209 
Grant—Land granted to Municipality for comeirusing road— Exiemi of 

graui —Bengal. Municipal Act (LII B. C. of 1884, as amended by Act IV 
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Grant—(Contd.). 
of 1894), Sec, 30— Road wested absolutely in Municipality—Owner, if 
has right of rewerston—Grant net exhausted—- Road, obstruction of— 
Permission of CourtCivil Procedure Code (Act V of 1908), Order 1 
Rule 8. 

Under section 30 of the Bengal Municipal Act 1884. as amended by Act, 
IV o£ 1894, those roads are absolutely vested in the Municipality, the 
surface of which only vested In it but the sub-soll remained private pro- 
perty before the amendment. 

The owner cannot clalm any right of reversion where the roads are vested 
absolutely in the Municipality. 

Ju the present case as the use for which the grant was made has not become 
impoezible for execution or the object of the use has not failed, the 
grant cannot be said to have spent its force and the owner cannot resume 
possession of the disputed land. 

As the plalotiff in the present case, being one of the members of the 
public, ts equally affected by the obstruction of the road with the other 
members of the public and bas suffered no special damage, his claim 
being not in respect of a wrong to him individually, the proper course 
for him Is to bring a representative suit in conformity with the provisions 
of order 1 rule 8 of the Code of Civil Procedure, 1908. 

Obiter: Where there is nothing to show that the dedication of land for 
the construction of public road by the owner was of his entire proprietary 
right in the land and no document was produced to show the extent of 
the grant, the grant or dedioation was of the user of the lands for the 
purposes of road and to remain in force only so long as the property 
continued to be used as public road. H. H. Maharaja Bir Bikram 
Kishore Manikya Bahadur +». Chairman, Municipality 
Comilla - 

of letters of administration in favour of Karta of the fatally yaen 
by Mitaksbara School of Hindu Law, if to be set aside by a proceeding 
under section 263 o: the [ndian Suocession Act ; see Mortgage sca 
Hearsay evidence as to loss of document, if can be recelved—Search made 
for document—Answers given by persons who were likely to have it 
in their custody, if can be received ; see Secondary evidence, admissi- 





bility of 2 
High Court, if can summarily deal—Scandalisisg High Court or oer ; see 
Contempt of Court EN 


—— ———, if can summarily deal with contempt of Court, consisting. In the 
publication out of Court of a hbel on one or more of the Alü jase 
Contempt of Court "T 

Hindu Law—Wistshara School~Samanodaka relationship n not eatending 
beyond the 14th dagres. 

According to the Mitakshara Schoo! of the Hindu Law, samanodakas 
include only those agnates whose relationship to the deceased extends 
from the 8th to the 14th degree from the common ancestor, and in the 
absence of any such agnate the estate devolve: upon his bandhus. 


189 
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Hindu Law—(Conii.). .. 

Under the Hindu system of law, clear proof of usage will outweigh the 
written text df the law. 

In determining a point of Hindu Law, in the event of a conflict between 
the ancient text writers and the commentators, the opinion of the latter 
prevalls in the provinces where their authority is recognized. 
Atmaram Abhimani! s. Bajirao Janrao sis ees 

—— Parti tion 

In g sult by the plaintiff seeking partition of the property belonging te a 
Hindu co-parcenery consisting of himself and his father and brothers : 

Held, on the evidence, that the effect of & deed executed by the plaintiff 
transferring his ioterest in the jolnt family property was not to deprive 


him of his property, but was intended merely to protect the plaintiff : 


from his creditors. The plaintiff was, therefore, still a co-parcener in 
the joint property and was not precluded from claiming partition. 
Ram Krishna Ayyar v. Parameswara Ayyar aes ote 
Hindu Law and usage ; ses Hindu Law 
Holding, if passed to the landlord purchaser in rent sale— “Suit against 
recorded tenant— Tenant holding non-transferable occupancy holding— 
Sale by tenant of holding before rent mit to co-sharer landlord— 





Co-sharer landlord not sued for rent ; ste Ejectment aa E 
, When deemed to be represented on behalf of all co-sharer tenants; 
see Representation s 


Husband of a Burmese wife is the isis owner of the property which had 
been the common property of himself and bis wife during wife's lfe- 
time, till his remarriage ; see Burmese Budhist Law HT Ex 





of a Burmese wife, when can adopt &iffsrsa son or sons with a view 
to share in the inheritance not ‘only of his own share of the common 
properties of himself and his wife, but also tho share of his deceased wifo 
therein ; ses Burmese Budhist Law s ays 


Indian Contract, Sec. 93—Buyer, when to apply for delivery ; see Buyer, 
duty of en 

Indian Contract Act, Sec. 93—Buyer's obligation to apply fot dalivery ; 
see Buyer, duty of T ive 


» (IX of 1872), Sac. g3— Du yer's. obligaiion to apply 
fer delivery—" Special promise" to the contrary—Repudiation of con- 

" tract on specific greunds— Whether party entitled te justify repudiation 
on any other ground, 

Under section 93 of the Indian Contract Act, 1872, “in the absence of any 
special promise", it is not, incumbent on the seller of goods to deliver 
them andl the buyec applies for delivery. The words “special promise" 
in the section connote an express stipulation as to delivery which relieves 
the buyer from the obligation to apply for delivery, or the necessary 
implication of such a stipulation from the nature of the contract as 
expressed, or arising out of usage ‘or custom of trade, as provided in 
section 1 of the Act 1 : : i . 
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Indian Contract Act—(Contd.), , 
Held, oo the evidence, that there was neither any usage or custom of 
trade, nor any such atipulation, express or implied, and there being thus 
no ‘ special promise’ within the opening words of section 93, the buyer 
was not exempt from his obligation under the section to apply for 
delivery. 
Held further, that when the buyer applies for delivery under section 93, 
it ts a question depending on the nature and circumstances of the parti- 
cular contract as to the time within which the seller is bound to comply 
with the bayer's demand. 
When a party repudiates a contract on certain specific grounds, and a suit 
is subsequently brought against him claiming damages for wrongínl 
repudiation of the contract, the defendant is entitled to justify bis 
repudiation on any ground which existed at the time of the repudiation. 
Nune Sivayya v. Maddu Ranga Nayakulu sia — 230 
, Sec. 93—'Speclal promise! connotes an express 
stipulation as to delivery—“ Special promise", effect of ; sse Buyer, 
duty of 


—— 








— —- — (IX ef 1872), Sections 128, 1:33—Dis:karge of 
surety ~ Variance in terms of original contract—Indian Registration 
Act (XVI of 1908), Sections 17(b), 49—Document varying terms of 
mortgage by releasing charge upon one of the protertica—Collateral us: 
of unregistered documeni—Indian Evidence Act (I of 1878), Sec- 
Hon 91—Secondary evidence of unregistered document, 

A consolidation mortgage, dated 17th October, 1921 created a charge upon 
four immoveable properties Nos. 1, 2, 3 and 4 for a sux of Rs, 1,35000. 
By a surety bond, dated the g4th October, 1921, reciting the sald mort- 
gage deed, the respondents guaranteed the repayment of the loan. By 
a later document dated the 14th May, 1922 between the mortgagees and 
the principal debtor (to which the sureties neither assented nor were 
parties) the terms of the mortgage were varied by releasing the charge 
upon the property No. 4, and it was declared “ that the deed of mort- 
gage” of the 17th October, was ''to be considered as the deed of 
mortgage" of properties Nos, 1, 2 and 3 for the sum of Rupees ono lac. 

In a sait by the mortgagees to enforce the surety bond, the suretles pleaded 
that they were discharged by the variation in tbe terms of the contraot, 
and they sought to put In evidence the document of the 14th May as 
varying the mortgage deed. 

Held, rejecting the evidence proffered by the sureties that the mortgage of 
the 17th October, had been so varied : 

(1) That the document of the 14th May, 1922 was in terms,a written 
agreement to vary the terms of the mortgage of 17th October, 1921 by 
releasing the charge upon the property No, 4, and therefore required 
registration under Section 17(b) of the Registration Act. 

(2) That the document was not being used merely for a collateral purpose, 
bat for the express and direct purpose of showing that property No. 4 
was in fact released under the varied mortgage constituted by the said 
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Indian Contract Act—(Contd.). r 
document, and, being unregistered was not admissible In evidence under 
Section 49 of the Registratlon Act. 


(3) Thstin view of Section 91 of the Indian Evidence Act, 1872, it was 
not open to the respondents, the sureties, to give secondary evidence of 
the agreement contained in the unregistered document of the 14th May, 
by producing the entries in the mortgagee's journal, or by tendering any 
other evidence. 


But held, oo the merits, sustaining the sureties plea, that though they wore 
thus precluded from proving the spesific agreement between the mort- 
gagees and the principal debtor to vary the original contract, they did 
succeed in showing, on the undisputed facts, that the original contract 
of the 17th October, (which alone they had guaranteed) was not in fact 
pocformed, and that whereas the guaranteed transaction was an advance 
of Rs, 1,2:000 on secunty of four properties, the transaction actually 
carried out was something ditferent, namely, an advance of rupees one 
lac ‘on security of three properties ; and the sureties not having assented 
to the now terms, could not be held Hable In respect of this performance, 
which was not'what they contracted to guarantee. 


The surety, like any other contracting party, cannot be held bound 
to somethiog for which he has not contracted. He may, therefore, be 
discharged even without any agreement between the creditor and the 
principal’ debtor to vary the terms of the origlnal contract ; where, for 
instance, he is being sued in respect of a contract or obligation different 
from the one which he guaranteed. And while by Section 128 of the 
Indian Contract Act the Ilability of the surety is co-extensive with that of 
the principal debtor, it only extends to this ability on the contract 
guaranteed and not on something different. 


Quare, whether Section 133 of the Indian Contract Act relates only to 
continuing guarantees. Seth Pratap Sing Mohoinibhal v. Keshaylal 
Harlial Setalwad ais a 

— (IX of 1872), Section 264—Liability of partner for 
debts of the firm iucurred after kis retiraerment—-Notice of dissolution— 
Question of faci- Onus probandi. 

The question whether persons'desling with a firm bad notice of the disso- 
lution of the firm (within the meaning of the exception at the end of 
section 264, Indian Contract Act, 1872), ls one of fact. 





The onus probandi is on the partner seeking to escape liability for the debts 


of the firm to prove that the plaintiff-creditoc had notice of his retire- 
ment from the firm (and its consequent dissolution) before.the debts sued 
for were contracted. 

Held, on the evidence, that the onus of proof had been discharged. Kala 
Ram s. The Punjab National Bank Limited, Peshawar 

, Sec. 24—Persons dealing with a firm, if had Sca 

of the dissolution of the firm—Question of fact ; see Partnership 
Indian Electricity Act, Sec. 20 Cl. (3), effect of ; sse Damages, suit for 
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Indian Electricity Act, Sec, 20—AÀmendment, object of; sese Damages, 


suit for 


—, Sec. 24—Licensee, ifcan cut off supply of the 
premises for which the charge bas been pald—Consumer's neglect to pay 


the charges dus for the supply to his other premises ; ses Damages, 
suit for 





—, Sec. 24— Provision, penal~ Provision as to cutting 
of supply ; see Damages, suit for sae 

Indian Evidence Act (7 of 1872), Section 111—1/ applies to wills - Onus P 
proving good falih is on the propounder taking a benefit under the will — 
Absence of cross-examinalion suggesting active participation in the 
matier of execution — Positive evidence of undxe influence, wanting, 

The language of seotion 111 of the Indian Evidence Act being of a genetal 

character, the section applies to the case of a will. 





The onus of proving good faith in connection with the execution of a will 
is on the propounder, who takes a benefit thereunder. 


In the absence of crose-examination suggesting active participation on the 
part of the propounder in the matter of the execution of the will and in 
the absence of positive evidence of undue Influence, the propounder is to 
be taken to have discharged that onus. Nanda Lal Gangull s. Dasa- 
rath! Mukhorji -— T 

—— ———— — (I of 1872), Section 115—Estoppel and Waiver, 
distinguished —Suit against a limited Company—Eyect of voluntary 
liquidation —Liguidators not parties to the suit. 

Estoppel and walver are entirely different, There is no such thing as 
estoppel by waiver. ' 

Estoppel (section 115, Indian Evidence Act) is not a cause of action. It 
may (if established) assist a plaintiff in enforcing a cause of action by 
preventing a defendant from denying the existence of some fact essential 
to establish the cause ot action; or, in other words, by preventing a 
defendant from aseerting the existence of some fact the existence of which 
would destroy the cause of action. 

Estoppel us a rule of evidence which comes into operation if (a) a statement 
“of the existence of a fact has been made by the defendant or an autho- 
rized ageot of his to the plaintiff or some one on his behalf (b) with 
the intention that the plaintiff should act upon the falth of the 
statemeut, and (c) the plaintiff does act upon the faith of the statement. 
A statement to ground an estoppel must be clear and unambiguous. 


Waiver, on the other hand, is contractual, and may constitute a cause of 
action ; It Is an agreement to release or not to assert a right, 


When an action is brought against a limited Company incorporated sander 
the Indian Companies Act which has subsequently gone into voluntary 
liquidation, the Company still remains as the defendant on the record, 
The liquidators are not parties to such suit and it is improper to implead 
them as defendants. The change that is brought about by the liquidation 
in regard to the suit is merely this, that in the conduct of their defence 
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Indian Evidence Act—(Conid,). 


the Company would, before liquidation, act through the directors, and 
alter liquidation, through the liquidators. Dawsons Bank Ltd. s. 
Nippon Menkwa Kabushiki Kaisha (Japan Cotton Trading 
Company, Limited) - 

Indian Limitation Act, (ZX of 16508), sections 3, 4. 5, 143 Article TA 
application for final mortgage decree for sale—Exclusion of period seni 
in in/ruciuous execution proceedings — Apjlication presented in wrong 
Court on re-epening of that Court after eacation— Provisions of Lisita- 
Hon Act mandatory—Duty of Court to give effect to Act though mot 
pleaded — Relief from operatien of Act on ground of hardship or mistake. 

There is a marked distinction in the scope and purpose of sections 4 and 
14 of the Indian Limitation Act. Whereas section 14 provides that in 
computing the prescribed period of limitation, certain periods shall be ex- 
cluded, section 4 has nothing to do with computing the prescribed period. 
What the section provides is that, where the period prescribed expires on 
a day when the Court is elosed, notwithstanding that fact, the application 
etc. may be made on the day that the Court reopens; so that there is 
nothing in the section which alters the length of the prescribed period. 
The expression “on the day that the Court re-opens " in section 4 refers 
to the proper Court in which the application etc. ought to have been 
made. Io other words, the benefit of section 4 can be claimed only when 
the application etc. is made in the proper Court on the day on which that 
Court re-opens. 

An application to obtain execution under a preliminary mortgage decree is 

| not an application “for the same relief”. [within the meaning ot 
section 14, sub-section (2), Limitation Act] as an application for a final 
mortgage decree for sale. Accordingly, in‘ computing limitation under 
Article 181 of the Act for an application for the final decree, the applicant 
cannot exclude the period during which he was engaged in soeking execu- 
tion under the preliminary decree. 

The Court has no discretion under section 5 of the Limitation Áct to extend 
the period of limitation prescribed by Article 181 for an application foc a 
final mortgage decree for sale, the provisions of section 5 not being 
applicable to such an application. ` 

Section 3 of the Limitation Act, providing that '' every suit &c instiluted 
after the prescribed period of limitation shall be dismissed, although 
limitation has not been set up as a defence”, is peremptory, and it is 
the duty of the Coart to notice the Limitation Act and Eres effect to it, 
even though it is not referred to in the pleadings. 

In a matter which is governed by.the Limitation Act (which in some limited 
respects gives the Court a statutory discretion), the Court has no general 
discretion, outside the limits of the Act, to dispense with {ts provisions or 
to relleve a suitor from the operation of the Act ina case of hardship oc 
mistake. Maqbul Ahmad +. Onkar Pratap Narain Singh . 

——r (IX ef 1908), Schedule I, Article r44—Sale of 

math $'oeriy by mashant—FPpszession of alieses, whes adverse to the 
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Indian Limitation Act—(Contd ), 
math—Loons stand! of defacto mahant ¢o maintain swift fo recover 
property for the benafit of ike math. 

Plaintiff, alleging that he was the chela of one Rajbans (the last makani 
of a math) and was, after his death, duly installed as the s«akan?, suod 
to recover possession of a village which belonged to the matk and which 
had been sold by Rajdans in 1914 to the defendants. Rajdens died in 
1916 and the suit was brought in 1926. 

The Courts in India found, oa the evidence, that the plaintiff was neither 
the chela of Rajbans nor duly installed as makani. The High Court 
held, however, that the plaintiff was the de facto makant of the math 
and as such was entitled to maintain the present suit, which was acoor- 
dingly decreed in his favour. 

Held, on appeal by the defendants to the Privy Council : 

(1) That it was too late at this stage to contend that the suit should 
have been dismissed on plaintiffs failure to substantiate his ullegation 
that he was installed as the makant after the death of Rajbans. 

(2) That the defect, if any, In the plaint was capable of being remedied 
by an amendment if objection thereto had been taken in proper time in 
the Courts below. 
(3) That, under the clreumstanoes, the High Coart were justified In deter- 
mining the real dispute on the merits. 
(4) That the plaintiff, as the person in actual possession of the wath, 
was entitled to recover, not for bis own benefit bat for the benefit 
of the matk, the property, which belonged to the math and which was 
now wrongly held by the defendants, who were in no better position 
than trespassers. 
(s) That the sale of the village by Rajbass wasa voidable transaction, 
and the possession of the defendants did not become adverse to the matk 
until the death of the alienating makant (Rajbans) in 1916, and the sult 
having been brought within 12 years from that date was well in time 
under article 144 of the Indian Limitation Act, 1908. Baba Mahadeo 
Prasad Singh v. Karla Bharti Pr 
Indian Penal Code, Sec. 188—Procedure to be followed—Disobedionce of 
order ander sec 144 Cr. P. C. ; see Jurisdiction A 
Indian Penal Code, section 500 - Delivery of letter containing dafamatozy 
matter by the accused to the complainant, if amounts io defamation 
in the absence of evidence of publication—Indian Penal Cade, section 
50¢—~Offence whether depends upon the sensitive feeling of the offended 

or upon the intention or knowledge of the offender. 2 
Where tke charge against the accused was that he sent a letter to the com- 
.  plainant containing defamatory metter and that also he thereby gave 
provocation to the complainant intending or knowing it to be likely 
that it could cause a breach of the peace but it was not proved satisfac- 
ioclly in the case that the accused published the said letter, noc was It 
proved that the accused had any information or knowledge that the 

alleged provocation would cause him to break the peace, 
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Indian Penal Code—(Coxia.). 

Held, that even if the letter contained defamatory matter, yet in the 
absence of any satísfactory proof that the accused published the letter, 
the accused could not be convicted under section :00 Indian Penal Code, 
asthe delivery of the letter tothe complainant was obviously no such 
publication as would render the accused Hable to punishment for defama- 
tion, as the letter could not have injured the complainant in tbe estima- 
tion of others to whom they were not made known. 

Heid also, that the offence under section 504 does not depend upon the 
mece sensitive feeling of the offended but upon the intention or knowledge 
of the offender. Khan Bahadur Dr. Abdul Aziz s. Moulana Syed 
Mahammad Arab Saheb oes T 

Indian Railways Act, (IX of 1890) Risk Nete H— Liability of Railway 
Company in respect of goods consigned—Burden-of preef—Misconduct, 

W here the contract bstwesn a consignor of several tins of ghee anda Rail- 
way Company was embodied in Risk Note H, which exonerated the latter 
from all liability for loss or damage to the consignment, except on proof 
that such loss or damage arose from the misconduct of the servants of 
the Company and contained a proviso that In case of non-delivery of one 
or more packages consigned, not arising from accident to train or fire, 
the Railway Company was to disclose to the consignor how the consign- 
mont was dealt with during transit, the obligation of disclosure on the 
part of the Railway Company is safficiently discharged by showing 
that the packed tins were placed ina wagon which was sealed and 
rivetted at the place of consignment, and evidence of examination of 
the wagon at an intermediate station is not necessary in cases of through 
booking which involves no tianshipment and the absence of such evi- 
dence will not lead to any inference of misconduct on the part of tra 
Railway servants. Ifin such circumstances any pilferage of the goods 
occurs, it is fot the plaintiff consignor to prove misconduct. 

Miscondnct is not necessarily established by proving even culpable 
negligence, which is something opposed to accident or negligence and is 
the intentional doing of something which the doer knows to be wrong 
oc which he does recklessly, not caring what the result may be. 
Banwairlal Jagannath s. Bombay Baroda & Central India 
Raliway Company 

Indian Succession Act, Sec. 211 (ii)—Letters of administration cannot bo 
granted in respect of the astate of the deceased person, who wasa 
member of a joint Mitakshara family with other co-parceners ; see 
Mortgage : "T oes 

Sec 263 Ilus (1), If applicable—Letters of 
administration, grant of, in favour of Karta of the family governed by 
Mitakshara School of Hindu Law ; see Mortgages Tm" 

Inference—Rate of interest in mortgage deed executed by manager of joint 
Mitakshara family unnecessarily high —Rate of Interest exorbitantly high 
—Security ample ; see Moctgsgo ss 

Inference—Ryot, status of Tenancy existing from before 1885—Entire 
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Inference —(Conid. ). ` 
tenancy in its Inception in the cultivating possession of the tenant for a 
number of years—Letting in sub-tenants in portions of lacds of the 
tenancy ; see Tenancy, status of à ae, 

-——— ————- adverse to case—Withholding of best evidence ; sce Partition 

Injunction - Owing to an attempted withdrawal of support there is danger 

oc apprehension of injury ; see Damages ies m: 

—, when granted ; see Suit, maintainability of is 

order issued by a Court—Suit trang'erred io another Couri - - 
Injunction, breach of —Traniferee Court, V/. competent to deal with the 
breach of injuncilon —Civil Procedure Code (Act V of 1908), section 150, 
applicability of. 

Section 150 of the Code of Civil Procedure refers to, the change of the terri. 
torial limits of a Court's jurisdiction and not toa mere distribution of 
work among Courts exercising the same jurisdiction. 

A temporary injunction order was issued by the Central Munslff, Dacca in a 
sult peading before him. Snbsequeatly proceedings were taken for viola- 
ting the order ef injunction under the provisions of order 39 rule 2 clause 
(3) of the Code of Civil Procedure before the third Munstffs Court at 
Dacca, as the sult was In the meantime transferred to that Court and the 
said Court thereupon took actions : 

Held, that the Court of the third Munsiff had no jurisdiction to deal with 
the breach of the order of injunction issued by the Central Ming 
Dagunath Saha Roy v. Biswambar Saha Roy - wis 

should not be granted whereafter efficacious remedies had, prin- 











ciple, not applicable—Interest of person not affected ‘by auction sale—- 


Such person, if can be compelled to stop the sale by depositing the 
decretal money ; see Suit, maintainability of “ne Sea 
Interest, if payable in money as stipulated In Kabullyat ; see Rent i 
at reduced rate decroed—Rate of interest in mortgage deed 
executed by manager of joint Mitaksbara family -unnecessarily high 
Inferred—Rate of interest  exotbitantly high—Security ample; sse 
Mortgage - a 
of actual tenant, If affected—Interest of tenant sold away in execu- 
tion of rent decres—Name of ontgoisg tenant recorded as tenant in 
settlement paper —Landlord recovering rent by suit against the recorded 
tenant; ses Suit, maintainability of ET 
Judgment-debtor, if can raise objection ‘as to invalidity of deed Deed 
changing the whole constitution of Mitakshara joint iamily—Rent decree 
in favour of Mitakshara family—Family subsequently converted into 
limited company ; sse Execution tee 








Jurisdiction—Breach of order of injunction, if can be tried by ROME 


Coart , ses Injunction ae - 

—Clwil Procedure Code (Act V of 1908), Stc. 73-- Court, if 
can enquire into validity of decree. 

A Court acting under the provisions of section 73 of the Code of Civil 
Procedure, 1908, cannot enquire into the validity of a decree put for- 
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Jurisdiction - ~(Conid.). ; 
ward as the basis for claiming a share in tho distribution of the assets of 
the judgment- debtor. 
The function of the Judge under section 74 of the Code of Civil Procedure, 
1908, is administrative and not judicial, Biswambar Biswas v. 
Aparna Charan Mohary vs on 165 
—High Court, lf can summarily deal with contempt—Libel on 
Judges of High Court in their judicia] capacity ; sse Contempt of 








Court ws sis 376 
— — —— , question of, If can be raised for the first time in appeal ; see 

Mahomedan Law See 442 
——- of reciever in Josolveacy to deal with property comprei in ! 

valid trust created by the insolvent prior to insolvency ; see Insolvency... 274 
Kabuflat, if a confirmatory one; see Lease p sss 189 
‘Karsa Chakran’, meaning of ; ses Ejectment E 143 
Kittima adopted sons, right of, to share in the inheritance—Adoptlon by 

Burmese widower ; sse Burmese Budhist Law i 59 


Kobala, unregistered, if creates Hile— Property valued ai un than Rs. 
100—Such Kebala, if can be admitted for the purpose of showing the 
nature of possession, 

An unregistered Kobala of tangible Immoveable property of a value of less 
“than Rs. rco is inadmissible as a title deed but Is admissible for the 
purpose of showing the nature of possession. Abdul AHm v. Abdul 

————, unregistered, of tangible immovable property of a value less than 
Rs. 100, is inadmissible as title deed but admissible for showing nature of 
possession ; ste Admissibility ay aii 590 

Land, dedication of, for construction of public road—Person granting not 
owner of entire proprietary right—User of land, how loog remains ; see 


Grant a E 18a 
Landlord, if entitled to recover market value or the fixed amount stipulated 
in the Kabaliyat.—Rent in kind’ ses Rent E 351 


Landlord and Tenant—-ZEszebpel—Indian Evidences Act, (I of 1872), Sec- 

: Hen 116—Indian Limitation Act (IX of 1908)  Sch.l. Article 139 

—Tenant allowed to hold ewer after expiry of term ef lease—Adverse 
possession. 

A tenant holding over after the expiry of the lense cannot, in a suit by the 
lessors (a railway company) to recóver possession, take the objection 
that the suit is misconcelved, and that the only persons who could 
grant a lease were X, Y and Z, and that, if there was anybody who could 
recover possession of the land, it must be X, Y and Z : 

Held, furtber, that In the present case, the lease under the terms of which 
admittedly the defendant-tenant went into and continued in possession 
wasin forma lease by the railway company, (i.e. the plaintiffs), and 
the defendant was estopped from disputing his lessors’ title so long as 
he remained in possession under an agreement which he had mads 
with them. 
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Landlord and tenant—(Contd,). 
Where a tenant was In’ possession under a lease dated the ist January, 
1911, expressed to bs for one year, and after the expiration of the term 
he was allowed by the landlord to oontinue in possession as tenant upon — ' 
the same terms t 
© Held, that the tenant's possession as from the Ist January, 1912 (f.s; the 
date of the expiration of tbe term of the lease) was not adverse so as to 
cause limitation to run against the landlord, under article 139, Limita- 
tion Act, from that date ; and that a mit brought by the landlord on the 
12th April, 1924 for the recovery of the property was not, therefore, 
barred by limitation. Ral Sahib Pandit Chandrika Prasad v. 
The Bombay Baroda and Central India Railway Company .- 147 
Law, principle of, laid down in Kriskw Das v. Natkk Ram [(1986) L.R 54 
I A 79; L L. R. 49 All. 149 ; 45C. L. ] 386] 4f applicable to cases 
of mortgage ; see Mortgage sis .595 
—————, question of —M isconstruction of document j ses Ejectment l ^ 143 
Loase, Construction of—Lease,if a confirmatory one—Appellate Court, if 
can make a new case. ; 
An appellate Court cannot dismiss the landlord's suit for ejectment on a 
plea which was not taken by the teoant at a proper stage of the case, the 
plea depending on determination of facts, ; 


A Kabuliat is nota confirmatory one in recognition of a transfer to the 
tenant by the old occupancy ralyat, the occupancy right being non- 
transferable, for the following reasons ; firstly, all the lands of the old . 
tenancy are not included in thls document but only some and ths rent 
fixed for the lands is quite out of proportion to the old rate, it indicates 
an enhancement of more than 2annas in the rupee which the landlord 
would get at the most if the old tenancy continues : arcondiy, the 
period of thrée years fixed by the Kabullat coupled with the option of 
the tenant to remain for another period of three years only, in case be 
complies with cectaln demands of the landlord is inconsistent with the 
continuance of the old occupancy holding ; and /Airdiy, tho clause in 
the Kabuliat that a transfer by the tenant either by way of sals or 
usufructuary mortgage of the whole or part cf the demised land or on _ 
building substantial structures on the land there will be an end of the 
tenancy and the jandiord will be entitled to reenter even within the 
peciod’ of three years. The Kabullat therefore creates a new lense in 
favour of the tenant. Nirode Chendia Singha Sarma v. Sankar 


Chandrn Shaha ' sti m toI 
———» construction of —Kabullat, if a confirmatory cne ; ses Leases res , 189 
— —, stipulations In—‘Ticca’, meaning of , we Rent es asa ast 


Loave ts appeal to Privy Council—Valuation- Const) uctive rea judicata, 
The property in suit was one of the properties Incloded in a deed of trust 
executed in 1880 by the then owners thereof, and in accordance with. 
the terms ono P coame to be the sole trustee in respect of the trust with 
his brother S standing to come in as trustee on his death, P sson B 
In 1910, as attorney for P, granted s maurasi mckarreri lense to the 
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plaintiffs In the present suit in respect of the M the propety in 
suit. Ina suit brought in 1910 by S sgalnst P as trustee and other 
benefiinles, the parties agreed to a scheme of management, which 
eventually was secured by a decres of the Court in 1912. 'The relevant 
portion of the said decree was as follows :— 


(a) P was released hom liability to account, it being sald that “all accounts, 


inclading the premium" in respect of the garden (in sult) are waived ; 
(b) that on P's death the estate subject to the charges for Debsheba eto. 
would be partitioned, P's share being }; and (c) S was appointed 
Receiver to take charge of the estate and was given liberty to institute a 
sult or suits for setting aside perpetual lease oc leases granted by P. 
In this sult the lease in favour of the present plaintiffs was challanged as 
one granted by P for an Inadequate premium and at a low rate of rent 
fixed in perpetuity Inspite of better offers which he had received. 


In 1915 S, as receiver and acting presumably under the liberty reserved to 


him under the aforesaid scheme decree, instituted a suit against the 
present plaintifis for khas possession of the gardea and alleging that the 
property bad been included in the trust estate and had been in the 
possession of P as sole trustee, that taking advantage of P's absence his 
son B, asattorney for hls father, with a view to ralse money for himwelf 


out of the trust estate and to cause Injury thereto granted the lease to , 


the plaintiffs. The Courts in India dismissed the sult, but on the 1st 
November, 1921, it was decreed by tbe Judica! Committee on the ground 
that as ths power of attorney under which B had purported to act had 
not been produced the defence that B in granting the lease bad acted as 
P's attorney had failed, and also on the ground that even if B's authority 
as attorney was Proved, that would be of no avail to the defendants in 
the suit (i.e, the present plaintiffs) inasmuch as the fiduciary duties 
which P had to discharge as trustee could not be delegated by him to 
anybody. The decree was executed at the instance of the Official Receiver 
who bad come in the place of S in the meantime and the present plaintiffs 
were removed from possession. 


Thereafler on the amd May, 1926, the plaintiffs instituted the present guit, 


as upon a cause of action which arose on the grd March, igar, the 
date on which P died, and on the ist November, 1921, the date of the 
decision of the Judicial Committee. The sult was valued at Rs. 10,000. 
The defendants in the sult were the Official Receiver and also the heirs of 
P and his co-sharers. The plaintiffs took their stand on the lease of 
1910." The main relief claimed was recovery of possession to the extent 
of P’s undivided share on a declaration that thu property was secular, or 
possession of the entire garden which it was asserted should be allotted 
in its entirety to P's beirs on partition, and in the alternative for refund 


of the premlum paid and of the costs incurred In making improvement,’ 


The defence tater alia was that the suit was barred by constructive 
res judicata, Inasmuch as the claim might and ought to have been put 
forward by the plaintiffs by way of defence In S's sult of 1915 to resist 
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the claim for khas possession. The primary Court and the High Conrt on 
appeal by the Official Receiver (the appeal being valued at Rs. 10,000), 
upheld the plaintiffs’ claim for possession to the extent of an undivided 
one-third in the garden, and rejected the plea of constructive 
res judicata. 


The Official Recelver more to prefer an appeal to the Judicial 
Committee, valulog the appeel at Rs 10,000 : 


Held, that as the original claim In the alternative cud refund of 
Rs. 10,000 the question whether that amount should or should not bo 
refunded to the plaintiffs would also bea question in the contemplated 
appeal, should their Lordships of the Judicial Committee consider It 

` proper to discharge the decree and dismiss tbe plaintiffs! claim for 
possession. » . 

That the question of coostructive res judicata was» not a substantial 
question of law, as if the facts found by the Courts were correctly found, 
the law oa the point was correctly applied. 


That a defence by plaintiffs in the sult by S that the property was secular 

would be barred by the doctrine of estoppel. K. C, Mukerji, Official : 

Receiver s. Khajemall Khan is zie 69 
Legal necomity—Allenation of joint family property by manager for meeting 

marriage expenses ; see Mortgage m m 593 
—— necessity established for a substantial portion of the —— ee 

Mortgage of joint Mitakshara family by manager gwa manager —Mort- im 

gage transaction, if to be upheld in Its eotirety ; see Mortgage ` 593 
———— necessity for borrowing by manager of joint Mitakshara family 

established for substantial portion of mortgage money—Mortgage ` 

transaction, if to be upheld in its entirety ; see Mortgage i 
Lettors of administration, grant of, in favour of Karta of the family domi 

by Mitakshara School of Hindu Law, if to be set aside by a proceeding .- + 

under section 263 of the Indian Succession Act, 1925 ; see Mortgage — ... 593 
— of administration in favour of Karta of the famlly governed by 

Mitakshara School of Hindu Law, grant of, if can be questioned in a 

collateral proceeding ; see Moctgage > 693 
Licensee, how to act, if he is empowered to cut off supply of the t Premises for’ 

which the charge has been pald ; see Damages, suit for ae ER 111 
—, when to cut off the supply ; see Damages, sult foc vee re III 
Limitation— Application to file an award ; ses Execution ae 515 
Co-sharer landlord auction-purchaser in rent decree suing for 

poeseesion—Suit for rent against the recorded tenant holding non- . - 

transferable occupancy holding— Purchase by co-sharer landlord of the 

holding before rent sult—Such purchaser not made a party In the rent 

suit- Suit brought under section 148 of the Bengal Tenancy Act ; we 

Ejectment - We 70 3:0 
Limitation Act, operation of, If affected on the ground of hardshia ‘or .. 

mistake ; see Limitation -— e o 26 
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Limitation Act, Sec. 3, is peremptory—Duty of Court to give effect though 
not pleaded ; ses Limitation - m 
, Soca, 4 and 14, difference between ; see Limitation ane 
ee, Sec. 4, benefit of, when can be claimed ; ; ses Limitation . 
~=, Seo. 5 Sch. I. Art. '181—åpplication for final mortgage 
decree for sale—Court, if can extend the perlod of limitation ; see 
Limitation EE 
Sch. I. Art. r13—Suit to speclfically sione an ie 
ment to partition— Time, when runs; ses Partition 
, Sch. I. Art. 120 —Suit to set aside consent decree ; see 
Salt, maintainabllity of 
mn, Sch, I. Art. 199— Tenant holding over altes expiry of 
lense—Leesee's possession, when adverse to lessor ; we Landlord and 
tenant oe m 
—, Sch. I. Art 144—S3le of Math property by Mahant— 
Poesemsion of alienee—Sult by de facto Mahant to recover property for 
the benefit of the Math , see Limitation ave 
, Soh. I. Art. 181—A pplication for final motus decree 
for sale— Court, if by exercise of discretion under section 5 of the Limi- 
tation Act, extend the perlod of limitation ; see Limitation ... zd 
, Sch. I. Art. 181—Execntion under preliminary decree— 
Application for a final mortgage decree for sale— Period, spent in infruc- 
tuoas execution proceedings, if can be excluded under section 14 of the 
Limitation Act ; see Limitation ess 
; Sec. 14, Sch. I. Art. 181—'For the same relie? Applicant 
for a final mortgage decree for sale, if entitled to exclude the period during 
which he was engaged in sseking execution onder the prelimiaary decree ; 
sse Limitation - T. 
Limited Compeny, suit against—Voluntary liquidation—Liquidstors not 
necessary and proper parties ; see Estoppel - 
Mortgage — Manager of joint family governed by Mitakskara School " 
Hindu Law—Grant of Letters of Administration to the manager— 
Mortgage of winor’s property without the sanction of the Prebate Court 
—Indian Succession Act (XXXIX of 1925), Section 311 (i1)—Grant, 
if to be rewoked—- Objection as te invalidity of grant, if can be taken in 
collateral proceeding— Manager, when can alienais the joint family 
property—Burden of proving necessity for debt and as to bona fide 
enquiry by lender—Alisnation for merting expenses of marriage— 
Legal necessiiy—Legal necessity established for substantial portion of 
mortgage monsy—Morigacges, if entitled te decree for entire amount — 
Interest at high rate—Ample security. 

Under Section 211 (li) of the Indian Suceession Act of 1925 no letters of 
administration can be granted In respect of the estate of the deceased 
person who was a member of a joint Mitakshara family along with other 

` co-parceners. [tis not therefore necessary to obtain the sanction of the 
Probate Court to render the mortgage by manager of a minor’s Interest 
In the property valid and binding, à 











— 








PAGE. 


267 
267 
967 


193 


147 


122 


229 


Vorn LXL] INDEX OF CASES. s 


Mortgage Contd.). : 

In case of grant of letters of administration in favour of the Karta of the 
family governed by Mitakshara School of Hindu Law, such grant being 
without juridiction, can be questioned in a collateral proceediog and 
need not be set aside by a proper proceeding under Section 26, Ilustra- 
tion (1), of the Indian Succession Act of 1925. 

The managiog member of a joint Hindu family governed by Mitakshara 
School of Hindu Law, cannot alienato oc burden the estate gua manager 
except for legal necessity. 

The burden of proving the necessity for the debt and as to bona fide enquiry 
by the lender la on the lender. 

An alienation of joint family property for meeting the expenses of marriage 
of a member of the family is under Hindu Law, one for legal neceesity. 
Those who support a mortgage of joint family property made by the 
manager must prove not only that there was necessity to borrow the 
principal but that it was not unreasonable to borrow at high rate of 
interest and upon such terms as are provided by the mortgage. If the 
rate of interest is exorbltantly high although the security is ample, 
the Court can properly infer that It was unnecessarily high and can make 

a mortgage decree allowing a reduced rate. 

In a suit on a mortgage bond executed by Karta ofa joint family governed 
by Mitakshara School of Hindu Law for Rs. 12,000 with Interest at 
18 pec cent perannum with nine monthly rests the mortgages estab- 
lished that there was justifying necessity for Rs. 7692-0-9 ples >ot could 
not prove that there was a bona fide enquiry by him as to the balance 
and tbe security was sufficient : 


Held, that the mortgage transaction could not be upheld in its entirety. 

That the mortgagee was entitled to a decree for Rs, 7692-0-9 ples with 
simple Interest at the rate of 18 per cent per annum up to the date of 
three months from the date of appellate Court’s judgment and there- 
after interest at 6 per cent per annum until reelisition. 

The principio of law laid down in Xrishn Das v. Nathu Ram stated. 

Quare. Whether the principle of law laid down in Xriskn Das v, 
Nath. Ram is applicable to cases of mortgage? There is a 
divergence of opinion between the Patna High Court and the Oudh 
Chief Court. Durga Prosad Barhal (alias) Sarma v». Jewdhari 
Sing T one 

Transfer of Property Act (IV of 1882), Secs. 41, 50—KEsteppel-— 

Purchaser of equity of redemptien —Kerigagor, tf cam question the 
extent of mortgagee’s interesi—Durden of proef— Osiensible owner— 
Doctrine ef marshalling of secmrilies— Charge on more than two 
properties—Sale of equity of redemption — Notice of encumbrance —No 
enquiry- Statement in deed of mortgage as te absence of encum- 
brançe— Gross negligence — Relinguishing in Court a claim against a 
purchaser of a portion of equity of redemption —Purchazer of the other 
portion, if can redeem pieca meal. 

Where a deed stands In the name of a wife, the burden Hes on him who - 
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Mortgage — (Contd.). PE 
asserts that she is the ostensible owner and not the real owner to prove 
that she is in fact an ostensible owner. 

The scope of section 56 of the Transfer of Property Act of 183a has been 
widened by the amendment of 1929 which provides for a case where 
there are more than two properties. 

On the 24th January, 1915, a mortgage of 19 properties was created by 
the father of defendant No.1: and father-in-law of defendant No. 2, 
in favour of defendant No, 14, a member of a joint Hindu family 
governed by the Dayabhaga School of Hindu Law. 'Oa the Ist 
September, 19:9, there was an agreement bstween defendant No. 14 and 
bis five co-sharers in which it was recited that the parties bad separated 
fn 1919 and that all properties acquired and the mooles lent were ej maii 
propertles and whatever would be acquired in future would be separate 
properties of each individual party who would acquire them. On the 
1st October, 1925, defendant No 14 assigned his rights as mortgagee to 
the plaintiff. Defendants Nos, 3to 11 were purchasers of equity of 
redemption in the several mortgaged properties. Dafendant No. 13 was 
lessee under defendant No. 1 of some portion of the equity of redemp- 
tion. Defendant No. 13 was the brother of the plaintiff. Defendants 
Nos. 15 to 19 were the co-sharers of the mortgagee, defendant 
No. 141 

Held, ou the question raised by defendant No, 11 whether it was open to 
the purchasers of tbe equity of redemption to contend that the assign- 
ment was not in respect of tho entire rights of the mortgagee but only Jn 
respect of a portion cf the rights of the mortgagee as existed on the date 
of the assignment, it was not necessary to decide as the other co-sharers 
of defendant No. 14 were parties, who would be estopped by reson of 
the principles embodied In section 41 of the Transfer of Property Act of^ 
1882, from contending that defendant No. 14 had only one/sixth share in 
the mortgage money as they had by their conduct represented to the oul- 
side world that defendant No. 14 was entitled to deal with the entire 
rights of the mortgagee. This estoppel was available against the other 
co-sharers of defendant No. 14. Defendant No 11 was not prejudiced if 
a decree'be passed on the footing that defendant No. 14 was entitled 
to deal with 16 annas of the rights in the mortgage money as it would 
be passed in the presence of co-sharers (defendants Nos. 15 to 19) of 
defendant No. 14. 

That it was not open to the mortgagor to dispute the dd of the mort- 
gagee and to say that although defendant No. 14 at the inception: 
purported to dea! with 16 annas of the mortgage money as his own, he + 
was in reality not the owner or pogsessor of the entire mortgage « 
money. d : 

Section 56 of the Transfer of Property Act, 1882 before its amendment in 
1929 was inapplicable as more than two properties were md to 4 
common charge In the present case. i ' 

In order to claim the benefit of the doctrlae of marshalling it must be 
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Mortgage—(Conid_). 
shown that the purchaser of one of the several properties comprised 
ln the mortgage must be bona fide purchase: for value without notice. 

That though in the deed of transfer In favour of defendant No. 11 there 
was a representation that there were no incumbrances of properties, 
as he, defendant No, 17, made no enquiry whatever as to the existence of 
Incumbrance of properties, he had notice within the meaning of the 
Transfer of Propecty Act, 1883, as it existed before its amendment and 
hence he could not claim the benefit of the doctrine of marshalling. ' 

Notice of mortgage could be Inferred from the evidence amounting to 
gross negligence in not enquiring about the existenco of previous 
encumbrance. 

Where the mortgagee had relinguished his claim in Court against a 
purchaser of a portion of the equity of redemption, the purchaser of 
the other portion was not entitled to redeem piecemeal that ls, by paying 
proportionate share of the mortgage money. Bengal Coal Company 
Limited v. Sitaram Chatterji i 

ı notice of, if can be inferred from evidence — to gross 
negilgéncs In not enquiring about the existence of previous incum- 
brances ; see Mortgage ` - i 

—  — decree, if binding — Partition between members ofa jofnt family 
governed by Mitakshara School of Hindu Law—Mortgaged property 
jolntly allotted to the mortgagor and another co-parcener of the family, 
not a mortgagor without defining and determining thol respective 
sbares—Such co-parcener, if bound ; sse Equitable mortgage ie 

— transaction, if to be upheld in its entirety—Legal necessity for 
borrowlog by manager of joint Mitakshara family established for 
substantial portion of mortgage money ; ses Mortgage ies one 

Mortgagee, if can claim title higher than that of the mortgagor In the 
property covered by title deeds deposited with the mortgages ; see 
Equitable mortgage ese 

~, if entitled to decree for entire amount —L egal — for 
borrowing by manager of joint Mitakshara family established for 
substantia] portion of mortgage money ; sse Mortgage oe T 

Mortgagor, if can dispute the extent of mortgagee's interest in the mortgaged 
property ; see Mortgage b 

Mother, If can make a valid adoption to her deceased husband, the estate not 
vesting la her - Natural son left no son to continue the line nor a 
widow -Bombay Presidency ; sse Adoption wee 

Mahant, de facto, locus standi of, to maintain sult to recover ERI for 
the benefit of the Math ; ses Limitation m 

Mahomedan Law -Dissolution of marriage under Mahomsdan Law by a 
Makomedan wilfe—Crusliy and desertion, tf cam be grounds for 
divorce —District Fudge, if cam entertain such a suit—Objection as 
to jurisdiction, tf can be allowed te be raised for the Arsi time in 
appeal. 

According to modern jurists a Mahomedan wife is entitled to maintain a 
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Mahomedan Law —(Con?d ). i 
sult for divorce uf she can nake oat a case of cruelty coupled with 
desertion. 

It is open to the District Judge to entertain 2 suit for divorce on the 
ground of cruelty and wilful neglect. : 

The question of jurisdiction though a point of law should not be always 
allowed to be raised for the first time in appeal and Courts of appeal 
should always be chary of entertalning points no: raised in the Courts 
below. Kadu alias Kadir v. Sreemati Koloman Bibi ... se 342 

——— Gift —Undivided share of a property if can be the subject 
of a valid gifi—Suit allewed te be withdrawn—Order, if cam be 
questioned in a subsequent suit. 

A gift of an undivided share in a property, the donee being admitted into 
possession with the donor is valid under Mahomedan Law thoagh such 
property ts capable of partition and i» of such a nature that it could bs 
used to better advantage in an undivided condition. 

` When a previous suit had been allowed to be withdrawn by the plaintiff 
with liberty to bring fresh sult, the defendant in the subsequent suit 
could not question the malntaloability of the subsequent salt on the 
ground that the previous sult had abated owlng to the non-substitution of 
oertain heirs of one of the necessary parties when leave to withdraw was 
granted. 

A Court trying the subsequent sult is not competent to enquire into the 
validity of the order for withdrawal if !t bad been properly made. 
Ala Baksa v. Mahabbat All T T 203 

— —, gifi—Delivery of possession, if amd when Hal oc 
—Forfeiture of tenancy upon denial of relationship of landlord and 
tenani—Defendant, if can repudiates his own written statement in 
second appeal. 

A denial of relationship of landlord and tenant will not amount to for- 
feiture when such denial is not by all the admitted, though not recorded, 
tenants, : 

A defendant cannot be allowed in second appeal to repudiate his own 
written statement. 

In case of gift under the Mahomedan Law, delivery of possession is 
essential unless the donor and donee are in the position of loco parentis. 
The fact that the donor has been maintaining the donee and his father 
and living with them wonld not be sufficient to dispense with delivery 
of possersion. 

Property in the possession of a tenant, mortgagee or wrong-doer can be the 
subject-matter of a valid gift under the Mahomedan Law and kkas poe- 
session in such a oase is not necessary. 

Where the donor or his heirs did not appear to challenge the gift and 
the donor placed the documents of title and documentary evidence, 
in the possession of the dónes and put in his powers the means to 
establish title and recover possession from the alleged tenants in possas- 
sion and had expressly asked them to give up possession to the donee. 
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Mahommedan Law, gift—(Conid_). 
Held, that such acts on the part of the donor amounted to such delivery 
of posession as the subject-matter of the gift was capable of. Gani 


Mia v. Wajid AH me oe 
Mahomedan wife, if and when can mmiptain a suit for divorce ; see 
Mahomedan Law eee 
Managor of Mitakshara joint family borrowing at high rate of i interest ; see 
Mortgage a 


Managing member of Mitakshara jolnt family, when can alienate or bean. 
the estate, qua manager ; sse Mortgage "ES 
Marriage expense—Allenation of Joint family property by Sui ces eeu 
necessity ; ses Mortgage ce A 
Marshafling—Sale of one of several properties subject is common 
charge —Bonafide purchaser for valoe without notice ; see Mortgage ... 
Memorandum evidencing equitable mortgage, a record of completed transac- 
tion, if requires registration ; ses Equitable mortgage ae 
Mesne profits, determination of—Kabullat executed by tenant—Rents 
recorded hn settlement Khatians; see Ejectment 
Minor, non-represeatation of, by a guardian in execution icedi eect 
Of ; ses Auction mlo ate sss 
Miscondtct—Burden of proof—Risknote H exonerating Railway Company 
from all liability for loss or damage to consignment, except on proof 
that such loss or damage arose from misconduct of servants of the 
Company, provided also that in case of non-delivery of one or more 
packages consigned, not arising from accident to train or fire, the Rail- 
way Company was to disclode to the consignar how the consignment was 
dealt with during transit—Packages placed !n a wagon sealed and 
fivetted at the place of consignment ; søs Damages aoe oT 
, what is-—Culpeble negligence ; see Damages see asa 
Misconstruction of document, if question of law ; see Ejectment rer 
Negotiable Instruments Act, Soc. 118—Execution of promissory note 
proved —Consideration for the note ; see Burden of proof ... 
New point, if can be raised in first appesl—No issue ; see Partition sis 
Non-representation of an Infant by a guardian in execution proceedings, 
effect of ; see Auction sale - 
Non-Tahikdari property—Oudh Estates Act (Iof 1869), Sections 3, 3, 
10, 23—Eniry of deceased Talukdar’s name in Lists 1 and II prepared 
under section 8—Devolution of—Applicability of rule of premagent- 
inre—' Ordinary law” in section 23 includes custom of single heir 
desceni—Onus probandi ef establishing that possession, at its inception, 
merely permissive, subsequently became — adwerse— Possession of 
deceased talukdar’s estate by senior member of family, presumed te be 
on behalf ef amd not adverse to the true heir, when the latter happens 
fo be an infant of tender yeare—Inclusion of unnecessary documents 
in Priey Council Records 
One W, to whom a telukdari sanad bad been granted about the year 1860 
conferring upon him “the full propristory right, title and possession of 
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Non-Talukdarl property —(Contá.) 
the estate of Ambbapur ” and providing that “in the event of your dying 
intestate or any one of your sucoessors dylog Intestate, the estate shall 
descend to the nearest male heir, according to the rule of primogeniture, ”’ 
died in 1264, and his name was entered in Lists I and II prepared under 
section 8 of the Oudh Estates Act, I of 1869: 

Heid, that as declared by Section 3 of the Act, W had already acquired “a 
pecmanent, heritable and transferable right in the estate’ and wasa 
tolukdar within the meaning of the Act (see Section 10), and his death. 
before the promulgation of the statute made no difference in hi status 
or in his rights, The succeasion to his estate was therefore governed by 
the rule of primogeniture. 

Though by Section 23 of Act I of 1869, succession to wonm-talukdari pro- 
perty i» regulated by tbe ordinary Jaw, the expression “ ordinary law "' 
includes such custom as may be found to exist. 

Held, affirming the concurrent findings of the Courts in India, that the 
custom of the devolution of son-taluddari property upon a single heir 
had been established in the present case. 

The recital in List I, framed under Section 8 of the Oudh Estates Act, 
I of 1869, of the family custom by which the estate is inherited by a 
single heir, is conclusive evidence only as to the falukdari property. As 
regards sot-talukdari property, it merely rakses a rebuttable presump- 
tion In favour of the existence of the custom: — 

Held, that in the absence of any evidence to show that the descent of 
property other than the folmbe was regulated by a different rule, the 
succession to the non-laiukdari villages as well as to the feluga was 
governed by the rule of primogeniture. 

The ongs is on the person, who bases his title on adverse possession, to 
show by clear and unequivocal evidence that his possession was hostile . 
to the real owner and amounted to a denial of his title to the property 
claimed. 

Where, oa the death of a £a/wádar, the next heir was his son, H , who was 
then an Infant of tender years and was unable to manage the estate, and 
the £alug was mutated in favour of the late talutdar's cousin, N, and he 
also obtained possession thereof : 

' Held, on the evidence, that the possesion of N was, at its Inception, merely 
permissive and must be attributed to the family usage entrustiog him, 
as the senior member of the family, with the management of the /alwq« 
on behalf of the whole family, Under the circumstances, neither the 
entry of N's name in the revenue papers as the owner of the /aiwka, nor 
his possession thereof, could be deemed adverse to or affect the title of 
tbe true beir, H, who was entitled to the inheritance according to the 
rule of primogeniture. 

Immaterial and unnecessary documents should be excluded from the 
transcripts printed in India, and, in any case, they should not be Included 
in the books bound up for their Lordships of the Privy Council. It is 
the duty of the solicitors in England to make a selection of the necessary 
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Nou-Talukdari property —(Cenid). 
documents. The other papers should be ready at hand in case they 
should be required. In cases of doubt the solicitor should take the advice 
of counsel on this point. Ejaz All Qiduri s. The Special Manager, 
Court of Wards G Si 
Non-tatukdart property, devolution of—Applicability of rule of primogeni- 
ture ; see Non-talukdari property ss wet 
——— properly, sucoession to, how regulated—‘Ordinary law 
includes existing custom ; see Non-talukdari property $us m 





Non-transforable occupancy holding, sale e/—Morigage sale — Holding, if . 


can be treated as abandoned. 

On the sale of a non-transferable occupancy holding in execution of a 
mortgage decree, the holding can be treated as abandoned by the landlord 
and a co-sharex landlord with respect to such holding or anybody clim- 
ing a derivative title from him can successfully resist a claim for 
poesession by the purchaser at the aforesaid mortgage sale. Haris 
Chandra alias Hari Chandra Saha Roy s. Sholk Kadir cua 

Noa-Transferable occupancy holding, transfer of—Former ryot in occupa- 

tion of agricultural and not homestead land ; see Occupancy holding, 
non-transferable - "T 
ocenpancy holding, transfer of ~Former raiyat in occu- 
pation of a portion of the holding—Trans/er, if to be deemed to be of 
the entire interesti—Rent paid by transferees in the name of former 
raiyat—Abandonnment—Bengal Tenancy Act (VII of 1885), sec- 
Hon 87—Oceupation of agricultural lands and mot homestead land, if 
makes any diference in principle. 

Where it was proved that a non-transferable occupancy holding, was trans- 
ferred but the former ralyat was In possession of a part of the bolding, 
and the rent of the landlord was paid by ibe transferee in the name of 
the ralyat (transferor) : 

Held, there had neither been abandonment nor repudiation of the hokding 
within the meaning of section 87 of the Bengal Tenancy Act. 

The mere fact that the former talyat was paying ient to the transferee 
would not be enough to show repudiation of his lability between himself 
and his landlord. 

When a transfer is made on the footing that an underlease shall be given 
to the transferor, the transaction is to be treated not as a transfer of 
the whole interest in the holding bat as that of a part. 

Tbe fact that the former raiyat is in occupation of agricultural lands and 
not of the homestead portion wil! not make any difference. Sasthi 
Charan Barnik v. Manindra Lal Singha M ose 

——— occupancy holding, transfer of— Transfer on condition 





— 








— 


that underlease to bs given to the transferor is a iransier of part of 


interest in holding ; see Occupancy holding, non-transferable - 
Notice of filing of award, if to be served on the parties to the reference and 
on eyery membse of firm sought to be made Jiable~Award made on 
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Notice - ( Contd.). 
reference to arbitration under the Indian Arbitration Act (IX of 1899) ; 
ese Execution 
—— of mortgage, if can be inferred from evidence amounting io pros tegik 
gence in not enquiring abont the existence of previous incumbrances ; see 
Mortgage ass 
Objection as to admissibility of document, when to be taken Objection 
relating to tbe method of proof; ses xcd evidence, 
admissibiHty of sas 
——— — as to inadmissibility of document per se inadmissible i in evidence, 
when can be taken ; see Secondary evidence, admissibility of oe 
—— ———— as to invalidity of deed, if can be raised by judgment-debtor— 
Deed changing the whole constitution of the Mitakshara joint family and 
therefore to be treated as vold—Rent decree in favour of Mitaksbara 
family—Family subsequently converted into limited company— Assign- 
ment of decree in favour of such company ; ses Execution ... aie 
= — of Railway Company to disclose to consignor how the consign- 
ment was dealt with during transit, how discharged—Goods were placed 
in a wagon, sealed and rivetted at the place of consignment—E vidence 
of examination of wagon at an intermediate station, if necessary ; aes 
Damages sas sve 
Occupancy holding, if abandoned— Holding  non-transferable— Sale of 
holding in execution of mortgage decree ; see Abandonment... T 
— — — raiyat, describing himself as a raiyat holding at fixed rate, if can 
plead that he was not a raiyat at fixed rate—Bengal Tenancy Act, 
Sec. 85 ; see Estoppel ses xs 
Omission to deposit entire cost— Order for amendment of plaint by'appellate 
Court on payment of cost—Payment of part of coat by direction of 
primary Court—Costs ascertained in decree— Bona fide mistake; see 
Time, extension of B 
Onts—Land claimed on reappearance after x ea of title - 
Party should depend on kis own cass. 

The onus of proving the original title to a plece of land is on him, who 
claims ihe land as forming part cf his estate on its reappearance after 
submersion Into a river. 

A plaintiff In a mult for ejectment must be put to the proof of his title. 

The title of a person must depend upon the strength of his own case, and 
not upon the fortuitous circumstance of whetber another person in a 
similar position had or bad not, pressed his claim. Tarakdas Acharjee 
Choudhury v. The Secretary of State for India in Council 

—— of proving good falth is on the propounder taking benefit under the 
Will ; ses Will 

Oral evidence as to deposit of title PRU he, Taree rr cnr edita 
mortgage, a record of completed transaction, not registered ; see Equit- 
- able mortgage $e 

Order, if conciusive— Order refusing to investigate a claim preferred indir 


Order a1 Rule s8 of the Code of Gwi] Procedure (Act V of 190$)— No - 
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Order—(Centd ). 
sult brought within time —Objection, ifcon be raised in defence toa 
sutt brought by «uctlom-burchaser. 

When there is an order tantamount to a refusal of a claim made by a party 
under Order a1 Rule 58 of the Code of Civil Procedure, if that party 
fails to bring a suit as contempla'ed by Order a1 Rule 64, he Is precluded 
from amertiog his titio against the auctlon-purchaser whether plaintiff or 
defendant. 

An order refusing to investigate a claim preferred under Order a1 Rule 58 
of the Code of Civil Procedure oa the ground that it was unnecessarily 
delayed, is one under Order 21 Rule 63 and is conclusive, if not set aside 
by a sult within the period of time prescribed by Article 11, Schedule I 
of the Indian Limitation Act of 1508." 

The plaintiff as purchaser at a sale held in. execution of a decree, prayed 
for declaration of his title to the property In suit, and for possession of 
the same  Hisclaim was resisted by the defendants The latter objected 
to the attachment of tbe property in execution and claimed it as their 
own. The objection was not investigated as in Court's opinion it was 
unnecessarily delayed : 

Hald, that it was incumbent on the defendants to institute a suit as contem- 
plated by Order sı Rule 63 of the Code of Civil Procedure of 1908 and 
Article 11, Schedule I of the Indian Limitation Act of 1608. As this was 
not done lt was not open to them to defeat the claim of the plaintiff by 
agitating matters which should have been urged by them in a sult as 
provided by the provisions of the statute. Abdul Latif Laskar v. 
Akhi Mia Laskar one Sae 

of withdrawal, if can be questioned in subsequent suit-—Previous suit 
aliowed io be withdrawn, with liberty to bring fresh sult—Previous salt 
abated owing to the non-substitution of certain heirs of the necessary 
parties, when leave to withdraw granted ; see Mahomedan Law s 
——— refusing to Investigate a claim preferred under Order 21 Rule 58 ot the 
Code of Civil Procedure ; ses Order, if conclusive 
Oudh Estates Act, Sections 3, 10—Talukdar— Entry of diced Talukdar’s 
name In Lists I and Il, prepared under Section 8— Talukdari sanad, grant 
of, conferring “the full proprietory right, title and possession of the 
estite’—Rule of primogeniture—Death of the Talukdar before tha pro- 
mulgation of the statute ; see Non-talukdari property es ei 
——, Section 8, effect of recital in List II framed’ under-—Con- 
clusive evidence as to talubdari property ; see Non-talukdari property... 
———, Section 8, recital in List Il framed under, effect of, as to 
noa-talukdarl property—Rebuttable presumption in favour of the exis- 
tence of family custom of single heir descent; see Non-talukdari 
property es. ase 
, Sectlon 25—'Ordinary law’ includes existing custom ; see 
Non-talukdari property m m 
———, Section 25—'Ordinary law’ includes custom of single 
heir descent ; ses Non-talukd ari property see ese 
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Owner, if can clalm right of reversion—Roads vested re in the Muni- 
cipality ; see Grant iis 183 
,lÍcan resume possesion of disputed land—Grant not i Begg i 
impossible for execution or the object of the usa not failed , ses Grant ... 182 


:— —— of property not affected by auction sale, if can bs compelled to stop 
the sale by depositing the decretal money; tes Suit, maintalo- 
ability of ese - 75 

Paddy rent—Laxdlord wheather entitled to recover markel salus er the 
Jixed amount stipulated in the kabuliyat —Meaniny of 'Heco— Efect 
when interest made payable in money and not as ‘Bari. 

Where a lease contained a stipulation that “for the two dighas of land I 
shall deliver to you every year six dishes of paddy ; if I do not deliver 
paddy or keep it in arrears thea for the price of the abovementioned six 
bishes of paddy you shall be entitled to realise from ms with intereat 
at Re, 1 per Rs, 100 per month the ficca sum of Rs 20 either by sult or 
amicably.” 

Held, that the word ficca msans ‘fixed In perpetuity’. 

Held further, that the mention of the interest in money only and not in 
kind or not as ‘bri’ implles that the landlord is entitled, in default of 
delivery of paddy, only to claim the money mentioned in the lease. 


Ram Charan Chakravarty ¢. Raj Kumar Chakravarty m 351 
Parties to a suit, rights of, bow determined —Law, at the time of institution 
of suit ; see Suit, maintainability of - 127 


Partttlon— Suit to specifically enforce an agreement io pertition—Limtta- 
Hon Act (IX of 1908), Sch. I Art. 113—Ad mission, effect ef —Burden 
of proof, shifting of~ Withholding of best evidence, effe:t of — New 
point, if can be raised. in appsal—Ne issus raised —Consideration of 
evidence. 

In deed of agreement for partilon it was stated that partition would be 
effected {n accordance with the rules mentioned therein and that within 
6 months from the date of the agreement the parties should get the. 
properties divided according to shares by calling certain gentlemen and 
get the partition deed properly executed and registered : 

Held, that a sult to specifically enforce the agreement would be governed 
by article 113, Schedule I of the Limitation Act of 1908 and 3 
years! time ran after the lapse of 6 months from the date of the 
agreement. . 

In a certain document, A, the father of B, stated the properties were B's 
self-acquired properties. B's sons, the defendants, admitted that all the 
said properties were the Ijmali properties of the family consisting of 
plaintiff and defendants : 


Held, that the admission by the defendants shifted the burden on them of 
showing that the properties were the self-acquisitions of B for “what a 
man admits tobe true may reasonably be presumed to beso." The 
admission was not conclusive and might be shown to be wrong and made 
under circumstances which did not make it binding on the person making 
the admission, 
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Partition—(Con£d ). 

When a party withholds the best evidence in tho case, an inference adverse 
to his case must be drawn. 

In the first Court of appeal a new point vix. that with regard to property 
Aas all labour that was employed iu reciaimiog was by defendant No. 
1, one of the appellants, he wus entitled to a double share in the property 
on partition, was raised. This point was indicated In the written state- 
ment but no issue was joined on it. [t was not submitted to the judg- 
ment of the primary Court: 

Held, that it would not be right to allow the point to be raised for the first 
time in appeal as it depended on the consideration of evidence. 
Trallokya Nath Des v Kenaram Das z 

——— — , agreement to, suit to specifically enforce is deren by Art, 113, 
Sch 1 of the Limitation Act—Time, when runs; see Partition 

— — ——, effect of— Partition under Estates Partition Act (V of 1896 B. 
C.) —Tenure, if extinguished—Taluh created by seme of the fart pro- 
prieters — Part owner of taluk, if entitled to rent from ryots. 

If a tenure is created by some of the joint proprietors of an estate, it (that 
is, the tenure) is not extinguished on a partition under the Estates Parti- 
tlon Act of 1897. If the lands comprised in the tenure fell within the 
Skahass of the grantor of the tenure, there is no disturbance of the 
tenure-hokler. If they are allotted to others the tenure-holder gets 
compensation lands from the wakam of his grantor under section 99 of 
the Estates Partition Act of 1997. In any case, the tenure is neither 
destroyed nor split up. 

_ The lands in sult appertained to perent estate No. 4407. Four annas odd 
share of this estate was known as Hissya Durga Ram Roy and was owned 
by four groups of persons. The owners of this Hissya created four 
permanent tenures—three Shikmi taluks and a Kayemi Miras, The co- 
proprietors of Towzi No 4407 who had not granted tbe Shikmi taluks 
or the Kayem! Miras got thelr allotments under the Estates Partition Act 
which did not inclade the lands of the Shikm! taluks and the Kayemi 
Miras. A Shikm! taluk namely Taluk Kashi Chandra Bandopadhyay 
was created either In favour of the three groups of the owners of Hissya 
Durga Ram Roy or had been subsequently acquired by the sald owners. 
The allotments made to the proprietors of Hissye Durga Ram Roy were 
on this besis, namely, that besides getting other lands, to each group of 
such proprietors was allotted one of the sald permenent tenures, either 
a Shikm: taluk or the Kayem! Miras. The plaintiffs got Shakam No. 
I4 and the proforma defendants, the appellants, Shakam No. 13. To 
each of these Skakams was Included one of the four permanent tenures, 
Shikmi taluk Kash! Chandra Bandopadhyay being included in Shakam 
No. 13. The partition was completed in Pous, 1234. 

Before the partition Shikmi taluk Kashi Chandra Bandopadhyay was held 
in equal shares by the three groups of persons who were also proprietors 
of Hiszsya Durga Ram Roy, each.of the said three groups having a fourth 
share of Hissya Durga Ram Roy, The plaintiffs purchased 6 ennas odd 
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Partition—(Conxt3.). 

gundas share oat of the share of Ramani Mohan Roy and others, who 
were one of the groupe, both in the mid Shikmi tuluk and Toust and tbe 
pro ferma defendants tho remaining share both io the said Shikml taluk 
and the Touzi. Tbe plaintiffs sued one set of ryots whose lands‘fel! 
within Shikmi taluk Kashi Chandra Bendopadhyay olaiming 6 annas 
odd gandas of one-third of the rent due from them, from 1333 up to the 
third Kist of 1236 : 

Held, that the plaintiffs as pait owners of the taluk were entitied to claim 
rent from the ryots according to the share claimed by them. 

That the Shikmi taluks waro neither destroyed nor affected as the result of 
the partitioa. 

That the plaintiffs were eatitled to the share of the rent claimed by tham 
as part owners of the Shikmi taluk up to Pous Kist of 13354, when 

' the partition became final and after partition in their character of Shikmi 
talukdars. Rajendra Lal Bandopadhyay v Jogendra Nath 
Bandopadhyay 

—, effect of, on undivided share of family governed by Mitakshara 
School of Hindu Law—Mortgaged property jointly allotted to the 
mortgagor and another co-parcener of the family, not a mortgagor, with- 
out defining and determining their respective shares; ses Equitable 
mortgage m m 

—————sult for—Property belong to Hindu co-parcenery consisting of 
plaintiff and his father and brothers —Deed transferring plaintitfs interest 
In the joint property— Deed Intended merely to protect the plaintiff from 
his creditors ; see Hindu Law ns T 

under Estates Partition Act, 1897— Tenure created by some of the 
joint proprietors of an estate—Lands comprised In the tenure allotted to 
Others ; ses Partition, effect of M one 

Party affected by record-of-rights, when to come to Court; see Record-of- 
rights T eee 

—— to sult, adversely affected by a finding contained ina judgment on 
which a decree is based, when can appeal ; ses Appeoa! See e 

Putol Regulation (VIL cf 1819), Sections 2. amd 3—Bengol Tenancy Act 
(VII of 1885, B. C.), Sections 178, 179 and 195(e)— Rate of interest, 
stipulation for, in the Patni Kabulivat. 

Under sections 2 and 3 of the Patni Regulation, the rights as between a 
semindar and fatuidar are to be regulated by the terms of thelr engage- 
ment. Therefore, where a Patni Aadwliyat provided that in case of 
default of any kist, the lessee should pay Interest at tie rate of two 
per cent per month, the matter of interest between the parties is, by 
reason of Section 19s(e) of the Bengal Tenancy Act, to be regulated by 
the terms of the Kabulfyat and will notin any way be affected by the 
provisions of Sectlons 178 and 179 of the Bengal Tenancy Act. 

The provisions of section 179 of the Bengal Tenancy Act apply to tenures 
which are’ skararí aud permaneat tenures simpliciter and not to 
permanent tenures regulated by the special Regulation VIII of 1819. 
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Patol —(Contd ). 


In matters in which the Patni Regulation is silent, the Bengal Tenancy Act 


may furnish the rules of substantive law and procedure. Monorànjet 
Roy v. Munshi Selamuddin Ahmed Choudhury”... se 
Patni Regulation, Secs. 2, 3—Stlpulation in Putni Kabuliyat to pay TUM 
at the rate of two per cent per month—Bengal Tenancy Act, Secs. 178, 
179, 195(e) ; sre Interest qs wee 
a = — ——, Section i1 Clause (3)—Bengal Tenancy Act, Sec- 
tion I95(e', before its amendment In 1928 —Ralyat with right of occu- 
pancy, If protected from ejectment ; s-e Ejectment ` 


—À 


— — (VIII of 1819), Sec. 11, Cl (3)— Bengal Tenancy Ach 
(VII of 1885, B. C ), Sec. 195~ Tenant with niskor upajibika right— 
Ejectment of—At ihe instance of the auciion-purchaser of ihe paint 
interest — No protection under Sec. 11, Cl (3) from ejectment, nvless 
the tenant is a Khudkhast or resident cultivating raiyat. 

The question as to on whom the ioltial' onus lies is of no importance after 
the partles have had full opportunity of placing all evideoce In support 
of their fespective cases. 

Condlasions arrived at by the lower appellate Court on documentary 
evidence are aè mach binding in & second appeal ss tonclusions on oral 
evidence. i 

. A sult for ejectment instituted in December, 1927 ts not affected by the 
amendment of sectlon 195(e) of the Bengal Tenancy Act, in 1928, 

By reason of Section 195(e) of the Bengal Tenancy Act as St stood before 
the amendment of 1928, a rafyaf even though with rigbt of occupancy 
had no protection against ejectment at the instance of the auction- 
purchaser of the Pani iptexest, unless he was also a khudkast or resident 
cultivating rafyet within the meaning of section 11, clause (3) of the 
Patni Regulation. 

It is not a wrong principle to determine mesne profits with reference to the 
Kabullyat executed by the tenant and the rents recorded ln the settle- 


ment Khatlaos, Shamsuddin Ahammed v. Suresh Chandra 
Dey 


— 





» Sec. 14À. CL(b)—Putnl sales settiag aside of —Purchaser 
if to get interest on arrears for which sale was held and costs incurred 
alter publication of notice under section 8 upto sale—Interest to be 

calculated up to date of deposit and according to the terms of engage- 
ment between the Zemindar and putoldar; see Putni sale ... 

Patni sate—Seiting aride of—Patni Regulation (VIIL of 1819), See. 14 
clause (b) — Interest, calculation of. 

The legislature in enactiog Section 14A clause (D) of Patni Regulation of 
1819 Intended to depart from tbe rile laid down for setting aside a sala 
held by a Civil Court by deposit and to give thm zemindar complete 
relief. Hols not to be relegated to a sult in respect of his further 
claims to interest due in respect of the arrears for which the sale is held 
and for costs incurred by him after publication of the notice under 
section 8 up- to the sale. Tho Interest must be calculated up to the 
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Patni sale—(Contd.). 

date of the deposit and according io the terms of the engagement 

between the zemindar and putnidar. Jyotindra Mohan Chowdhury 

v. Bridhideyee Bibi -— - 39 
Penal Code, Sec. soo—Letter containing defamatory  matter—Dellvery 

of letter to complainants if publication -Injuring in the estimation of 








olbers ; ses Defamation ea sis 205 
, Sec. 504 ~ Offence, if depends on tbe sensitive feellng of the 
offended— Intention or knowledge of the offender ; see Defamation — .« 20$ 


Plaint, amendment of, order for, by appellate Court on payment of costs— 
Costs ascertained in decree —Payment of part of cost by directlon of 
primary Court—Defendant, if to put the plaintiff on his guard; see 
Time, extension of ve "T sta 
Pleader, if poeseases all the powers mentioned In the Vakalatnauma, not 
accepted by bim in writing—Name of pleader appearing in Vakalat- 
nauw—Pleader appeared and conducted the case; ses Suit, malntaln- 








ability of » js 193 
; if requires an expres authority to simply file a petition of 
compromise ; sse Suit, maintainability of Pes 3» 193 
, can file any petition on behalf of his cllant ; see Suit, maintain- 
ability of Se ae 193 
Pleader’s authority to compromise a case ; see Suit, maintainability of ... 193 
Possession, delivery of Subject matter of gift—Acts amounting to dell. 
very ; sss Mahomedan Law $e m 328 


—— m, M adverse Possession of decessed talukdar's estate by senior 
member of family—True heir, an infant of tender years; sse Non- 





talukdari property X "T 10a 
am » Khas, lf necessary —Glft of property in possesion of tenant, 
mortgagee or wrong-loer ; see Mahomedan Law m 238 





of deceased talukdar's "estate by senior memet of family, 
presumed to bs on behalf of and not adverse to the true heir, when the 
latter happeos to bs “an infant of tender years; see Non-talukdari 
property sai es 102 
of whole of joint property by co-sharer, when becomes adverse 
to his co-sharer ; see Stridhan property A ws 537 


Presumptlon—Sengal Tenancy Act (VIII of 1885), Section 50—Admis- 
ston—Entry in record of rights—Burden of prog — Alternative - 
defence — Defence in earlier suit rejected on the ground of being false 
or rested on fabricated document. 


The onus is on the person to prove that the entry In the record-of-rights Is 
wrong. 

The admission of a party is to be taken in whole and not piecemeal. 

The presumption raised under section 50 of the Bengal Tenancy Act can 
be rebutted elther by showing that the tenancy was created alter the 
Permanent Settlement of 1793 or by showing variation of'rent. 

A defendant Is not precluded from urging an alternative defence though he |” 
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Presamption — (Contd ). 
cannot support his other defence by ciedible defence or attempts to 
support it by false evidenoe. 

A peraon Is not precluded from urging any defence or It will not absolve a 
plaintiff from proving his case, though in an earlier sult of a different 
nature relating to the same holding the defence was rejected on tbe 
ground that it was attempted to be supported by false evidence or 
fabricated documents. 

The tenant defendant in his written statement filed in previous suit for rent 
by the plaintiffs stated that he was holding the land under a patta 
dated the and Bysak, 1238. The plaintiffs challenged the patta as false 
and on the basis of its falsity they succeeded fully in that suit : 

Held, that such statement did not rebut the presumption under section so 
of the Bengal Tenancy Act. Surendra Nath a v. Harl- 
pada Sardar A PA 

Ccnflict between old and recen! record-of-rights ; see Burdon 
of proof - - 
» M rebutted—Statement In Patta, dated Bysak, 1238—Patta 
proved in previous suit found falsa ; see Presumptioa tee ve 
under s-ctlon 50, Bengal Tenancy Act, how rebutted; see 
Presumption m T 
Printer of newspaper, duty of ; see Contempt of Court me 
Private property, entry into, If can bs secured by NE m 
Damages, sult for T 
Privy Council —Practice— Concurrent findings of faci — Misconsiructicn. of 
documents. 

Semble y. The Privy Council is competent to go behind the concurrent 
findings of fact by the Courts in India that certain property which 
stood in the name of a Hindu widow was held by her as enami for ber 
deceased husband, when that finding has been reached in fact upon a 
ralsconstruction of the relevant documents in the case: 


Held, however, that In the present case, on the true construction of the 
document In question, the Coarts in India were right in coming to the 
conclusion that the property was held by the widow as demams for her 
late husband. Sailendra Nath Das v. Seroj Kumar Das ove 

; appeal to, if fails —Result of appeal depends upon questions 

of fact--Appellant unable to displace the findings of fact — Evidence, 


P 





Mtn n 





t 





convincing ; see Appeal to Privy Coancil T" T 
——— ———— Record—Inclusion of unnecessary document; see Non- 
talukdari property - 


Probate Court, sanction of, if necessary to mortgage minot cof bios 
property by manager of a joint Mitakshara family —Letters of adminis- 
tration granted in respect of estate of deceased person, who wasa 
member of such family ; sse Mortgage "n 

Promissory note, consideration for~Onus—Negotiable Instruments Act 
(XXVI of 1881), Section 118. 

When the execution of a promissory aote hag Sern proved, the considera- 
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Promissory note—(Conid ). 
tion is to be presumed and the onus Is on the defendant to show that 
there was no consideration for the promissory note 
The term ‘consideration’ is not restricted to cash money only. Kedar 
Nath Basa v. Radhanath Nath ics ss 17 
Property, if vest in the receiver in insolvency —Valid trust created by the 
insolvent prior to insolvency ; see Insolvency 274 
Propounder taking benefit under the Will, if discharged his onus of gee 
falth—Absence of croes-examination suggesting active participation oa 
the part of the propounder in the matter of the execution of the WIllI— 
Positive evidence of undue Influence wanting’; see Will T" si 304 
Provincial Insolvency Act, Sec. 4 Sub-Section (2), if bars an appeal to 
Privy Counci] from an order and judgment of the High Court made 
on appeal preferred under section 75 Sub-Section (3) from an order of 
the District Judge, on tbe Original Side, on any of the matters referred 
to in Schedule I of the Act; aes Appeal to Privy Council ... 55 
—— (V. of 1990), Sections 4(2), POM cp » 
the Privy Council. 
Section 4, Sub-Section (2) of the Proviaclal Insolvency Act, 1920, (provid- 
ing that the decision of the Court on all quostions arising la insolvency 
“shall bs final'’) does not bar an appeal to the Privy Council from an 
order and judgment of the High Court made on an appeal preferred 
under Sectlon 75, Sub-Section (2) from an order of the District Court, on 
the Original Side, on any of the matters referred to in Schedule I of the 
Act. Maung Ba Thaw, Receiver of the Estate of Po Thit 
». Ma Pin E ee 55 
, (V. of 1920)—Valid trust created by the insol- 
went prier to the insolwsmcy— S urisdichion of receiver in insolvency 
to dsal with properiy comprised in auch trust—Suit for administration 
of trust, the appropriates remedy 
Where, prior to bankruptcy, the insolvent executes a trust deed vesting his 
property in trustees for payment of his secured and unsecured creditors, 
and in proceedings instituted under Section 53 of the Provincial Insol- 
vency Act, 1990, the deed is upheld as a valid and effective deed of 
trust, the propecty comprised therein does not form part of the Insol- 
vent's estate and, consequently, does not vest In the receiver in insol- 
vency. The Receiver is not, therefore, competent to des] with such 
property in any way or to administer lt either oa behalf of the general 
body of creditors or in accordance with tbe terms of the trust deed. 
Where the receiver in Insolvency had taken possession of such aseets and 
realized the rents and profits therefrom, the Privy Council, on appeal 
by a secured creditor (whose debt was included in the trust deed) quashed 
the orders of the Courts In India passed on the Insolvency Side and, 
holding that the property did no: fall to be administered under the 
Provincial Insolvency. Act, directed that, upon the creditor forthwith 
instituting a sut for the administration of the trust in the appropriate 
Court, the Insolrency Coart do transfer to the Coa rt of administration. 











— 


Vor. LXI] . INDEX OF CASES, 


Provincia] Insolvency Act—(Contd.). 
the funds in the hands of the receiver in insolvency, H. Hunter, 
Liquidator, Bank of Upper India Limited s. Rani Kaniz 
Abid ae s 
s Schedule J, any of the matters referred to in, 
order on— Decision of appellate Court ; see Appeal to Privy Council 


Provincia] Small Cause Courts Act (IX of 1837), Sections 16, 32, 35— 
Suit insiiluitd asa Small Cause—Offcer transferred and suiii sent 
to ordinary Civil Court in consequence of want of Small Cause Court 
powers of higher limits in the new oficer—The new oficer invested 
with higher S.C C. powers before the intal of the suit—Appeal, if 
maintainable. 


Sub-S«ction (2) of Section 3 of the Provincial Small Cause Couris Act is 
in the nature of a proviso to Sub-Sction (1) of that section and therefore 
its Operaticn must be limited to the cases expressly mentioned 
therein. 


That sub section applies only where a suit is instituted or a proceeding 
commenced at a time when there is no Small Cause Court in the locality, 
and the subsequent investilure of tke Court with Small Cause Court 
jurisdiction wil not convert the sult or proceeding into a Smal) Cause. 
It bas no application to the case where the suit was orlgially instituted 
as a Small Cause, 


If a suit originally instituted as a small cause was subsequently sent to the 
ordinary Civil Court under Section 35 of the Act in consequence of 
tbe abolition of the Small Causs Court and if before the commencement 
of its trial, the Civil Court acquires powers to deal with it as a small 
cause, Section 35, Subsection (1) of tke Ac: would apply. This ts so 
because If at the da'e of the trial there was a Court of Small Causes in 
the locality competent to try the suit, Section 16 of the Act would take 


— ÁM áÁ— 








away the jurisdiction of the ordinary Courts to try the same. Mahesh - 


Chandra Mall s. Sm. Gangamayee Maxumdar 








, Section 22 Sub-Section (1) applies— 
Suit originally instituted as a Small Cause, subsequently sent to ordinary 
Civil Court owing to abolition of Small Cause Court and before the 
commencement of its trial, the Civil Court acquiring power to deal with 
ita as a small cause ; see Appeal, 1f maintainable 

—— —— --——, Section 5s, Sab-Section (2), Y 
applicab!e to a suit originally instituted as a small cause ; see Appeal, if 
mgintalnable ` 

"— —— ————————, Section 35 Sub-Section (2), scope 

of; see Appeal, if maintainable 

Question of fact - Indian Contract Act, Section 264— Persons deling with a a 
firm, If had notice of the dissolution of the firm ; see Partnership sii 

Railway Company, if to disclose to the consigaor how the consignrrent was 
dealt with during transit—Risk note H—Pgckages placed in a wagon 
senled and rivetted at the place of consigament ; ses Damages nd 
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Raliway Company, obligation of, to disclose to consignor how the consign- 
ment was dealt with during transit—Risk note H, constuction of— 
Obligation, how discharged ; see Damages " 7 896 
Recelver in insolvency, if can deal with property comprised in valid trust 
created by the Insolvent prior to Insolvency ; see Insolvency 274 
Record-of-rights, entry in—Evidence with presumptlon—Party, If to iteli 
the effect of such presumption ; see Record-of-rights E 2 $19 
, entry in—Presumption—Suit for declaration as to 
tncerrectness—Limitation in such suits. 
An entry In a record-of-rights neither creates nor takes away any 1ight, it is 
made on the basis of possession. 
Such an entry remains as a plece of evidence with a presumption of correct- 
ness attached to it and it is not absolutely incumbent for a party to avoid 
the effect of such presumption. 


A party affected by an entry in a record-of-rights can come to Court when 
he finds some injury actually arising from it. 


So long as a suit is framed to avert or remedy an injury and it js in time 
for that purpose, it should not be held to be out of time simply because 
of the fact that a declaration as regarde the fucorrectness of the entry is 
sought for as ancillary to the relief as to the Injury. Ahmed Hossein 
Bepari v. Digendra Narain Singh Roy is m 519 
———-, entry in, effect of, as to right- Paisaia ; sse Record- 
of-rights - - 519 
Redemption, if to b» plecemea!—Mortga gee relinquishing his claim in Court. 
against a purchaser of a portion cf equity of redemptlon—Purchaser of 
other portion ; see Mortgage ats ii 360 
——— e—, If to bs plecemeal—Purchaser of other portion of equity of 
redemption claiming—Mlortgagee relinqulsh!ng bis claim in Court against 





a purchaser of a portion of equity of redemption ; see Mortgage XU 560 
Rellef from operation of Limitation Act on ground of hardship or mistake ; 

ses Limitation ove 267 
Rent decree, execution of—Decree-holder, if to proceed against the rent 

land In the first instance ; see Execution PN 91 


Representative suit —Sui? concerning a public trusi—Original appellant 
ws? willing io prosecute the appeal—Anether member of Mahomedan 
community, if can be added as party— Fresh sanction of the Collector in 
such cases, if necessary—Civil Precedure Code (Act V of 1908), 
Section 92 and order 1 rule 10 clause 2. 
When the original appellant was not willing to prosecute the appeal, 
arising out of a mit concerning a public trust under Section 93 of the 
Civil Procedure Code instituted after obtaining proper sanction of the 
Collector, it was open to another member of the Mahomedan community 
interested in the trust to be added as an appellant and prosecute the 
appel without fresh sanction. Faixunnessa s. Gholam Rabbani 
alias Lal Mia eis oo 469 
Repudiation of contract on spesoific grounds—Party, if entitled to justify 
repudiation on other ground ; see Buyer, duty of - » 230 
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Registration —Memorandum evidencing equitable mortgage by deposit of 
title deeds, simply & record of completed transaction ; see Puis 
mortgage 

Registration Act, Section 17(b)—Document between dani aid 
principal debtor, in which surety was no party, releasing charge on one 
of the properties, executed after consolidation mortgage and surety bond 
guaranteelng repayment of joan ; aes Contract eee 

—— ——, Section A c Document releasing a chargo PE bx 
registered mortgage deed ~ Document, if can be given in evidence ; se 
contract 

Regulation VIII of 1819, Sections 2, 3 

—— — —, Section 11 Clause (3) s 

——————— — —, Section 14A. Clause (b) je oe 

Residential purpose, tenancy for—Origin, unknown—Tenancy, when In its 
origin of a permanent character ; ses Tenancy ove a0 

Res judicata —Find! ngs in a sult inter paries tried analogously with another 
sult between the same parties—Appeal preferred against the decres of 
one of the sults ; see Suit, maintainability of 

Ideatity of issue and not identity of subject matter alt: 
ses Constructive res jadicata - m 

—— ——— Relatlonskip of landlord and tenani, absence of—Suti for 
ejecimeni and reni—Sabsequent suti fer possession on declaration of 
tithe—Such suit, tf barred. 


Where a landlord being unsuccessful in a suit for ejectment and zub- 
sequently in a suit for rent to prove the relationsbip of landlord and 


tenant brings a sult for possession on declaration of title on tbe ground 
of repudiation of tenancy : 














Held, tbat the findings In the previous suits by the landlord for ejectment 
and for rent would not be res judicata In the subsequent suit for posses- 
sion on the point of plaintiffs’ title or on the point of relationship of 
landlord and tenant at a time not covered by the two previous sits. 
Bhupendra Nath Roy v. Narayan Pada Pandit ss ate 

—-—- ——- Suit for declaration that a compromise decree was fraudulent, 
collusive and illegal and that defendant Nos 1 to 3 acquired no rights 
thereander for enabling them to receive rent or profits of land covered by 
the seid decree from defendants Nos. 4 to 6- Previous suit for money 
by defendants Nos. 1 to 3 against defendants Nos. 4 to 6 for recovery of 
rent oc pr ofits—No relief claimed against plaintiffs of subscquent suit; 
ate Suit, maintaloabllity of ue 

Reversioner, if affected by assertion of hostile right against female fife 
holder of property ; see Stridhan property ` - T 

Rights of partice to a suit, how determined—Law, at the time of institution 
of sult ; see Suit, maintainability of iis 

R isk Note H, construction of —Rallway Company, if to disclose. to the con- 
signor how the consignment was dealt with during transit-—Packages 
placed in a wagon sealed and rivetted at the place of consignment; ses 
Damages 
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Ryot —Tenancy existiog from before 1885 -Occupation by cultivation and 
payment of rent ; ses Tenants, status of es T 

Sale for want of necessity as to part to ba sat aside im folo and not piesa: 
on condition ; see Sale 

—— ef 14 villages at gross under value—Necessity—Court not i NNI 
to make wem bargain letesen parties and to uphold the sale as t» 
cert iin willages—Sal, set aside in toto—Conditional on vendee being 
reimbursed for his money which went to discharge previous incum- 
brances on the property. 

In a suil brought by the widow and the adopted son of a deceased semindar 
to sat aside, on the ground of want of necessity, a sale by the late 
gemindar In 1913 of 14 villages ia favour of the defendant for Rs. 85,000, 
the trial Judge found: (1) that the purchase prico was applied towards 
discharging previous mortgages on the property : (2) that the 14 villages 
were admittedly sold at a gross undervalue, the property being worth at 
least Rs. 1,10,000. On these findings, the trial Judge held that the sale 
was not valid beyond the lifetime of the late semindat, the vendor, but 
inasmuich as the Rs. 85,050 paid by the defendant wont to discharge 
previous Incdmbrances, he made it a condition of his order setting aside 
the sale, that the plaintiffs should pay to the defendant his ‘Rs 85,000, 
with simple interest at 9 per cent. per annum. 

On appeal by the defendant, the High Court, without the consent of the 
parties or either of them, remanded ihe case to the trial Judge fora 
finding as to how many of the 14 villages, if sold, would bave properly 
fetched the price of Rs. 8s,coco in 1912, taking thelr total value to be 
Rs. 1,10,000. The trial Court found that a sale of 9 villages would be 
sufficient to make up the Rs. 85,000 pak by the defendant. The High 
Court, on this return, declared the sale of these 9 villages to the defen- 
dant to be valid and blading on the estato, and they awarded to the 
plaintiffs the remaining 5 villages which were excluded from the sale. 

On appeal by the plaintiffs and the defendant to the Privy Council : 

Held; (1) That the remand made by the High Court and the order 
following upon the report of the District Judge were beyond the com 
petence of the High Court ; 

(a) That the High Court had no jurisdiction to make a new bargain 
between the parties to the sale to split the parcels, and to compel the 
defendant to accept 9 villages arbitrarily assigned to him for. Rs. 85,050 
or any other sum; 


(3) That, under the clrcametinces, the male of the 14 villages could not 
stand, and that the original order of the trial Judge, setting aside the sale 
in io on the condition aforesaid, ought to be restored as meeting the 
equities and justice of the case. S. T. Nagappa Chettiar alias 
Chokkalinga Chettiar s. Brahadambal Amman! Rajayee 

— of 14 villages at gross undervalue— Want of necessity—Sale set aside 
in tofe, conditlonal on vendee beling reimbursed for his money which 
went to discharge previous Incumbrances on the property; ses Sale... 
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Sale set aside im tof, conditional on vendee being reimbursed for his money 
which went to discharge previous incumbrances on the property —Sale 
of 14 villages at gross undervalue -Want of necessity ; see Sale 

Samanodaka relationship not extending beyond the r4th degree according 
to the Mitakshara School of the Hindu Law ; see Hindu Law sas 

Scandalleation of Court, deserving to be dealt with summarily; see 
Contempt of Court 

Second appeal—Conclusions on documentary evidence ; see Ejectment $ 

‘ Question of estoppel, if can be raised for the firat time ; ses 
Suit, maintainability of 

Secondary evidence, admissibility ef —Objection, when to di finc 
Decument per se admissible —Hearsay evidence as to lest of the docu- 
ment, if can be received. 

A document which is per se inadmissible in evidence, can be objected to 
at any time, 

But if the objection relates to the method of proof, that is, 1f secondary 
evidence is sought to be put in Instead of the original, the objection 
must be taken at the earliest point of time. 

If a document is not inadmiseible per se aud if secondary evidence of it ts 
scught to be tendered, the right time to object would be at the time 
when the document Is put in and not at the appellate stage oc at the 
time of argument 


In order to show that search has been made for a document, so as to let. in 
secondary proof of its contents hearsay evidence of the answers given 
by persons who were likely to have it in thelr custody ought to be 
received. Dol Gobinda Das ». Makbul Sheikh 

Secondary evidence of agreemeet contained in the unregisterod aa 
releasing a portion of charga created by registered mortgage deed, if 
can be given by surety for showing variation of contract; ser 
Contract - m 


Small Causes Court, when and under what circumstances to make !nszal- 
ment decree ; see Decree for instalments Ye 








— —  — —— sult sent to ordinary Civil Court owing to abolitlon of 
Small Cause Court, but before thé comnrencement of ita trial, the Civil 
Coprt acquiring power to deal with It as a Small Cause; see Appeal, if 
Intainable Sia 
Solonama, if enforceatle in execution—Decree not valid dide Taw—Decreo 
passed by Civil Court on bond against a member of the Co-operative 
Credit Society on admisslon— Amount sought to be realised according to 
the terme of Solenama ; ste. Execution "m 
Specific Rellef Act, Section 9—Dispossesston, what is ; see Possession 
—— —————-, Section 9— Exercise of right of way over a plece of 
land is not disposeession ; see Possession Ves eh 
-— — , Section 9—*Otherwise than in due course of law’ is 
not synonymous with '"iliegally'C-Menning of ‘otherwise than in due 
course of Jaw’ ; ses Possession m gs 
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Statement to ground estoppel must be clear and unambiguous; ses 
Estoppel ie 

Stridhan property—Inkerited by femala— Assertion of hostile right against 
Semale lífe-kolder af propsrty—Adverse possession against co-sharer. 

If a female inherits a stridhan property, she does not get an absolute 
Interest therein. 

An assertion of right as against a fomale holder of property fcr life is of no 
avail as against the reversloners whose interests accrue on the death of 
the life-holder. 

If a co-sharec is in possession of the whole of a joint property, his possem- 
sion ordinarily would be referred to a lawful title, It would not be 
adverse against his co-sharer unless there be an assertion of a bostile 
title by bim to the knowledge of his co-shares. Roy Bahadur 
Mabendra Narayan Roy v. Dakshina Ranjan Roy Choun- 
dhury fee si 

— — property inberited by íemale—Estate, nature of, taken; ses 
Stridhan property ; 

Sub-Divistonal Officer, if can take cognizance of a case ber: Section 188 
Indian Penal Code for disobedience of hl» own order under Section 144 of 


the Code of Criminal Procedure—Order without jurisdiction; ses. 


Jurisdiction A eee 


——— — Officer, procedure to be followed by, in taking cognizance 
of a case under Section 188 Indian Peoal Code for disob:dience of bis 
own order under Section 144 Criminal Procedure Code; j see Juris- 
diction ; see 

Substantial question of bw osse nities res judicata - Correct application 
of law ; ses Leave to appeal to Privy Council den 

Substantive point, if can ke raised in appeal to Privy Council Appeal 
against decision on technical point, decision on substantive point fouod 
in appellant's favour—Devision on technical point reversed— Question on 
substantive point not raised by respondent; see Suit, maintain- 
ability of i m. me 





Suit, if malntainable— Agreement rot empowering licensee to discontinue 
supply to premises for non-payment of charges of other premtses— 
Clause empowering licensee to discontinue the supply to premises where 
there Is no default ; ses Damages, suit for dde 

—À maintainability of —Bengal Tenancy Act (VIII of 1885 as envied by 
Act IV B. C. ef 1929), section 109 Prowiso—Application under 
sections 105 amd 106 of the Bengal Tenancy Act—Application for 
assessment of rent for one-third shore ~Sxbsequent suit for assessment 
of one-fourth share of the same—Applicarion dismissed—Sudject 
matte? — Righis of partiss with regard to suit, how determined. 

The rights of parties with regard to a sult are determined on the law as it 
stands at the date of the institution of suit. 

The proviso to section 109 of the Bengal Tenancy Act is a substantive 
provision enacted in order to be operative from the point of time at 
which the enactment was intended to como into force. 
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Sult—(Cenid ). 

Tho legislature by express words created in favour of the intending plaintiff 
a right which inforentially took away any other right which the defen- 
dant may have acquired by reason of the disability which the section as 
it stood before its amendment had placed on the plaintiff. 

The subject-matter of application under sections 105 and 106 of the Bengal 
Tenancy Act, 1883, was a claim toa one-third share in the lands—a 
claim which had been negatived in the record-of-rights, and the claim 
with respect to that one-third share consisted of two alternative reliefs, 
namely (a) for Khas possession and (b) for assessment of rent. [n the 
present suit the plaintiffs took their stand upoan the entry In the record- 
of nghts and asked for assessment of rent in respect of four annas share 
as recorded therela and also for recovery of rent at the assessed rate for 
certain years previous to the institution of the sult. The suit was 
instituted after the Amending Act IV of 1928 (B. C.) came into 
operation : ? 

Held, that the present claim for assessment of rent in respect of one-fourth 
share on the footing of the record-of-rights, was not the subject- 
matter of the application under sections 105 and 106 of the Bengal 
Tenancy Act and was not therefore governed by section 10) of 
the Act. 

Held, further, that the plaintiffa were saved by the proviso to section 109 
of the Bengal Tenancy Act. Kumar Debendra Lal Khan s. 
Sudkaram Ray sss 5 

Sult, maintainability o/—Suit by mortgages Bank Arrangement beimeen 
the Bank in liquidation and its creditors, by virtue of which the whole 
ef the assets of the Bank had been transferred toa purchasing com- 
pany, the Trust of India, Limited — Agreement mot registered under 
Transfer of Property Act (IV of 1882) — Agreement incomplete—Agree- 
ment, effect of—Transfer of unsecured debt— Appeal against decision 
on technical peint, decision on substantive point found in his favour— 
Decision on technical point reversed—Question on substantive point 
not raised by respondent —Substantive point, if can be raised in appeal 
to Privy Council, 

In a sult on mortgage, the defences of the mortgagor, inter alia, were, 
Jfiretly, defence of dimability, viz. that the moutgagor was a purdanasheen 
lady ; that the mortgage had been procured from ber by her brother, 
whom she had enstrusted with her power of attorney, that he had by means 
thereof obtained in her name from the Bank an advance of Rs. 15005 ; 
that no part of that advance was ever received by her: that in point 
of fact she had not desired to go into the transaction at all, and that 
there was insufficient compliance with the formallties and conditions 
requisite before a mortgage executed by a paurdanasheen lady could be 
enforced against her; mud, secexdly, that the plaintiff Bank was cot 
entitled to sue by reason of the fact that there had been before the inst- 
tution of sultan arrangement come to between the Bank by that time 


In Hquidation and its credjtors by virtue of which the whole of the 


127 
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asset» of the Bank had been transferred to a puichasing company, 
the Trust of India, Limited : that all interest In this mortgage debt had 
passed to the Trust, so that the Bank had no longer any right to sue in 
respect of it. 

As regards the defence of disability, the Court of first instance found 
against the mortgagor defendant but dismissed the suit holding that the 
Bank had no rightto sue. The Bank appealed to the High Court and 
there the argument was directed exclusively to the issue whether the 
appellant, the Bank, through its liquidator, had any ngbt to sue. Upon 
that-issue the High Court came to the conclusion that the right to sue 
in respect of the mortgage debt remained with the Bank unaffected by 
the arrangement. No other question was raised before the High Court. 
The mortgagor did not there: revive what was called the disability 
defence. It was agreed before thelr Lordships of the Privy Council that 
the mortgagor was perfectly entitled todo so had she been so minded E 
although she had given no notice of. cross-appeal. But the question was 
notralsed by heratsll. She confined her answer to the appeal solely 
to her contentlon that the Bank had no right of suit. She wanted to 
raise the disability defence before the Privy Council and asked leave to 
reopen that question : 

Thelr Lordships refused to grant such leave (though they had under excep- 
tional circumstances such power), as the case came within the genecal 
view of the Board as expounded in the case of Dhasnwhdhari Singh and . 
another v. Mahabir Pershad Singh and another. ' 

Held, that the suft by the Bank was maintainable and was appropriate. 

That the sult by the Trust of India was not appropriate. 

That the agreement as a transfer of the security was of no effect by reason 
of non-registration and that the ownership of the Bank had never passed 
to the Trust. 

lt was argued that though there had been no legal transfer, of the security, 
the transfer of the unsecured debt had been completed and in respect of 
that unsecured debt no one could sue except the Trust ; 

Held, tbat the transfer of the mortgage debt was effective as between the 
transferor and the transferees. But any proceedings to recover the 
debt brought against the mortgagor must be, not inthe name of the 
transferee, bat In that of the transferor. There bad bean no completion 
in any legal sense of the word and no legal assignment or transfer of the 
assets included in the agreement and not legally transferred virtue of 
the agreement Itself. Fanny Skinner aliss Nasira Begam, Since 
Deceased ». The Bank of Upper India, Limited, in Liqui- 
dation - eee 477 

——, maintainability of—Suit to ssi aside a decree based om compromise— 
Fraud, allegation of, negatiesd —Ground for setting aside such decree 
Qi Res judicata—Pro froma defendants —Not necessary party—Limita- 
tion Act (IX of 1908), Sch. I. Arts. 90, 97, 120—V akalaimama, if 
accepted by pleader——-Name appeared in Vahalatnama—Fleader allowed 
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Sult—{Conid ). f 
to appear and conduct the case—Pleader, if requires amy authority to 
fila petition of compromsse—Swit tried as analogous — Decision in one 
suit, if operates as res judicata yn the other suit. 

A suit to set aside a consent decreo is maintainable although there is no 
allegation or proof of fraud, on any ground which would invalidate an 
agreement between the parties. 

Such a suit is governed by Article 120, Schedule I of the Indian Limitation 
Act. 

A suit was instituted by plaintiff No. 1 and another person for a declara- 
tion that a compiomse decree passed in Title Suit No. 506 of 1923 
was fraudulent, collusive and illegal, that defendants No. 1 to 3 acquired 
‘no rights thereunder for enabling them to receive rent or profits of the 
land (Dag No. 2213) covered by the said decree from defendants Nos. 4 
to 6 and for confirmatica of their possession thereon, 

‘Defendants Nos. 1 to 4 instituted a Mooey Sult No 1 of 1929 against 
defendants Nos. 4 to 6 for recovery of rent or profits from them of tbe 
lands described in Dag No. 2213. Tothis suit the plaintiffs and pro 
forma defendant No.7 were impleaded as pro forma defendants Nos. 
5to7. No relief was claimed against them and they were not necessary 
parties : 

Held, that the fiadlags in tbe Money Suit could not conclude the 
plaintiffs. . 

Obiter : Findings ina sult inter partes tried analogously with another 
sult between the samo parties, operate as res judicata when an appeal is 
preferred from the decree of one of the suits only. 

Where the name of the pleader appeared in the Vakalatnama and he was 
allowed to appear and conduct the case, there was an acceptance of the 
Vakalatoama by him, though he had not accepted it in writing, and he 
had all the powers mentioned in the Vakalatnama. 

A pleader does not require an express authority to simply file a petition of 
compromise. His position as pleader of a party authorises him /o fije any 
petition on behalf cf his client. 


As in the present case the pleader was authorised to sign the petition of 
compromise on behalf of hm client, h.s signature on the petition of 
compromise was In law the signature of his cheat. 

Sembla . [t scoms that a pleader has implied authority to compromise a suit 
on behalf of his clien', when there is no express instruction by the client 
not to compromuse. Nibaran Chandra Shaha v. Motilal Shaha ... 

— against a limited company — Effect of voluntary liquidation — Liquidators 
not parties to the sult, it is Improper to implead them as defendants , see 
Estoppel » , oe E" 

— by mortgagee Bank—Arrangement between the Bank in liquidation and 
its creditors, by virtue of which the whole of the assets of the Bank had 


been transferred to Trust of India, Limited—Agreement not registered 5 


under Transfer of Property Act Agreement, incomplete; see’ Suit, 
maintainability of 


oo II 
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Sult—to avert oc remedy an Injury, in time —Declaration as to incorrectness 
of entry in record-of-rights, ancillary to rellef to injury out of time; see 
Record-of-rights 

—— to enforce right of pre-emption under Mahomedan Law - Element of 
promptness absent ; see Deed of transfer Ves 

—— to recovei pascorion of a Math village sold by previous Maat K 
de facto Mahant, if milotainable ; sse Limitatlon 

— to set aside consent decree—No allegation or proof of fan or any 
ground whioh would invalidate an agreement; see Sult, maintain- 
ability of sie See 

, —— toset aside consent decree is governed by Schedule I. Article 120 of 
the Indian Limitation Act ; ses Suit, maintainability of 

Support, attempted withdrawal of—Injanction ; see Damages boe 

Surety, if bound to something for which he has not contracted ; see Con- 
tract 

» If liable—Surety sued in respect of a contract oc obligation different 
from the one which he guaranteed ; see Contract 

Suspension of ren? —Dispossession by landlord —Oons—Decres allowing 
suspension, kow jar binding in a subsequent rent suit —Finally 
published record of rights showing the entire reni payabie—Presump- 
tion by thom te be rebutted. 


When suspension of rent is claimed by a tenant on the ground of disposses- 
sioa from a part of the tenancy the onus is entirely on him to prove dis- 
possession and the extent of eviction even though suspension of rent was 
allowed in a previous rent suit. 


The tenant is to prove affirmatively that the earlier dispossession continued 
down to the period for which rent was claimed in the present suit. Tho 
onus was nol on ths landlords to establish that the tenauts had been 
restored to possession. 

An entry in a finally published record of rights made at a date subsequent 
to a previous suit- for rent jn which suspension was allowed, made it 

„incumbent upon the tenant to prove subsequent dispoesession and unless 
that was done tne Presumption arising from the record of rights stood 
unrebutted and the landlord was entitled to a decree for rent, Jotindra 
Nath Haldar v. Aswini Kumar Mandal 

Taluk, part owner of, if entitled to rent from ryots—Taluk created by some 
of’? the joint proprietors of an estate—Vartitlon under Estates Partition 
Act, 1897 ; see Partition, effect of A ssi 

Tenancy, if permanent —Tenancy for residential purpose — Origin unknown — 
Rent never varled—One or two transfers; see Tenancy ... 





——— — , permanent, inference of—Origin unknown—Tenancy for residen- 
Hal purposes and rent not varied. 
When it was proved on behalf of the tenant that the tenancy was for 
residential, purposes, that its.origin was unknown, that the rent had not 
beon varied at any time, that there had been one or two transfers ; 


P aar, 


519 
36o 


122 


193 


134 
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Tenancy —(Contd ). 
Held, that these circumstanees would not lead to the Inference that the 
tenancy was In Its origin of a permanent character. 
Unless there be a series of transfer of a tenancy for residential purposes of 
which tho origin is unknown and a series of recognitions, ths Court 
would not be right in inferring that the tenancy was in its oiigin of a 
permanent character. Ral Satyendra Nath Bhadra Bahadur s. 
Charu Sankar Roy Chowdhurl ica 
for residentia! purpose— Origin, Sudan een dom In its 
origin o£ a permanent character ; see Tenancy see ss 
Tenant, if a ryot—Old tenancy of unknowa origin— Tenant ia cultivating 
possession of a portion of lands duriag the first few years — Tenant 
afterwards Increasing his own cultivation and at the same time letting 
in sub-tenants on the rest of tho lands; see Tenant, status of 








—, actual interest of, if affected — Interest: uf former tenant sold away 

ln execution of rent decree —Name of outgoing tenant recorded as tenant 

in settlement paper—Landlord recovering rent by sult against the 

recorded tenant ; ses Suit, malotainabllity of Sas 

—, a ryot—Tenancy existing from before 1885—Entlre BE in its 
ingeption in cult:vatlog possession of the tenant for a number of years—- 
Letting in sub-tenacts in pectlons of lands of the tenancy: see Tenant, 
status of 

—— — ~, and not landlord, to prove affirmitively that the earlier dispoesession 


continued down to the period for which rent was claimed ; ses Saspen- 
sion of reat 


—, status of —Tenancy created before 1885. 

Under the Bengal Tenancy Act, it is to be seen the purpose for which the 
teqancy was originally acquired. As regards a tenancy which exlsted 
from before to give a person the status of a ryot it will have to be 
found that he was in occupation by cultivation and payment of rent, a 
contract conferring the status of a ryot being deduclb'e from such 
circumstances. It is possible that with reference toa tenancy of the 
latter kind if nothing else is known than that the entire tenancy sicca its 
inception was in the cultivating poeseesion of the tenant for a number of. 
years, the tenant was a ryot even though he may have subsequently let 
in sub-tenants in portions of the lands of the tenancy. But if all that 
can bs gathered in respect of an old tenancy of unknown origin is that 
during the first few years, the tenant was in cultivating possession of 
& portion of lands of the tenancy, and then went on Increasing his own 
cullivation and at the same time letting in sub-tenants on the rest of 
the lands, the position is very different and It would require investigation 
of all other attendant circumstances in order to fiad out whether such 
a person was a ryot or a tenure-holder. There may also be cases 
where it would bs profitable to examine the subsequent use of the 
tenancy, but only to the extent that such use throws light upon the 
attendant circumstances and in that way on the original purpose of the 
tenancy. And where such examination is justified, the use during the 
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entire period of the existence of the tenancy has to be taken into account. 
In the Bengal Tenancy Act of 1883 there is the presumption contained 
ia subsection (5) of section 5. It is a statutory presumption under 
that Act, but a presumption depending upon the largeness or smallness of 
the area of the tenancy, being founded on reason, had all along existed, 
even before that act, as a presumption of fact. Mahammad Mayen- 


uddin Mea s. Mabaraja Bahadur Sir Prodyot Kumar = 

Tagore 550 
— —— asserting bigher status to the knowledge of landlord, effect Of; see 

Ejectment Sed 20 


———— to prove subsequent dispossession—Entry in a finally published 
record-of-rights made subsequent to previous sult for rent in which 
suspension was allowed— Presumption arising from record-of-rights ; see 
Suspension of rent eee 134 

Tenure, if extingulshed —Tenure created by some of tho joint jeopaéton of 
au estate—Partition under Estates Partition Act, 1897 ; see Partition, 
effect of; I 

— 5, If split up —Tenare troated by some of the joint orada of an 
estate —Partition under Estates Partition Act, 1897 ~Lands comprised’ 


in the tenure allotted to othera ; ses Partition, effect of s suo M 1 
Text writers, ancient, and commentators, conílict between— Whose opinion 
to prevail ; see Hindu Law tee 251 


Time, extension of—Discrstion—Order for amendment of plaint on as: 
ment of cost by appellate Court — Payment of part of cost by direction 
of primary Court— Plaintif, if misled by order—Cost ascertained in 
decree. . 

“ In appeal the Court ordered amendment of plaint on payment of cost, 
which is ascertained in the decree, to the defendant within certain time’ 
from the arrival of the record. The Subordinate Judge directed the 
plaintiff to pay only a portion of the costs decreed in favour of the 
defendant. The plaintiff deposited the costs as directed by the trial 
Court and not by the appellate Court. Tbe plaintiff then applied for . 
amendment of the plafnt and the trial Court allowed the ameodment. 
When the suit came up for hearing the defendant contended that the 
suit could not go on as the costs as directed by the appellate Court was 
not paid by the plaintif witoin the time fixed. The Subordinate Judge 
gave effect to this contention. The plaintiff then applied under : 
Order 47 Rule 1 and sectlons 114, 148 and 151 of the Code of ‘Civil 
Procedure for extension of time for paying the balance cf costs: 

Held, that this was not a case in which time should be extended, as the 
omission to deposit the entire cost was not due to a bena fide mistake 
oa the part of the plaintiff though he relied on the order of trial Court. 
The plaintiff was not misled by the order of the trial Court. 

That it was the duty of the plaintiff to carry ont the order of the ee 
Court. 

_ That It was not the duty of the defendants to put the plaintiff on his 
guard. Purna Chandra De v. Panchu Gopal De iss aia 512 
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de proof of—Land claimed on reappearance after nbimeralon into river; ' 


see Onus $ ane one 
by adverse possession — Evidence, nature of ; see Appeal .. ons 
———— depends oa the strength of plaintiffs case and not upon fortultous 





circumstance of whether another person In-a siníilar position had or had - 


not, pressed his claim ; see Onus 

Transfer, deed of, when effective in case of third re see Deed ot 
transfer 

of part of interest in the holding— Transfer oo condition that 
underlease to ba given to the transferor ; ses Occupancy holding, non- 
transferable 

Transfer of Property Act, Section 3— Notice— Representation by mort- 
gagor of no incumbrance on properties—No enquiry about Incumbrance ; 
see Mortgage ave 

— es nnn, Section 4t—Purchaser of aiy ‘ei redemp- 
tion, If can contend that assignment was not tn respect of entire rights 
of morigagor—Parties, present, not contending ; see Mortgage m 

— — —— ——— ———, Section 54, Faragraph 3— Registration Act, 
Section 40, if spplicable— Unregistered Kobala of tangíble immovable 
property of a valus lesa than Rs 100, though not conferring title, is 
admissible for collateral purpose of showing the nature of possession , ses 





Admissibility Lo QA jn 
——— a — — , Section 56, scope of, widened by amendment 
of 1929 ; sse Mortgage ee m 
—— ————— —— ; Section 56 before its amendment in 1929, 1f 





applicable ‘to cases of more than two properties subject to common 
charge ; see Mortgage tee m 
Transfer of unsecured debt, effect of ; ; sce Suit, maintainability of ts 
Transferee Court, if can try breach of order of injunction issued by original 
Court —Civil Procedure Code, Order 29, Rule a, Clause (3), order under— 
Transference of suit ; ses Injunction 
Tribunal, if can relax conditions Imposed by legislature ; ree e Damske 


sult for m 
Trust for a public purpose of a religious or charitable nature, ersentials of; 
see Trust et ase 
Underground mineral seams ; ses Adverse possession 
Under-ralyat, if trespasser—Occupancy ralyat, describing himel asa 
ralyat holding st fixed rate, grantiog permanent lenzo to under-raiyat ; 
sve Estoppel see 


Undivided share of property, capable of partition and of being used to better 
advantage in an undivided condition, gift of, if valid ; sees Mahomedan 


Law e she 
Usage, clear proof of, outweighs the written text of Hindu Law ; see Hindu 
Law see see 


Vokalatnama, if accepted by the pleader- Namo of the pleader appearing 
in the Vakalatnama—Pleader appeared and conducted the case—Pleader 
not accepted the Vakalatnama in writing ; see Suit, maintainability of .., 
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in the contemplated appeal to Privy Council ; ree Leave to appeal 
to Privy Council T 


Waiver is contractual and may constitute cause of action ; ses Estoppel i». 
Widow adopting & son, effect of— Hiodu Law—Bombay Presidency ; see 
Adoption ae 
Withdrawal order, if can be questioned in subsequent diss Pavlos suit 
allowed to be withdrawn, with liberty to bring fresh sult— Previous suit 
abated owing to the nou-substitution of certaln belrs of the aeree 
parties, when leave to withdraw granted : see Mahomedan Law ves 
Written statement, if can bs tepudłated ve defendant in second appeal ; see 
Mahomedan Law 


ERRATA `. 


At page 88 line ro for qadri read qadri. ° 

At page 205 line 20 for offender read Gfíence. 
. At page 314 line a for Saroj Kumar Mukherji read Saroj 
Chatterjee. 


At page 34 footnote sor (5) 1ead (4). i 


be 
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Vatuation—Suit and appeal to Privy Councll- Question of refund, question : 
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THE MURSHIDAEAD ESTATE ADMINISTRATION 
‘ACT OF 19033. ^ - 


(ANOMALIES AND LMPERFECTIONS). 
5 - By Mr. Praphulla Chandra Ghoah, Advocate, High Coutt.. 


. Inthe previous article 1 have endeavoured to show how far the 
Acthas been an unjust, inequitable and unprecedented measure. 
In this article I propose to bring out the glaring anomalies and 
- imperfections of that legislation. ` 

First, as to the competency of the Indian Logisistume to ance a 
measure of this kind. . The provisions for law-making by the Indian 
Legislature are all stored within: section 65 of the Government of 
India Act of 1919. But for our purposes here we are concerned 
with clause (1) sub-clauses (a) and (b) read with clause (2) thereof. 
This is what clause (1) sub-clause (a) says:. “(The Indian Legis- 
lature has power’ to make laws] for all persons, for all Courts and 
for all places and things within British Indie.” Then clause (1) 
sub-clause (f).says:, “ [The Indian Legislature has power to make 
laws] for repealing or altering any laws which for the time being are 
in force in any part of British India or apply to persons for whom 
the [Indian Legislature] has power to make laws, ”. And clause (a) 
which obviously covers the exceptional cases contains this. provision : 

; “provided the [Indian Legislature] has not, unless expressly so 
authorized by Act of Parliament, power to make any law repealing 
or affecting—(i) any Act of Parliament passed after the year one 
thousand eight hundred and sixty and extending to British . India 
(including the Army Act, [the Air, Force d and any Act amend- 
, ing the same)”. 

The most obvious purpose dudo section 65 is that no sort 
of legislation can be undertaken by'the Indian legialature which 
will inure to the benefit of a certain individual as against a class or 
community. But on an examination of the legislation in question 
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with the provisions set forth above, it is found that it falls short-of 
these provisions, because the legislation is distinctly for an 
individual, who is tbe Nawab Bahadur of Murshidabad in this case, 
as opposed toa class of persons; again, the legislation has taken 
out of the jurisdiction of Civil Courts in British India the transac- 
' tions of that individual with a class of persons and has confined its 
Operations to a particular. place -within British India, namely, 
` Murshidabad, where the Manager is ordinarily to reside and hold 
‘fis infedigations, " The exceptional cases indicated in ‘clause (2) of 
sectiqn/65 cannot in any way be said tp apply to this legislation. It 
is therefore clear that the Indian Legislature in enacting this 
measure has gone beyond its law- -making powers, that is to say, 
it has acted w//ra vires. 

Secondly, the Indian Legislature in excluding a certain class of 
small creditors as set out in section 14(2) in contrast with another 
~ big class of creditors from the dperations of the Act has laid itself 
"open to thé charge of open partiality, although it is plain that the 
' Legislators were guided -by ‘some’.consideration of expediency in 

the matter, It is surely a preposterous generalization that ‘a creditor 
^ of Rs. 1500 off the Nawab Bahadur should be presumed to have his 
c clairs; svesineand should be paid off his dues without any manner 
: of-investigation of his claims grima facie, whereas one having a due 
“of, :say-Re. 750, against him is to be subjected to the elaborate pro- 
. visiohs/of section ġ of the Act and be compelled’ to present. his 
»claims did“havé his claims determined by the Manager according to 
` the.proyisións of section rr.’ Such an invidious distinction between 
: individual and individual of the same class is rather intolerable to 
: notions of justice and equity. If there was the consideration of expe- 
: diency,'sll I can say is such & consideration should be banished 
t altogethér from every legislation. ` 
: « Thirdly, the Manager has been comtitulod both à Comt of First 
:Instance.as well ds an Appellate: Court. He-is an Original Court 
‘when’ he-isto' receive claims, investigate and determine them; 
butarhen he goes bebind the judgments and decrees already passed 
- against the Nawab Bahadur by the Civil Courts, the High Court 
andthe Privy Council, he assumes the role of an Appeal Court. 
- Again he is converted into a^Court of First Instance when matters 
from his decisions are taken on in appeal to the Board.of Revenue, 
-which then assumes the role of the Court of Appeal. This character 
of both an Original ( Court and an Appeal Court rolled into one, in 
, the one Manager i is a curious ereation of the Legislature which has 
had its counterpart only-in the Jurisprudence in Arabia in the 
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person of the Kasi. Again, although ostensibly as a Civil Court all 
investigation conducted by the Manager is to be deemed a judicial 
proceeding within the meaning of the Indian Penal Code, but when 
he summons witnesses, the procedure directed to be followed is 
that laid down in the Civil Procedure Code of r908. i 
Fourthly, the Legislature in investing the Manager with the status - 
of a Civil Court.has clothed him with some powers which ordinarily 
"belong to that.Court. The Manager is to- &ll intents and purposes 
a Civil Court with all its powersand functions He isto admit 
^ claims in shape of plaints and investigate them, but’ whether with 
the'help of written statements and framing of issues and examing- 
tion and cross-exàmination of witnesses, where no such - procedure 
has already been gone into, or simply ex parte according to his judg- 
merit and discretion, is left undefined. Butit is implied that in his 
capacity as the: Manager he will have to play-the part of the Nawab 
Bahadur’s Counsel on the one hand and act asthe Judge on the 
, other between him and his creditors. Again while the Manager has 
been invested with the powers of the Civil Court, no distinct provi- 
sion has anywhere been made in the Act, whereby the Civil Courts 
under the jurisdiction of which the Nawab Bahadurs transactions 
‘ordinarily lie have been deptived.of those powers sb long as the Act 
remains in force. "Thus as the Act now stands both the Civil Courts 
and the Manager have got simu/taneous jurisdiction. No Civil Court 
can yet deny to admit a plaint or refuse execution of a decree to 
any cfeditor of thé Nawab:Bahadur, if legally and properly moved, 
‘or-if-an application.in due.form is presented thereto.’ This is a most 
vital defect inherent in the Act and reflects little credit bn the care 
abd cautidn of the drafting. section of: the legislative depstrtment of 
the Government of India. When they created those new powers for 
" the Manager they should have specifically mentioned the sections, 
rulés'and orders of the Civil Procedure Code, which the Act for the 
time being abrogated so far as the Nawab Bahadur and his creditors 
RE PORCH Ded x 
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NOTES OF CASES 
Manekshaw v. Sharoshbanu. 


. Guardians and Wards Ad, section 25—Scope of~meaning of 


"guardias," and "custody". 

The petitioner was the father, and the- respondent the mother 
of the minor in the present suit. The minor was: born when the 
“mother was living with her parents and ever since the minor has 
. been living with his mother at that place, The father of the 
child came and lived with his wife at his father-in-law’s place for 


‘about 2 years, sometime after the birth of the child. But ulti- 
- mately owing to certain disputes he left bis father-inlaw’s house, 


and called upon ‘his wife to .come and stay with him with the 
child. On her refusal, he filed this petition under section $5 of 
the Guardians and Wards Act for an order directing the respondent 
to return the custody of the child to him. 'It was contended 
that the remedy by petition: was not competent as the petitioner 
‘never had the custody of the minor from the time of bis birth 
and the minor had neither left nor been removed from his 
custody. 

Held (per B. J. Wadia J.), that the petition lay. Hed Surthernm 


MG) Under the Act the. word ‘guardian’ has teen defined in a wide 


-sense as meaning a person having the care of tbe person of a minor 
or of-his property or both. It does not necessarily mean a guardian 
duly appointed or declared’ by the Court, but includes & natural 


. guatdian, or even a de facto guardian. A natural guardian such as 


‘the father in the present cate, is entitled to apply under section 


‘a8 for the custody of the minor, provided the ward has. left or 


is removed from his custody. 
(2) The word "custody" in section 25 includes actual as well 
as cónsturctive custody of the minor, and the section is not limited 


` to the powers of enforcing the guardian’s right to the extreme cases 


of anactual leaving or removal, When a ward is in the actual custody 
of another person with the permission of the guardian, he is deemed 
to be in the constructive custody of the guardian, and if the per- 
son so in actual custody of the minor refuses to hand over 
-the minor to the guardian, the refusal amounts to a removal 
of the minor from the constructive custody of the guardian 
within the meaning of section 25. Inthe present case there has 
been such & removal in law when the wife refused to go and 
live with the child in her husband's house, 

p. B. 
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E id THE 
EFFECT OF MURDER ON THE RIGHT OF THE MURDERER 
- TO TAKE ANY BENEFIT IN THE ESTATE OF 
THE MURDERED PERSON IN SYSTEMS OF 
LAW OTHER THAN THE ENGLISH. 


E (By Mr. N. Mukerjee, w. A4 B. L., Barrister-at-law.) 


‘Suction [V.—The Rulée similar to the disqualifying rule, 
principle or doctrine of English law called Public Policy, in other 
systems of Jurisprudence, ancient as well as modern,. bearing parti- 

' cularly on the effect of murder on the right of the murderer to take 
any benefit, whether under a will or apse an intestacy, in the estate 
of the murdered person. i 

“It appears to me” said Lord Justice Fry in Cleaver v. Mutual 
Resevvs-Fund Life Association (1), “ that no system of Jurisprudence 
can with reason include amongst the rights which it enforces rights 
directly resulting to the person asserting them from the crime of 
that person. If no action can arise from fraud, it is impossible 
to suppose that it can arise from felony or misdemeanour. ” i 

The rules, similar to that in the text, are found also in foreign sys- 

The tems of Jurisprudence, ancient’ and modern, 

rules similar 

Lord Justice Fry's text and depend in general on the principle that 

piis. Edu the donee or heir is samorthy (Indigne, 
erbunwirdig) to take as a beneficiary or heir, 

and that the deceased would presumably have disinherited his 

slayer or revoked the bequest to bim (2) ; but this principle of 

unworthiness is not applicable to English law (3) except so far as 

the intention of the testator bimself is affected thereby. 


(1) [1892] 1 Q. B. (C. A.) 146, at P. 156. 

(a) Halsbury's “ Laws of England ", Vol. 38, P. 540 N(g). See also Lundy 
v. Lundy [1895] 24 Canada Supreme Court Reports, 650(654). WT 

(3) Halsbury's ‘‘ Laws of England " sujra. 

See also Wood/ord v. Thsliusson (1899) 4 Vers. 227, 220, 315. 
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SUB-SECTION A.— Roman Law. 
Roman Law, (to begin with), furnishes the basis for much of 
. the law of Europe.. The doctrine of public 
policy, as enunciated in the reported English 
decisions, is aptly expressed by, (amongst others), the Latin maxim 
Nemo suo delicio meliorem. suam conditionem. facere potest, (i ¢ no 
one can be allowed to take advantage of his own wrong). 
. This rule”, says Broneharst in his comments on the maxim in 
his work on Roman law (1), “ is replete with justice and equity, 
Jor it is not agresable to reason that any one should derive advantage 
"from that which deserves punishment. Thus, if a husband shall have 
agreed to the marriage articles—that the dowry of his wife shall be 
restored to him in the event of her death ani if he shall contrive 
to bring about that event either by destroying her or by not calling 
in a physician when she is sick, or by fraudulently employing an 
unskilfol one in order to hasten her death he shall not be entitled 
. to the restoration of the dowry, for it is no! agreeable to equity.” 
` This quaint illustration of the maxim is no doubt one of contrac- 
-tual relation, ‘The application of the maxim was, however, not 
confined to such a relation only in Roman law but also embraced 
trusts, which is equally the case in English law, as is manifest from 
the decision in Cleapes's case, (2) just cited, where the Appeal Court 
-refused to enforce a trust in favour of one who had brought about 
the conditions essential to its fulfilment by killing the person whose 
death made it operative. 

Under the Roman Law; it may be noted in this E 
-where an inheritance was bequeathed by trust, she unworthiness of 
the person charged with the trust did mot prejudice the beneficial heir, 
. nor did kis worthinsss prevent the confiscation if the heir beneficially 

entitled exposed the property to confiscation (3). 
^ Fhe doctrine of unworthiness was as applicable to the cases where 
-the legatee-or devises was the slayer of his own testator as to the 
legal relation of decedent and heir, For instance, according to the 
Civil (/. «. Roman) law, as observed in Vedanayaga-v. Vedamma (4), 
* the killing of the decedent by the heir, intentionally or even negi- 
gently, was among the causes which rendered the heir unworthy of the 
inheritance, This doctrine of unworthiness, however, was not given 
effect to by intercepting the vesting of the inheritance itself, In 
Mackeldey’s work (5) the law on the point is thus succinctly stated : 

(1) At p. 106. (a) [1892] 1 Q. B. (C. A.). 146. 


(3) Digest’ 34, 9, 5, 6 and W. A. Hunter’s ‘Roman law’ (3rd Ed ) at P. 883. 
(4) Supra at P. Goo. 


(5) Dropsie's translation of Mackeldey's ‘ Roman law’, at P. 558. 


Roman Law. 
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“There are a num ber of cases in. which fhe Aer: or legales “are 
deprived for unworthiness, of the property left to them. In these cases, 
which are termed cases of unworthiness (indignity) the law says Aeres 
vel legatarius capare non potest (the heir or legatee is incapable of 
taking, or ei crigiur (wrested from). This last phrase of the learned 
author points to the view that in such cases what really happens is, 
not that the vesting of the succession is prevented, but that rea? was 
vested in accordance with the law is wrested away on grounds of Justice 
and Equity, And Sohm in his ‘Institutes’ says :—'The unworthiness 
does not prevent either dedatio or acguisttio; but the law declares 
that the property which has vested in an iadignis shall be divested 
again (eripi) either in favour of the jisews, (the Exchequer), or in 
favour ofa third party entitled (Joma eregéoria). He is considered 
unworthy to hoop the inheritance!” ` 

Now, on what other grounds, apart from the slaying of the 
decedent by the heir, was an inheritance or a legacy taken away 
(de his qae st indignis auferunter). 

` Firstly, (among other causes of unworthiness) where the testator 
had left in writing his opinion that he wished the heir to be deprived 
as unworthy (1). 

Secondly, wheré:the heir had been guilty of misconduct to the 
deceased either in deceased’s life-time or in reference to his testa- 
mentary wishes(2). The rule of the Roman law was that an 
inheritance is indivestible (Semel, heres semper heres) ; but to this 
there was an exception when the inheritance was forfeited as a fun. 
ment on the heir (3). 

The difference between the Roman and English systems with 

regard tothe application of the maxim is 

Under the Civil i+. one only of degres and not of kind, for under 
based thereon the maxim the Roman and cognate systems the maxim 
H giyen wider n is given a wider scope than it possesses under 

the English Law, as it at present stands, 

SUBSECTION B.— European Codes. 

As in the Civil, i e. Roman law, so in most modern European 
. Codes, based more or less upon the Civil 

law, a similarly wider scope is given to the 
maxim Nemo suo delido meliorem suam conditionem. facere potest 
than is warranted by the principle of public policy as enunciated in 
the English cases. For intbiace, in the Italian Civil Code, Art. 725, 


Continental Codes. 


(1) Hunter’s ‘Roman Law, sw?ra at P, wi: : 
(a) Isid. i ] 
(3) Zeid at P. 882, : j 


By THE CALCUTTA LAW JOURNAL, [Vor LXI." 


And in'the Portuguese Civil Code, Art. 1792, ‘he maximis extended 
J0 as to render incapabls.of taking under testator’s will any person 
pote attempting to kill him or bringing a false accusation of a criminal 
offence against his, or, aa under the Spanish Civil Code, Art. 756, 
doing other acts. In all these cases, as already stated, the rule is 
expresaly based on the ground that the claimant is usworthy to take 
Asa beneficiary and that the deceased would presumably have 
‘disinherited him or revoked the bequest to him : See Code Napoleon 
Secs. 727, 901; and German Bungerliches, secs 2339—2344, and 
Lundy v. Lundy (1). ` ' 


Sus- SECTION C—Amsrican Law. 


The American law is based upon the English Common law 
and so generously follows the principle of 
public policy as laid down in the reported 
English decisions, specialty im cases where the devises or legates 
murders his own testator. On the other hand the decisions 
on the point whether the statutory heir can be shut out by virtue 
of that principle from a distributivs share in the estate ofthis victim 
if the latter dies intestate bave been rather conflicting (2), The 
majority of these decisions proceed upon the footing that ¢here 
is no similar restriction on the capacity to take on the death of another 
person when the right to takeis conferred by statute without quak- 
Jcation, such as the right of one of the next df kin under the 
Descent and Distribution Statutes who may take even where the 
intestate is murdered by him ; Re Carpenters Estate (3). 


SUB-SECTION D.—Mshammedan Law. 


American Law 


The same disqualifying rule of public policy also finds recog- 
nition in Muhammedan Law. Thus writed 
f the Rt. Hon'ble Syed Ameer Ali in his work 
on Muhammedan Law (4): “Homicide absolutély excludes from 
succession (i.e. to the estate of the murdered person), in other 
words, a person causing the death of another does nos inherit to the 
latter. 

' Under the Sunni Law the exclusion takei effect méether 
the person is killed intentionally or by accident. An act, however, 


Muhammedan Law. 


(1), See Supra, See also Halsbury’s Laws of England, Vol. 38 p. 540 Note. , 
(a) For the conflicting decisions, see previons articles Section 11 and also 
Halsb ury's Laws of England, Vol. 11 pp. 1 ef seq. 
(3) [1895) 170 Peansylvania Supreme Court Reports, $3 (Parriclde)- 0d 
(4) Vol. D, sth Ed, at pp. 9o, 91, De 
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‘committed by (a) an infant or (b) an insane person which causes 
‘death does not exclude such an infant or insane person succeeding 
to the estate of the deceased ; or ifa person were to kill another 
(c) in justifiable war or (d) to inflict (death) punishment ”, (i. « as a 
judge ot hangman), “by the direction of law, such person would 
not be excladed from the inheritance of the person killed. " 
. Again (e) eing the indirect cause of a person's death without an 
intention is not R sufficient ground for excluding from the inheritance, 
as, for instance, when a person has dug a well into which another 
falls, or places a stone on the road against which he tumbles and 
is killed in consequence. In other words, any act committed by 
one person which causes the death of another leads to the forfeiture 
of the right of inheritance (i. e. to the estate 
The teat to determine of the deceased) ifthe ad is suchas would 
ee f render kim punishable under the law” (i. ¢., 
the Mukammedan law. under the law of the land). -For example, 
‘when a father, says the Alamgiri, ‘circum- 
cises his child, and the chid dies in consequence of the opera- 
tion, the latter is not capHyes of his right in the cbild's inheri- 
tance’. 
, Under Shia Law the homicide must be “ intentional and unjust- 
Jiable to be a bar to succession (1). " 
, Undér Muhammedan law a legatee equally loses his legacy by 
causing the death of the testator (2), but not so by Shafai Law (3). 
Whether the legatee would lose his legacy under Shia Law is doubt- 
ful (4). By Islamic Law homicide isa bar to succession whether 
punishable by restoration or expvad/e (5), The killing of an adw/fress 
is regarded /eniently by Muhammedan Law (6). Qwzere if the 
husband who killa such a wife deprived of his right in her estate? 
No doubt the British Courts would apply the rule of public policy 
evento such a case (7), amounting to what is called manslaughter 
in English law. 
` No portion of the estateof a “Sunni Mussalman ” observes 
Tyebji (8) " can be inherited by one who has unlawfully killed the 


(1) Iid. 

(2) Faiz B Tyebji's “ Principles of Mahammedan Law ” and Ed. P. 303. 

(3) Ibid P, 417. 

(4) id P. 453. 

(5) Bid P, 294. 
. (6) Bid P. 138. : 

(7) Vide In the estate ef Bernard Hall—[1914] 1 P. (7). 

(8) Zid P. 267, See also Wilsoo's Anglo-Makummsdan law, P. 283 (Sunni 

law) and P. 448 (Shiah law). 


` 


IOM — THE CALCUITA LAW JOURNAL, | Vor. LXI. 


deceased whether in'entionally or unintentionally, as, for example, by 
(a) rolliag over him in sleep or (b) by falling on him from the roof 
of a house or (c) by treading on him. with a beast on which the 


slayer is riding. ” - 


Thus, by Islamic law all acts of dime whether intentional 
or by accident or misadventure, are equally punishable with forfei- 
ture of the right of the slayer to inherit the estate of his victim. 
The rule is, however, stated in a rather too broad form, and the 
Courts in British India, which are charged by statute to administer 
ancient systems of Jurisprudence (1), would not, it is apprehended, 
enforce it unless it conformed to the test as laid down by the 
Rt. Hon’ble Syed Ameer Ali in his Tagore Law Lectures (a), that is, 
unless the slaying was “such as would render the slayer punishable 
under the law”, (i.e, under the law of the land—the Indian 
Penal Code so far as British India is concerned) The laws of 
British India are in general based on the common law of England, 
and as a matter of fact the common law doctrine of public policy, 
as enunciated in the English decisions, has been systematically 
‘applied by the Courts in British India to this class of cases without 
teference to the personal law of the parties to a murder, 
whether governed by Hindu, Mahomedan or Customary law. 


For instance, as pointed out in the judgment 
ilie sal te ad of of Subramania Ayyar and Boddam, JJ. in 
down e Hali Vedanayaga Mudahar v. Vedamma] (3) " the 
cases has, been applied nae oie s 
in India without refer- principle of tbe decision in Cleaver v. 
ea toa merde, Mutual Y. Reserve Fund Life Association (4) 
; has been extended in tbis country with 
teference to the gal relation of decedent and heir in the case of 
"Shah Khanam v. Kalandhar Khan (5) Tho legal relation to 
which the maxim in question (vis. the maxim Nemo swo delicto etc.) 
was thus in effect extended is one presumably calling for such 
extension, implying as it does reciprocal affection and kindness 
attributed to the natural tie subsisting between persons ao 
connected, and to hold otherwise would be to outrage every feeling 
of humanity ". 


(1) (1889) I. L. R. r1 AD. at 210, jer Mahmood J. 
(2) See supra, Vol. 11, 5th Ed. at pp. 9o, 91. 

(3) (1904) I. L. R. 27 Mad. 591 (599). , 
(4) [1892] 1 Q. B. 147. | 

(s) [1900] 74 P. R. at P, 455. 
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‘In the last-mentioned case it was held bya Division Bench of 
. the Punjab Chief Court that’ a Mahomedan 
vane EM >Y- who had abetted the murder of his half- 
brother could not be allowed to claim the 
deceased's property as Ais heir “upon that principle of Public policy 
and justice which demands that no criminal should benefit by the 
result of his crime” and that “it was unnecessary to consider either 
the Mukammedan or customary lam on the point.” — 

Again, as observed by Broadway and Martineau, JJ., in Jind 

. Kwar v. Indra Singh (1) "the principle on 

Sts Pons Ekanv. which Muhammad Khan v. Sis Bano (2) ` 

preceeded was that if mas against the public 

policy to allow the descendants of a murderer to succeed, mot to the 

murders! s estats but to the estate of his vidim when the said victim 
-had been murdered with the object of securing bis property (3). 

In Civil Appeal (unpublished).252 of 1919 (I abore High Court) 
(4), the mame principle has been further emphasised. “The 
murderer’s right in such a case”, say the learned Judges, "is swept 
away, and with it is carried away the right of every one who claims 
through, (and not merely from him). If this were not so the 
object of this principle of exclusion would be in many cases 
rendered nugatory,—an aged father who hada right of reversion 
to a large estate could murder the holder of that estate and suff-r 
the extreme penalty cheerfully, knowing that by his action he Kad 
benefited his sons very materially. " 

The same view was expressed in Vesdamayaga v. Vedammal (5). 
The decision in favour of disqualification was based on the principle 
that no one shall be allowed to benefit by his own wrongful act. 
This well-known principle of jurisprudence is there referred to 
and rightly referred to as one almost of universal law (6). 

In Gangu v. Chandrabkagabai (7) the point arose but was not 
decided. No doubt in /Vmadhab Mitter v. Jotindsa Nath Mitler 
(8) "the son of a murderer does appear to have succeeded to the 


0) (1922) I. L. R. 3 Lah. 103 at P, 147. 

(2) (1906) 41 P. R. 1906. 

(3) 1. e. "One cannot take advango of one's own wrong". 

(4) Referred to in Har Bkagwan v. Hukum Singh (1922) I. L. R. 3 Lah. at 
P. aga per Abdul Quadir, J. and since reported Find Xwar v. Indar Singh 
(1921) 1, L. R. 3 Lah. 103 (109-110). 

(5) (1904) I. L. R. 27 Mad. 591. p 

(6) Vide Kenchawa’s case Infra, at P. 594, 

(7) (1907) Í. L. R. 3a Bom. 975. 

(8) (1913) 17 C. W. N. 341. 
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estate of his murdered grandfather because no objection appears 
to have been made by any one against his succession, but ‘he point 
that was directly before the High Court related to the right of main- 
tenance which the conoid kad against kis co-parcener (1).” 

In Girimallappa v. Kexchava Channappa (2) the decision on 
the point whether a murderer can succeed as an heir of the person 
murdered proceeded on the principles of justice, equity and good 
conscience in accordance with the provisions of Regulation IV 
(Bombay) of 1827, section 26. This decision bas been approved 
on appeal by the Privy Council in Kesckava v. GirimaHappa (3). 

The Courts in India are authorized by statute to act upon what 
are termed in English law the principles of justice, equity and 
good conscience im cases where thers is mo specific provision in original 
texis in ancient systems of jurisprudence which they are bound to 
administer (4). The English rule of public policy, which disquali- 
fies the murderer from inheriting the estato of his victim, 
has however, been practically inccrporated in both Hindu and 
Muslim systems of jurisprudence by judicial decision. 

It is generally recognizsd, observes A. Quadir, J., in Han 
Bhagwan’s case (5), “that the exclusion of the murderer is not based 
_ on the principles of either Hindu, Mukammadan or customary law 
but on public policy and justice, and it is from this standpoint rather 
than that of the personal law of the parties that the question before 
us is to be approached. ” 

No doubt, the Muhammedan law does recognize, in express 
terms, homicide as a bar to succession to the estate of one's own 
victim, but in so far as that law is inconsistent with the rule of 
* public policy and justice" as enunciated in the English cases 
as, for instance, where it visits a person causing death by accident or 
misadventure, with the sume penalty, (vis, forfeiture of the right of 
inheritance to the deceased)—no Court in British India would be 
inclined to give effect to such a provision of personal law, whichis 
not agreeable to reason and equity, for where there is no mens rea 
there can be so legal offence of either murder or manslaughter, 
and public policy drogs (6). In this connexion the provisions of 


(1) per Abdul Quadir, J. In Har is Bkagwan's case, supra st P, 262. 

(2) (1990) I. L. R. 45 Bom. 768 (782). 

(3) (1924) 51 L. R. T. A, 368; 40 C. L. J. 437. . 

(4) (1889) I. L. R. 11 All. 194 (210) per Mahmud, J. 

(5) (1922) I L. R. 3 Lah. asa 

: (6) Vide observations jer Joyce J. in In re Houghton pea Ch. 173 at 
P. 176. 


^ 
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Mubammedan law which might include cases obnoxious to this 
doctrine, should be read, subject to what Lord Phillimere ih 
Kenchava’s case (1) calla “Paramount questions of public policy ^ h 
and “ well- established principles of Jurisprudence. ” 

SUB-SECTION E-—Hindw law (a). 


Now, turning to Hindu law how does the matter stand? Doès- 

sage the Hindu law lay down any rule in regard 

Eade dai tothe point— Wether a person murdering 
another for the purpose of accelerating the succession to himself is or is 
not entitled to the succession. 

« As observed in Vedanayaga v. Vedawma! (1), " Idiocy, Lunacy, 
certain incurable diseases, entry into the order of Fafi etc. are, 
like unchasti:y in the wife, circumstances that would in the case of 
those With regard to whom they are predicable, preclude the opera- 
‘tion of the tule embodied in Jajnavalkya’s text,—ovs, ‘The 
wife and the daughters also, brothers likewise and their sons, 
gentiles, cognates, a pupil and a fellow student, on failure of the first 
the next jn order is indeed heir to the estate of one me departed 
„for heaven, leaving no male issue (4). ” 

“ This- text which is the foundation of tlie Mitakshara law 
of inheritance to the property of a man dying separated’ con 
-tains no explanatory clause méga/ípimg every possible exception but 
enunciates a general rule whote ı ffect is liable to be nullified more 
or less by facts other than the two postulated therein, ws, (1) the 
demise of a male owner of property without co-parceners and (2) 
the survival of the relation specified in the text. What such facts 
aye bas to to ascertained either with reference tothe rules embodied 
in other Hindy texts or with reference to principles which it is the 
duty of the Conrt to fellow as a tribunal bound to administer the 
law of Justice, Equity and good. conscience in cases nof t provided e 
specifically (5). " 

Now the question is—4re thers any aie tezis of Hindu pe 
precluding the opfration, i. e. nullifying the effect, of the general rud 
of inheritance to a separated Hindu, - embodied in ei as s text 
quoted above, specially with reference to a murderer? . 


(1) Supra, at P. 973. ee ; Nes ! 
'* (2) The Buddhist law is based upon, and S follows, the' ub öf - 
Hindu law toa vey largo extent and does not, -tberstore; cda separate 
.gib-section. 3 
Rae UNA ME 
(4) Stoke's "Hindu Law Books, P. 427, .. `- ee b 
(5) żer Subramania Ayyar and Boddam, ]]., in Vedanayaga's case, supra.) 


A 
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By statute, Courts are bound /o apply Hindu law to Hindus, and 
it is only when the Hindu law is silent that the English law, directed 
by the principles of Justice, Equity and good conscience, should be 
resorted to (1) There are to be found other texts of Hiniu law, 
both in Manu's “Institutes” and in. Yajsava/kya's “ Mitakshara ”, 


ot Hiede hw Gelli ring which preclude the operation of the general 


more or less the effect : . " 
the Meseral idle embodied rule laid down in the text to which reference 


err nme text hus already been made. 


For instance, Va]navalkya gives a list of different kinds of 
disability or disqualification which serve asa bar to inheritance, 
mors or less nullifying the effect of the said general rule, He says: 
“(z) An impotent person, (2) an outcast and (3) his issue, (4) one 
lame, (5) a madman and (6) a person afflicted with an} incurable 
disease, (7) as well as others (similarly disqualified must be main 
tained ; excluding them howsver, from participation (3) " (i.e ina 
share of the heritige). 

No distinction is made between one kind of disqualification and 
another—a4 are alike in their legal effect on the person disqualified, 
If a Hindu is disqualified he. becomes—(barring, of course, one or 
two cases of partial disqualification with regard to women)— 
incompetent to inherit in every capacity whether as son, father, brother 
and so on (3) ", and if he is so disqualified he inherits nothing and 
can transmit nothing to Ais heirs under Hindu law, however, a 
disqualified person is not incapable of taking under a testator’s will 
or by way of gift tater vivos. 

Vajnavalkya, as appears from his list, does not include a murder. 
er in the category of disqualified persons, and Manu too is equally 
silent as to him. In Chapter IV, Verse sor, Manu saya: “An 

‘impotent person and an outcast are 
eee ne E Deeds excluded from & share of the heritage, and 
woos do not include a so are those deaf and dumb from birth as 
murderer. well as madmen, idiots and the dumb and 
‘any other that is deprived of any organ of sense or action.” 

Neither is the murderer mentioned in the more comprehensive - 


and almost exhaustive-list of persons disqualified for one reason or 
another under Hindu law, drawn up by the learned author of the 


(1) per Chand ravarkar, J. In’ Gangw’s cass [1907] I. L. R. 32 Bom., 975 


at P, 294. 
(a) Stoke's Hinds Law Books’, P. 453- 
(3) per Chandravarkar, J, in Gangw's case, supra at P. 292. 
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“Tagore Law Lectures for 1884-85 (1), himself an erudite Hindu 
lawyer and Sanskrit scholar. This list comprises : (1) The impotent 
(including 2 hermaphrodite), (2) the leper, (3) the insane, (4) the 
idiot (5) ZAe fallen (1. e. Patit or outcast), (6) the children of the 
fallen, (7) ths mark-bearer (#.¢. a heretic), (8) the blind (9) the deaf, 
(to) the dumb, (11) the defective in an organ of sense (or action), 
(12) the enemy of the father(13) one expelled by the kinsman,(14) the 
lifelong student, (15) the dweller in the forest (7. e. a Janaprasthi or 
'hermit), (16) the religious mendicant, (17) the incurably diseased, 
(18) the usmorthy (cf. the indigne of Roman law), (19) the vicious 
and (ao) those negligent of the ancestral SAvadds (or obligatory 
periodical offaring to the wanes of dead ancestors). 
|o Thus, a murderer is not expressly included in the class of persons 
declared disqualified in the matter of inheritance by the Hinds Law- 
givers. Is he then ĝo declared by impication! Doea he come 
within the scope of either of these two terms or expressions (1) 
‘fallen person’ or 'outcist or (2) ‘enemy of the father ? 
First as to the fallen person or outcas? who is excluded, from 
inkeritance. A ‘fallen person’ is one called ‘Patita’ in Sanskrit. 
‘Pati’ and ‘Pataka’ are traceable to the same 
Does the murderer come Sanskrit root, the latter term meaning an 
Sole s term allen ‘act of sin’ which causes a ‘fall’ 7, «. entails 
degradation with a loss of the right of 
inheritance as an incident thereto. 


By the ancient Hindu law a tu*derer was regardel asa ‘Patita’, 
dii, a ‘fillon? i.e degraded person or outcast, and the degradation 
entailed, among other consequences, aloss of the right of inherit- 
&nce; but acts or omissions, held to be sins, which caused degra- 
dation were indeed many (2). They included not only heinous sins 


(1) ‘Law Relating to the Joint Hindu Family ", Tagore Law .Lectures, 
1834—85, by Kamal Krishna Bhattacharjee, at P. 405. 

(2) For instance ‘Aots of sin’ have been classified by Manu as (1) great sins, 
(2) minor sins, (3) sins causing a loss of caste, (4) sins causing an intecmixture, 
(5) sins causing unworthiness and (6) sins causing a stain (Manu, Ch. rr 
Verses $5— 70). 

The five great sius are : (1) killing a Brahman, i.e. Brahmanicide, (2) drinking 
spirits, (3) theft, (4) co-habitation with the preceptor's wife (c) intercourse with 
one gullty of any of the above four sins. 

The minar sins ara: (1) killing a cow or rather an animal of the bovine species 
(a) actiog as a priest to an inferior caste, (3) adultery, (4) selling one's self 
(s) abandonment of the preceptor,—of the parents, of a son, of the Vedic study 
and of the housshold fire, (6) to marry when an elder brother has not vet been 
inirrled, (7) to bs such an elder brother (8) to marry one’s daughter to either of 
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and crimes but numerous dies things which: are either looked upon 
as innocent, or are tolerated in these times, and were even anciently 
held to be unenforceable otherwise than by expulsion from caste ;_ 
and Joss of property -asan incident to degradation is mom relieved 
against by legislation (1), Degradation as such can, therefore be n> 
longer held to render a w wrderer punishable with a loss of his right 
of inheritance in any capacity whether as 8;n,- father or brother or 
whether in respect to the estate of his victim, the person murdered, 
Qr any other estate, | 


Moreoyer every tin, however great, (including an act of sagas) 
Manu has declared expiad/e (2). As far as the texts of the lawgivers 
go, any act of sin, however innocent it may be deemed in this 
enlightened age would be sufficient to render a person Patita 
or degtaded and to entail upon him the consequence of either 
losing his ‘birth right in the shape of ancestral property or bis right 
to maintenance if he be a member of a joint family (3). 


the above (9) ‘co-habltation with an dnmarried girl (10) sexual intercourse còm- 
Ynitted Ín the student stage of life (11) usury (12) selling a pond, a garden, or a 
wife or a child (13) to be uninvested with tlie sacred thread (14) abandonment of 
a kinsman (15) tuition on wages (i.e. getting money by tultlon) (16) to be 
instructed by a hired tator (17) selling articles forbidden to be sold (18) working 
mines, (19) -erecting dykes to obstruct streams of water (20) destroying medi- 
cial plants, (21) living by the prostitution of one’s wife (22) attempts to kill 
‘persons by Incantation, (23) attempts to subjugate persoos by incantation, (24) 
felling raw trees foc the purpose of fuel (25) cooking sumptuous food solely foc 
one's own self, (96) eating prohibited food, (27) not keeping a household fire 
(28) non payment of debts, (29) studying bad books, (30) living as an actor, (31) 
theft oi paddy or base metal or animals (32) co-habitation with a drunken woman, 
'(33) killing a woman, a Sudra, a Vaísya or a Ashatriya and lust, (34) denying 
the next world 

Sins causing a loss of caste are: (1) causing hurt toa Brahman (2) smelling 
a thing prohibited to be smelt or smelling spirits, (3) want of candour and (4) 
‘unnatural offence. —— 

Sins causing "inter mixture’ ar 1+Killing an ass, a horse, a camel, a stag, an 

elephant, a goat, a sheep, a fish, a serpeat oc buffalo. 
v. Sins causing unworthiness dre as follows: (1) acceptance of wealth from 
.base persons, (2) trade, (3) service of à Sudra, (4) telling a lie. 

Sins causing a stain are :—(1) killing a worm, an insect, or a bird (a) 
eating food in bontact with (/.'«. contaminated by), spirits and (3) theft of fruits, 
fel or flowers — 

Tagore Law Lectures, 1884—85, at P. 424. 

(0 The Catte Disabilities Removal Act (XXI of 1850). 

(2) MariuismriH, Chapter IX, Verses 47 ; 183—188 1 240—240. 

' (0) Tagore Law Lectures, 188485, at P. 428. 
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Fortunately in former times expiatory ceremonies were prescribed 
for most sing, and the sinner, after having expiated bis sin, was 
restored to all his ordinary civil and sccial rights as he had before 
the degradation. Indeed the l:ss of proprietary rights on account ` 
of sinful acts or omissions had become all but obsolete in the days 
of Srikrishna Tarkalankar, the well-known commentator on Jimut 
Vahan’s “ Dayabhaga:*, He says in his comment on para 31, Ch, I, 
of the “ Dayabhiga", thus: “ Since a fallen gerson can perform an 
expiatory rits involving the gift of his whole property he loses all 
broprictary rites only if he is averse to. perform such agat 
ceremony a£ all (1). 

The Caste Disabilities Remcval Act xxt of 1850) having done 
away with the bar to inheritance inteposed by Hindu law on 
account of degradation, whether for an! act of murder or any 
other Pataka or sin, the murderer can no longer suff.r a loss of all 
proprietary rights dy merely of his expulsion from caste, Even had 
the Act not been passed, he could have, Jy means of an sxpiatory 
ceremony, recovered the status he bad originally stood in before the 
crime. 


“The only disqualification which under the texts dealing with 
expulsion from inheritance, might be held to cover the case (f. ¢., of 
a murder)", sail Fawcett, J., in Girimallappa v. Kenckapa Chann- 
appa (2), “is that of owtcast (Patt) but for the reasons given in 
Vedanayaga’s case (3) it can not be brought under that particular 
head." Even if it cculd be, the sons of a murderer, as such Patita 
' (or degraded person, from prior to his “fall” f. e, degradation and, 
therefore, untouched by -his Pataka or crime, would not, under 
Hindu law, suffer a loss of the right cf inheritarce to the estate of 
the person murdered. This runs counter to that rule of exclusion 
founded upon public policy which shuts out, not only the murderer, 
but all, (including his cffspring), who claim, /ArosgA Aim and im kis 
right, to reap advantage to themtelves by the result of hia 
crime. f ] 

Next as to the expression ‘enemy cf the father. “The text 

purporting. to exclude from the succession 
i pial a ether ty son hostile to the father”, observe 
not come within T Ayyar and Boddam, JJ., in Vedanayaga’s 
E Ni tase (3), undoubtedly shows how repugnant 
: i to the spirit of the Hindu law must be the 


(1) id, at P. 426, . 
(a) Supra at P. 784. 
(3) Supra at P. 798. 
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contention that the estite of the deceased person passes to the heir 
who murders him as if i£ were a reward for his unnatural act} 

But whether from the extreme generality of the expression which 
has been interpretei by different commentators to seas a variety 
of things from abuse of to murderous attacks. on, the father, and 

“con what takes placs aftsr his death, such as a failure to offer the . 
customary oblations,(1) or om some other ground the text has never baen 
acted upon, it also must bs considered obsolete, Even ‘ere it other- 
wise, relating, as tha text does, to the cate of father and son, there 
would be no warrant Jor treating the words importing that relation 
as merely illustratios and virtually comprehending all cases of hostile 
relations, the foundation of the rule being most probably the special 
reverence and regard to the father as head of the family incudcated 
by the Hinds Sastras.” 

For these reasons to apply /Ae text ‘a son hostile to the father 
to any other case of hostile relation would be extending its meaning 
in a most unwarranted manner, 

In Wilmadhad v. Jitendra (2), however, the text ‘a son hostile to 
the father’ has been held, and rightly held, to include a parricide, 

Thus, neither of the two texts of Hindu Law we have so far 
considered would appear to be capable of an extension on any line 
of reasoning to the case of a murderer so as to disqualify him from 
inheriting the estate of the person murdered. 

Next, are there then any other texts of Hindu Law besides those 
wmentionsd above, from which, by a process of analogical reasoning, 

Are there then any Something like a rule of public policy might 
ai terte o alade be inferred in order to prevent a murderer from 


thing liko the disquall. succeeding as heir of the person he has 
fying English rule of arp rud f > 


In Girimalla Appa's case(3) (where the next reversioner 
expectant upon the death of a female life-tenant, who had 
murdered the latter with the object of accelerating the reversion, 
was held disqualified from inheritance), Fawcett, Jẹ, thus, 
observed with regard to certain oher texts of Hindu law 
which were relied upon by the Lower Court as  disquali- 
fying a murderer from inheriting the estate of his victim: 


(1) Jolley’s “ Narada ” Vol. UJ, at p. 194, note on verse a1 ; “Sacred Book 
of the East." " 

(2) Supra. 

(3) Supra at p. 782—784. 
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“The Lower Court has cited certain texts which in its opinion 
constitute a direction that a murderer is disqualified from obtaining 
the estate he seeks to get iby means ofa murder. This is based 
-on the view that the murder of a person in order to obtain his or her 
property is theft with murder, and as restoration of stolen. property 
is ordered by the Sastras ( ie., Hindu law-dooks ) as part of the 
punishment, this restoration is to be taken to be equivalent to dis- 
qualification of the murderer from succeeding to the estate” (ie, of 
his victim. ) 

. "It seems to me" le continues, “that the authorities the 
‘learned Subordinate Judge cites are insufficient to justify the 
deduction. For instance, Yajnavalkya, verse 270, which is relied 
“upon by the Subordinate Judge, says: ‘Having compelled the 
thief to restore the property stolen the king should punish bim by 
the several modes of corporeal punishment’ (1). Both this verse and 
the commentary on it in the Mitakehara clearly point to the case 
of an ordinary theft, and if seers fo sre it would be extending its 
meaning in as unwarranted manner to construe it as covering a case 
of a murderer mho does not actually steal anything but will, apart 
from any disqualification, inherit, property from the murdered 
person. 

Again, the learned Subordinate Judge refers to texts relating to 
the reversal, of dealings brought about by fraud or deceit, and says 
that the act of murdering a person who stands in the way of the 
„murderers succession to an estate is nothing less than taking | 
that estate by force, The texts in question appear to be 
those in Manu (2) Chap, viii, vesre 168, and Yajnavalkya, verse 
gr, the former, as translated, runs as follows: ‘what is 
enjoyed by force, also what has been caused to be written 
by force and all other transactions done by force Manu has 
declared void.’ The second, as translated in Gharpure’s Edition 
of the Mitakshara, runt—“:Transactions brought about by force or 
fraud should be upset.’ 

Through these texts afford some ground for holding that the rule 
‘of public policy may be rightly opplied in Hindu Law they do not 
justify us in saying that there is direct authority in Hindu Law for 
holding that a murderer is disqualified from inheriting in a case 
like the present. The ordinary transactions that would naturally 


(1) Sea Gharpure’s Edition of tbe AMilakskrg in “Collection of Hindu 
Texts ” No. a (Edition 1920). 

(3) Asto Manu's texts see “Sacred Books of the East " Vol. XXV 
P. 284. 
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come under the provisions referréi to are gifts or contracts which 
under English Law are voidable on account of. consent thereto nol being 
Jree but obtained by coercion, when a person is killed there i$ no censent 
obtained, but cn the contrary one theory on which the murderer 
is held disqualified from taking pnder the will ofthe murdered 
person is that as the will speaks from the date of the death of the 
testator, it must be presumed that tke testator would. have revoked 
the bequest in favour of the murderer, the case.in my opinion is 
entirely different from any which could be rightly brought unZer 
those particular texts," In other words, as put by Macleod, €..J. in 
the same . case (1) on the analogy of the texts which prescribe the 
restoration of property as one of tte punishments of -robbery 
accompanied by murder and the reversal of dealings brought 
about by force or deceit it might be deduced that the Sastras 
directed that the murderer’s succession to the estate of the person 
he murdered should te prevented frum becoming effective. Now, 
analogies are often dangerous. _ 


Nevertheless,.2s stated by Fawcett, J., the texts cited by the 
learned ‘Subordinate Judge, relating as they do to the restoration 
of stolen property and the regersa/ ‘of dealings brought about -by 
force, fraul or deceit, do afford grounds for holding tbat the 
principle of public policy is traceable in, and may be rightly 
applied id, Hindu law, “There is much to be said-for the argi- 

The principle of ment of the Subordinate Judge,” observed 
Lea pol nla Lord ` Phillimore in deliverirg the judgmert 
lts traceable in Hindu ofthe Privy Council in the same case on ap- 
ieee is | peal-— Kenchava v. Gitimall Appa (3)—" That 
the principles of Jurisprudence which can be-traced in Hindu Law 
would warrant an inference that ‘according to that law a. man 
cannot take advantage of his own wrong—the alternative being be- 
twn the Hindu law as above-stated or being for the purposs non- 
existent, and in ths latter case the principles of Justice, Equity and 
Good conscience excludi the murderer.” . 


There is, however, no express text of Hindu jn Désriog ud 
the point whether fhe murderer can be. excluded from succeed- 
ing as heir of the person he has murdered. Whether .the 
murderer is excluded fron inheritance as beir of his victim by 
virtue of that principle of Jurisprudence traceable in Hindu as 


(1) [1924 1 511. A. at p. 5—94 2 4 
(a) Supra at p. 775. 
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in Roman Law (1), and applied in Vedasayaga's case (a), vis. that 
a person cannot take advantage of Ais own wrong, or whether hs 
isso excluded upon the grounds of Justice, Equity and Good 
conscience, directed by statute to be applied in cases not provided 
for specifically, as was done -in Girimalla-Appa’s case (3) makes 
no difference as to legal consequences because the -disqualifica- 
‘tion of the murderer is the creation, not of Hindu Law, but rather, 
of judge-made law, more or lessin conformity with the rule of 
public policy as laid down in the English cases, and is, indeed, 
so special and peculiar and so unlike any case of disqualification 
known to Hindu Law. An illustration will suffice. For instance, 
while the disqualification of the murderer ie just partial, i.e. 
limited only to hia right to succeed to the estate of his victim, 
leaving him free to inherit to others, that of one insane, cOngena- 
tically blind or afflicted with an incurable disease &c. and (in fact of 
every one else of the class disqualified under Hindu law), totally 
debars him from inheriting generaly in any capfacity and under any 
circumstances to any person whatsoever (4). 7d 
Again, by Hindu Law the sons of any such disqualified person, 
(a) if free from all disqualifying defects themselves and (b) actually 
or constructively in being at the time of tbe succession opening, 
are not excluded from participation in the heritage by reason 
merely of their father’s disqualification (5). On the other hand 
the sons of a murderer are vicariousky punished by the crime of 
their father with a loss of the right of inheritancs albeit limited 
to the estate of the person murdered. Further, one co-parcener 
.murdering another forfeits his right to a share on partition ay if 
he were under ont or other kind of disability (known to Hindu Law) 
at the time of partition—his share in tke joint estate is not of 
course enlarged by the death of his victim but lapses over to the 
other co-parceners. He is not, however, deprived of his right 
to maintenance as against bis co-parceners, for ths right of main- 
tenance accorded to a disqualified person by Hindu lL&w, is but 
a substituted right for that of inheritance taken away by the law 
(6). Indeed, the anomalous case of disqualification with regard 
to a murder and his offspring in reference to the estate of the 


a) Nemo suo delicto melicrem suam conditionem facere potest. 


(3) wgra. s 

(3) Supra. 

(4) See observations per Chandravarkar, J., in Gangy’s case, supra at p aos. 
(8) Mid. 


(6) Gangw's case, Supra at p 292. 
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murdered person, however justifiable on the grounds of Justice, 

Equity and Good conscience, is unknown to Hindu Law but has 

been introduced into that law by judicial decisio in recent ' 
` times, 

Now passing over the digression, the question arises—Z/ a 
party toa murder is disqualified from inheriting the estate of the 
person murdered, is he, (the murderer) to be treated (a) as non- 
existing when the succession opens by the death of his victim, or (ò) 
merely as a person deceased who formed the stock fora fresh line 
Qf descent 1 . 

_An answer to this question is furnished by Lord Phillimore in 

What fs the nature of the Privy Council case of Kenchkava v. 
Sagacity Rr rk Giriwallape Channappa, (1) (where a Hindu 
aot as Saa wlio forma a who was next reversioner to the estate of 
being nex-existent at the an intestate, had murdered the intestate’s 


PATRÓN mother upon whose death the reversionary 
interest was expectant) His Lordship said: " The murderer should 
be treated as non-existent (i. e. when the succession opens by the 
death of his victim), and not as one who forms the stock for a fresh 
-line of descent.” In other words, this disqualification is not con- 
fined to a personal disqualification of the murderer himself, but 
wipes him out from the line of descent altogether, so that title 
cannot be claimed through him; the heirship to the murdered 
man’s estate is therefore to be- traced directly to the latter as 
the propositus, 

To put the matter another way, murderer's incapacity to take as 
heir of the person he has murdered fastens itself upon his descen- 
dants, because he is, so to speak the channel through which their right 

' of succession is to go to them, and when the channel is blocked the 
right cannot flow to them. This simile borrowed evidently from 
- the English law of attainder for murder to which reference will be 
made presently, is explained by Quadir, J., in Han Bhagwan’s case 
(2) thus: " For instance the sons of Gonda, (the murderer), may 
be the heirs of Devi Dyal, (the person muidered), independently of 
their father, but they certainly derive. their status as heirs through 
that relationship, and if the channel through which that right to 
succeed was to flow is blocked they cannot assert that relationship 
which is created through the murderer and has been tainted by his 
mamira: ad, On considerations of public policy it seems to be 


() Supra. 
(2) [1922] I. L. R, 3 Lah, 242, at P. 254. 


x 
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quite unjust to derive any benefit from their father's crime because 
in that way the public policy on which the rule of exclusion i is based 
would be defeated.” 

` In applying that rule of siune to the case of the dhcindanis 
is murderer the claimants before him, the learned Judge, however, 
sought assistance from fhe English Jam of attainder as enunciated by 
Blackstone, a course Ayyar. and Boddam, JJ., had refused to follow . 
in Vedanayaga v. Vedammal (1) observing: “The question of 
conviction or acquittal would no doubt. be relevant were the matter 
one of punishment for a crime, but here ths Cowr? is concerned only 
with private rights of parties as affected by a wrongful act, though 
such wrongful act may, from the point’ of view of the criminal law, 
be a punishable act. <Attainder for murder under the Knghsh law 
no doubt presupposes a conviction but this Court cannot possibly resort 
to so special and peculiar a doctrine of that law im laying down a rule 
of Justice, Equity and good conscience, as d is here called upon 
to do.” 

The extract from ‘pian relied upon by Quadir, J., 
Har Bhagwan’s case (2), runs thus: “ There is yet a further con 
sequence of the corruption and extinction of hereditary blood 
which is this, that the person attained shall not only be incapable 
himself of transmitting his'own property by heirship but shall also 
obstruct the descent of land or tenemente to his posterity in all 
cases where they are obliged to derive their title through kim from amy 
remote ancestor. The channel, which conveyed the hereditary blood 
Jrom his ancestors to kim, is not only exhausted for the present, but 
totally dammed up for the future, This isa refinement upon the 
ancient law of feuds, which allowéd that the grandson might be heir 
to his grandfather, though theson in the intermediate generation 
‘was guilty of felony. “But dy the law of England a man's blood is so 
universally corrupted by attainder that his sons can neither inherit 

to him nor to any other ancestor, at least on the per of Ier attained 
Sather.” 

' Adverting to this principle of ‘the law of attainder aider the 
English law Mr. Justice Quadir says.: “The law of attainder (for 
- murder) in England may be different’to the law in India, relating to 
murder, but ‘4s above principle is ona. which can and should apply to 
cases where the NOMINE S a murderer claim to benefit. by his 
crime (3).” "s à 

(1) Supra—at P. 601. 
(a) Supra at P. 254, 
(3) eid. 
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In Roda y. Harman (1), it is laid down that, in regard to 
collaterals, such heirs take the estate from the sonless owner as Ais 
heirs, (i. e. independently of the father) and derive their title to posses- 
sion of the ancestral estate from him, and ii is Aim, Jrom the 
LOMOR ancestor. 

The question, suggested by this case, arose for the first time for 

The son of a murderer decision in Jind Kwarv. Indar Singh, (2) 
terally to the estato of namely, wither the right of a son of a 
the murdered Intestate, murderer to succ-ed collaterally is wholly 
claiming title thereto, iadependent of his father and derived, nof 
ee cary Que from the father, but by virtus of his community 
the common ancestor of descent from the common ancestor. 

“ The right of the son to succeed collaterally ", it is contended, 
“ said Broadway, J., in the last mentioned case, (3) “is wholly inde- 
pendent of his fathet, and derived, not from the father, but from 
the common ancestor, and in the present case Ram Singh being 
excluded by resson of his being the murderer (of Dyal Singh), the 
right to succession (f. æ. tothe estate of the murdered person), 
became vested in Indra Sing, (the ton of the murderer). So long 
as Ram Singh was alive Indar Singh could not advance any claim 
and as Ram Singh's exclusion (f. e. on the ground of public policy) 

‘did nct vest the right to succession in Indar Singh, Ram Singh’s 
subsequent death (by hanging) did not give Indar sime any right 
to succeed. 

Doubtless Indar Singh doss mot claim to succeed to his father as his 
heir but bases his claim on his relationship to the common ancestor 
(of himself and Dyal Singh, ths person murdered), namely, Mohan 
Singh. He does, however, claim through Ram Singh in as much as 
it is through Ram Singh, that he is related to Mohan Singh and 
Dyal Singh....... The murderer's right in such a case is swept 
ateay and with it is carried away the right of every one who claims 
through, though not from, kis father, his right to succeed ts faken away 
by the criminal act of Ram Singh. 

Ram Singh, (it is trus), was not the source of Indar Singh's right 
of succession but ke mas ths channel through which this right went to 
Indar Singh, and when the channel becomes tainted or blocked the 
right ceases to flow on to the son. “The general principle that a 
son of à murderer cannot be allowed to benefit by the felony com- 
mitted by his father............applies to all who derive their claim 

(1) 18 P. R. 1895, F. B. : s : 

(a) [1821] I. L. R. 3 Lah,.103. 

(3) Ibid at pp. 109-110. 
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through the criminal, and as the plaintiff Indar Singh claimed bis 
inheritance (f. e. tothe estate of the murdered man) tbrough his 
father it would be opposed to iai psy to allow bim to 
succeed (r). * 3 

This principle was, however, not given effect to inthe case of 
Gangu v. Chandra Bhagabai (2) which was ingeniously distinguished 
by Chandravarkar, J. Then the wife of a murderer claimed her 
right to succeed to the ‘estate of the persin murdered ¢hrough her 
Ausband as a gotraja-sapinda heir of the deceased. 


“ No doubt”, “ observed the learned "Judge ” , Aer status as wife is 
the cause of her ‘status as Gotraja-Sapinda. Ths former is the cause ; 
the latter is the effect. They aré what a Hindu lawyer, ‘borrowing the 
language of the Watyaytkas (i. e. Hindu logicians), would call 
Karana and Karyq respectively. | But a cause and its _efects are not 
necessarily the same in Hindu law. To take the familiar .case of an 
earthen jar, so often given in the books to illustrate the principle,— 
the earth of which the Jiris made is the cawse, and the jar is the 
effect ; but the jar is regarded nevertheless as being substantially 
different from the earth. Similarly, *e fact of a woman being the 
wife of a certain man is the cawse of her being a Gotraja-sapinda of 
“her husband's brother or the like ; but nevertheless the Sapindship is an 
entity by itself, distinct from, though arising out of, the cause. ft is 
this Sapindaship which is the immediate cause of her AMirskip, and 
‘the Hindu law, like:the English law, does not, generally speaking, 
'consider the causes of causes and their impulsions of one 
another.’ ” i ` 


re,’ 


This decision in Gangu v. Chandrabhagadai (3), which was cited 
at the bar, was not dissented from, but distinguished by Lord 
Phillimore in delivering the judgment of the Judicial Committee of 
the Privy Council in Xenchava’s case (4). His Lordship seid: 
“Tt was contended that a different ruling was to be extracted from 
the decision of the Bombay High Court in Gasgw v. Chandra- 
bhagabai (a): This is mot so, In that cass the wife of a murderer 
was held entitled to succeed to the estate of the murdered man, 
but that was not because the wife deduced title through the 
husband, but because of the principle of Hindu law that a wife 
becomes a member of her husband's go/za, an actual relation of her 


(1) Itd at P. 103. 

(2) [1907] I. L. R, 22 Bom. 275 at P. Pe 

(3) Supra, ~ 2 

(4) Supra at P. 374. : 
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husband's relations in her own right, as it is called in Hindu law a 
Gotraja- ORAT, This decision, therefore; has no bearing on the 
“present case,” 

The case of Niimadhab v. Jitendra (x), already referred to in 
another connexion, does, however, present a difficulty. The 
general rale, founded upon public policy that a son of a murderer 
is not permitted to benefit by the crime of bis fatber was not given 
effect to in that case, and the son of a murderer does appear to have 
actually gucceéded without objection or opposition, to the share of 
the murdered grandfather in the joint estate under the Dayadhaga 
by partition with his uncle. i 

> The Court was, however, not called upon to determine 
any question as to the legality of the succession, but zke onty 
issue, directly befors it, was one relating to a claim of maintenance 
put forward by ths father, ths convict, after his release from Jail, 
against his son (a). The issue was decided accordirgly, not with 
reference to any question of public policy, but rather from the 
standpoint of the Hindu law fhe spirit of which, it was said, 
is extermsly partial to maintenance. The case is, therefore, 
distinguishable. 


Under the Mitakshara Co-parcenery PA it may be noted lee 

& claim to maintenance by a co-parcener- 

NE: "e Ee. murderer cannot, itis submitted, be resist- 
mrderer can besustained ed upon any ground of public policy. 
For instance, a son acquires dy dirth a vested 

interest in the ancestral estate along with his father, the amount of 
such interest being liable to be decreased by a birth or increased by 
a death, civil or natural. So, where an unmarried brother, a married 
brother and his son made up a co-parcenery, if the married brother 
murdered his unmarried brother, the son of the murderer would 
‘not, of course, be shut out by the rule of public policy in sucha 
case, but would, on the contrary, be entitled gwa co-parcener to a 
“share, increased by the death of his uncle, in the ancestral estate 
by way of survivorship, and a similar share, such as his father, the 
"murderer, would, but for his crime, have received, would lapse over 
to him, thé sole surviving cc-parcener, as ff Ais father mosse under 
one or other kind of disability or disqualification (e. g. insanity eta) 
at the time of partition. What the co-parcener-murderer could claim 


(1) [1913] 17 C. W. N. 341. 
(2) See observation Per Quadir, J, in Har-Bhagwan y. Hukum Singh, gupra 
at P. 252. 
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under such circumstances would be maintenance only against bis 
son, Vilmadhav’s case(1) was one under the Dayabhaga joint 
family law, which denies the right of a son to acquire by birtha 
vested or any kind of intereat in ancestral property while the father 
is alive, and yet the Calcutta High Court decided, (to quote the 
words of Quadi, J., in HamBhagrwarn v. Hukum Singh (2)), in 
favour of "the right of maintenance which the convict, (i. e. the 
murderer), had against the co-parcener (i.e. his son)". If a 
Dayabhaga cc-parcener-murderer could be held to claim mainten- 
ance against his fellow-‘coparcener’, the case of a Mitakshara 
coparcener-murderer with regard to maintenance must be a far 
stronger One indeed. 

This, however, by the way. 

Because the murderer does not, in law exist at the time of the 
succession opening he cannot, ex Aypothesi, himself inherit, nor, 
because he does not, in law, forma stock of descent, can he trans- 
mit the estate of the murdered person to his dercendants, what he 
cannot take he canrot transmit. Legal fictions are sometimes 
useful. 

Now, if murderer, and all who claim or deduce title through 
him, (e. g. his descendants), are excluded from inheritance to the 
estate of the person murdered upon the ground of public policy or 
(which comes to the same thing)—upon the principlcs of Justice, 

Equity and good conscience as they arecalled 
mih y gie to. the in English law or the maxim Nemo Swo delicto 
pelea eae det meliorem. Suam Conditionem facere Potest (3), 

expressive of “a  welkestablished and 

universally recognized principle of Jurisprudence (3) ", it follows as 
a logical sequence that the beirship to the deceased intestate as the 
profositus must be traced direg/y through the intestate and not 
through the murderer ori the manifestly equitable ground that those 
who would come in by reason of the exclusion of the guilty heir 
should not be affected by his wrongful act, title, therefore cannot be 
claimed through tke -murderer. He is wiped out altogether. In 
Girimallappa's cate (4). Fawcett, J., said: “The murderer must 
for the purpose of the inheritance be treated as if he were dead 
when the succession opered (i. e. by the death of his victim) and as 
not being a fresh stock of descent, ? 

(1) Stipra. " 

(23) Sura at P. 255. = 

(3) * One cannot take advantage of one's own dune 1 


(4) Supra at P. 786. 
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Subsidiary matters or questions, now of more or less academic . 


Subsidiary matters de interest since Kenckava v, Girimalla-Appa, 
ons, now of aca- (1) are found discussed inthe Indian Law 
ps ee de pe Reports. For instance, in Vedamayaga v. 
. found discussed io the Pedammal (2), while conceding the applic- 
reports: ability, to the legal relation of decedent and 
heir in this country, of the equitable rule or principle, (and one, 
indeed, of universal application), laid down in Cavers case (3) 
vis. that a murderer cannot benefit by the result of his own crime, (for, 
to permit him to do so would be adding an incentive, often when 
no additional incentive is necessary, to the commission of capital 
offence) (4), Ayyar and Boddam, JJ., however, raised the subsidiary 
issue by way, one might say, ofa riderto the rule, namely,— 
df the murderer is disqualified from inheriting the estate of the 
wiurdered person, is he so disqualified wholly as to his (the murderer's) 
both legal and beneficial interests, or only as to his, (the murderers) 
beneficia] interest therein 1 
In Vedanayaga’s case(2) Ayyar and Boddam, Jj., inspite of 
. .the warning of in Ram Chandra Martand 
dea DE ERN. BE Waikar, v. Visayak Kofhekar (5) against 
between a legal and an applying analogies of English law to the 
squltab ls rui A4 à interpretation of texts in eee systems of 
Jurisprudence, introduced into the discussion 
the artificial distinction of that law between a legal and an equitable 
estate in order, it would appear, to protect Jona fide purchasers 
from a secret murderer——This involves, in their opinion, questions of 
vesting and divesting—the ves/ig in the murderer of the legal 
inheritance, (i. e. the estate cf the murdered intestate), under his 
personal law, and the divesting or wresting away, from him for the 
crime of murder, of his Jeneficial interest in such inheritance which 
would, thereupon, vest in those who would be entitled to it were 
the guilty heir out of the way, Ayyar and Boddam, JJ., thus put 
the matter: (* There is no text of Hindu law diregiy bearing on 
the point whether a murderer can succeed as heir of the person he 
has murdered, or bas been instramental in murdering. The 
maxim Veno Swo delicto. meliorem ssam conditionem facere potest is 
(1) Supra at 786. i 
(a) Supra. 


(3) Supra, at P. 156. 
(4) Observations per Rattlgan, J, in Shak Khanam v. Kalandhar Khan, 74 


P. R. 1900 at P, 339. 
(5) [1914] L. R. 41 L A, 290 at P. 999. 


` 


` 
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one, indeed, of universal application and should therefore be incor- 
porated in Hindu law) “The only question is as žo the proper 
theory of giving effect to the maxim in cases like the present, that is 
to say, whether the wrongful act of the person standing in ths position 
of heir (a) is to exclude him from the inberitance so as to prevent 
the very vesting in him thereof or (b) is it to be trsated at a fact 
that should only disentitie him to any beneficial interest in the 
inkeritance 1 

It is the latter view (say they), "that would seem to be 
supported, not merely by the analogy of the Civil law, but also by a 
provision of our Legislature ina not dissimilar case—Section 85, 
Para. 2, of the Jadian Trusts Act. It has also a practical advantage 
which the theory of non-vesting of the inheritance does not possess 
and which makes it therefore the more acceptable from the point of 
a tribunal administering both law and Equity. 

Now, (1) according to the Civil Law the killing of the decedent 
by the heir, intentionally or even negligently, was among the causes 
which rendered the heir unworthy of the inheritance, Zs 
docivine of unworthiness was, however, nol given affect to by 
intercepting the vesting of the inheritance itself, but what was 
vested in accordance mith the law was wrested away on the grounds 
of Justice and Equity. 

(II) Next as to section 85, paragraph a, of the Indian Trusts 
Act which runs thus: " Where property is bequeathed and the 
revocation of the bequest is prevented by coercion ths legates must 
hold the property for the benefit of the testator’s legal repre. 
sentative. 

“Such being the theory adopted by the law in the case of 
coercion used for the purpose of preventing revocation of disposi- 
tions under a will, that must necessarily be tbe theory to be 
followed”, the learned Judges continue, “when the same end is 
compaseed by murder, as also when the succession, secured by the 
same unlawful means, is intestate instead of testamentary. PA 

(IIF) “ As to the practical advantage attending this view indai 
consideration—it is not impsssible, especially im cases where the 
murder is secret, that the guilty “ prima facie” heir may succaed in 
passing himself for a tims as an innocent posssssor and male 
transfers to third parties without notice. In such cases if the 
doctrine of exclusion were to prevail dona fide puschasers from him 
would be unprotected. The theory of trust, howeyer, while saving 
the law from the reproach of permitting a person to retain the 
fruits of an act superlatively wrongful or enabling purchasers with 
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notice to take from him with impunity, would amply protect 
bona fide purchasers." Inthe result, the learned Judges of the 
Madras High Court arrived at this conclusion—" If the defendant 
was & party to the murder (of her son), her wrongful act, while not 
preventing the vesting in her of the inheritance, disentitled her 
to any beneficial interest init. Such beneficial interest would vest 
in those who would be entitled to it were the guilty heir out of 
the way." (The'case was remanded to the lower Court for & finding 
as to the defendant's complicity in the murder of her son notwith- 
standing her acquittal by a Criminal Court). 

Following this decision the trial Judge in Girimallappa v. 
Kenchava (1) said: “ Though the legal estate vested in Hanmappa, 
(the murderer), he is himself a trustee for the next reversioners 
(to the estate of the intestate) and cannot, therefore, be a fresh stock 
of descent to transmit the estate in suit to his own heirs as if he 
succeeded to it without any such qualification.” 


On appeal to the High Court Fawcett, J., in Girimallappa v. 
Kenthava (1) commented on the judgment thus; “ As regards tho 
question whether the Jega/ estate should be held to have vested in 
Hanmappe or not, it seems to me immaterial which view is ace 
dn either cage he must for ths purpose of the inheritance, be 
treated as if he were Cead and not being a fresh stock of descent, 
I think it wouid be simpler to say that the exclusion. extends to the 
legal as welf as beneficial estate and to leave Jona fide purchasers 
from the murderer to the protection afforded by section 4r of the 
Transfer of Property Act, instead of adopting the artificial distinction 
of English law between a legal and a beneficial estate in order to 
protect them, as has been done by the Madras High Court in 
Vedanayaga Mwudalar v. Vedamssal (2). Inthe present case we are 
not concerned with asy deviation from any statute, The Court, 
in considering the question, can under Bombay Regulation IV of 
1827, Section 26, have regard to Justice, Equity amd good con- 
science in the absence of my specific law or usage regarding tho 
point under consideration, ? 


- Girimallappa’s case (3) was taken up to the Privy Council where 
it appears as KeucAava v. Girimallapga (2), and Lord Phillimore, in 
delivering judgment, agreed, in substance, with the conclusions of 
the Bombay High Court both on questions of fact as well as- law. 


{1) Supra. i . - 
(2) Supra. 
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His Lordship observed: “With regard to the question whether he 
(the murderer), is disqualified wholly or only as to the beneficial 
interest which the Subordinate Judge discussed, founding upon the 
distinclion between the beneficial and legal estate which was made 
by the High Court of Madras in the case of Vedanayaga Mudakar 
v. Vedama] (1), their Lordsbips reject, any such distinction, The 
Bombay. High Court arrived at the same conclusion but ona 
different line of reasoning. While thinking it immaterial whether 
the murderer had the legal estate vested in him or not because in 
either case he must for the purpose of inheritance be treated as if 
he were dead when the succession openel and not being a fresh 
stock of descent they thought it simpler to say that the exclusion 
extends to the legal as well “as beneficial estate. Zhe theory of 
legal and equitable estates is not part of Hindu law and should 
not be introduced into the discussion.” 


Accordingly, there can be no question of vesting and divesting 
in thé case of tbe murderer--a vesting, that is to aay, of the legal, 
and a divesting of the Jene/icial, interest in reference to the estate 
of the murdered man. The murderer is mAo//y disqualified. Is he 
to be treated as a trustee of the inheritance in Ais hands before 
trial or conviction, in the benefit of those who would be entitled 
to it if he Cropped out of the Fine of heirs to the intestate by reason of 
Ais crime? The question is covered by the previous one and does 
not require further discussion beyond a word or two, By fastening a 
trust upon the guilty heir on whom the statutes cast the legal estate 
the Madras High Court sought firstly to avoid any deviation from 
Hindu law, which, although it mentions various grounds of exclu- 
sion from inheritance, does not include murder among them (a), 
and, secondly (where the murder is secret) to afford protection ta 
bona fide purchasers from the murderer. For this purpose reliance 
was placed on the Indian Trusts Act, Section 85, Para. z. There 
is, no analogy between a murder and the coercive prevention of thé 
revocation of a bequest, and the section does not seem to support 
the proposition for which it is cited. The learned Judges, however, 
appear to have acted upon the course suggested inthe Harvard 
Review, Vol. IV, page 394 and Vol. VIII, page 170 (3). As Chief 
Justice Macleod put in Girimall-Appa Channag$a v. Kenchava (4), 


(1) Supra. wo Be i4 " ; 
(2) Manu, Ch. IX, V. cor and Mayne's " peo Law and Usage "', Para. - 8%. 
(3) Vedanayaga’s case, supra, 

(4) Syra, at P. 775. 


328 THE CALCUTTA LAW JOURNAL, [Vou LXL 


“ Analogies are often dangerous,” They are always an unsafe and 
treacherous ground for legal decision. 


Ingenious pleas are met with in the Law Reports in connexion 
rid dide with such cases, There appears to be a sort 
met with in the law Of legal tug-of-war, as it were, between Judge 
Repora a nen and Counsel over fhe application of the rile 
2 of exclusion to the case of a murderer in 
the Law Reports, the one trying to bring it in by ingenious reason- 
ing, (as in Vedanayaga v. Vedamma/ (1), just cited, by treating the 
murderer as if he were a /rws/eefor the next reversioners to the 
estate of the intestate), and the other, to evade or get round it by 
as ingenious argument or pleading (as in Jind Kuer v. Indar Sing 
(2), by contending for the son of a murderer, for a title to the 
inheritance in the shape of ancestral estate, derived not from the 
murderer, but by virtue of. community of; descent from the common 
ancestor). 


Again in Makummad Khan v. Sis Bano(a) a curious plea or con- 
tention was set up by Counsel for the son of a murderer. 
The issue was—Js the murderer's disqualification from inkeriting the 

yee: nen oe estate of ths person murdered to be treated as 
qualification from inbercit- if it were an alienation by the murderer of his 


ing the estate of the —. A " 
Ee rights (by analogy to an alienation by a 


treated as if it were an indu widow of her lifeestats)? Chatterjee, J. 
allenation by the murder- Overruled the contention, “The disquali- 


er of his rights ? 

fication from succeeding to certain property 
by inheritance", said the learned Judge, “can &y so process of reason- 
ing, õe treated as an alienation by the murderer of his rights.” In 
that case, (which arose under Customary Law, an admixture of 
Hindu and Mahummadan law as} prevalent in the Punjab) a man 
had bean murdered by his paternal uncle with the object of 
securing his property. The land had been mutilated in favour of 
his sister and the son of the murderer sued for possession on the 
ground thet he was the reversioner; it was asked that a declaratory 
decree should be passed to the effect that the said son would be 
entitled after his father, the murderers death (i.e. by way of 
analogy to the alienation, by the qualified owner, of her life-estate, 
reverting to the reversioner upon her death). d 


(1) Supra, at pp. 600-601. 
(a) [1922] 3 Lab. 103. 
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There is just one more point deserving of notice—the point, that 
Conviction or punish- i r 
B Maes aoe is to say, whether conviction, acquittal or 
the application of the punishment is a necessary, condition to the 


Pee DRE, tothe case pplication of the principle of public policy to 
of a murderer or man- the case of a murderer or manslaughterer. 
slaughterer. $ 

“The question of ċonviction or acquittal, said Ayyar and 
Boddam, JJ., in Vedanayaga’s case (1), “ would no doubt, be rele- 
vant were the matter ons of punishment for a crime, but here the 
Court is concerned only with private rights of parties gs affected by 
a wrongful act, (whether murder or manslaughter), though such 
wrongful act may, from the point of view of the Criminal Law, bea 
punishable act. 

In Z^ re Houghton (2), Joyce, J. says: “Not infrequently a 
murderer commits suicide immediately afterwards, or he may die a 
natural death before trial or verdict, (and so escape punishment). 

Attainder fur murder under the English law no idoubt pre- 
supposes a conviction but a dcctrine, so special and peculiar to that ` 
law should not be introduced into the discussion (3) and has no 
bearing on the matter under consideration (4). 

Conviction for murder or manslaughter is not, therefore, a 
necessary condition to the application of the rule of public policy. 
If, however, there is any possibility of any question as to whether 
the donee or heir has been guilty of the crime imputed to him or 
her, that must be tried out in Court. Ina litigation as to private 
rights of parties as affected by a wrongful act whether murder or 
manslaughter, a certified copy is (a) a2so/w/e proof of the conviaton 
as well as (b) gresumglivs proof «f the commission of the crime; 
but proof of a conviction, wphsld by the Court of Criminal Appeal, 
renders the fact of the commission of the crime “ conclusively 
proved "—Jn the Estate of Re Crippen (5), 

In Pedamayaga v. Vedammal (6) the question as to the compli- 
city of the defendant in the crime of murder imputed to her was 


(1) Swfra, at P. 601. 

(2) [1915] 2 Ch. 173, (176-177). 

(3) See Vedanayagu's case, supra. 

(4) Attainder for murder is the immediate inseparable consequence, by the 
Common Law, of sentence of death belng pronounced or of outlawry fora capi- 
tal offence. Tho criminal then becomes civiliter mortuar. It differs from con- 
viction in that it after judgment, whereas conviction is upon the intect of 
guilty but before judgment pronounced—Sec Wharion's Law Dictionary. 

(5) [1911] P. 108 (115). 

(6) Supra. 
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not tried out by the lower Court, and the learned Judges remanded 
the case fora definite finding as to whether she did commit the 
crime allegéd against her in the plaint in suit. 

The doctrine of public policy under the English Law, in so far as 
it has any bearing on private rights of parties as affected by a crime 
whether murder or manslaughter, especially in the matter of a claim 
to succession to the estate of the person murdered, is one indeed of 
universal application and has been rightly incorporated in Hindu 
law as judicially administered in India. 

The end of Section IV concluded, 


The Calcutta Law Journal. 
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NOTES OF CASES 


Todrick v. Western National Omnibus Co. Ltd. 


Easemeni— Right of way Whither must be physieally contiguous 
to the dominant tenement, Ys 
Where an alleged right of way overa piece of land was found 
not to lead directly to the dominant tenement, but to an intervening 
plot from which it was possible to gain access to the dominant 
tenement : 


Held (per Farwell, J.), that a right of way must be one which is 
contiguous and gives immediate access to the dominant tenement. 
It is necessary to bear-in mind two things in connection with ease- 
ments, Firstly, an easement must be appurtenant to some definite 
land or property, and, sscond/y, it must be used and enjoyed in con- 
nection with the land to which it is appurtenant, Now, if by going 
along the' right of way the person using it does not get upon the land 
which forms the dominant tenement, then it is impossible to say 
that the right of way is being used directly, for the purpose of the 
dominant tenement, or that it is being used for the benefit of the 
dominant tenement. It may be that the person so using the way 
may be able to go from the land to which he léads to the dominant 
tenement, but it cannot still be said that the easement is being used 
and enjoyedin connection with the dominant tenement. 


D, B. 


Kunhamutty v. Thondikkodan Ahmad Mussliar. 
Dedication of property— Direction to spend the income Jor reciting 
Koran over a tomb of private person—Stch dedication, ifa valid 
`" wakf. m" : 
The question which arose in this case was whether the two 
documents produced in the case created a valid’ wakf, The direc: 


1933. 


Sata 
[1934] 1 Ch, 


190. 
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tion in the documents was that the income of the properties should 
be devoted to reading the’ Koran at a private tomb, . 

Held (per Sir Owen Beasley, C. J. & King, J.) that the dedica- 
tion in question did not create a valid wakf. 

Held jurther (1) that the mere fact that the tomb : over which the — 
Koran is to be read is that of a descendant of the prophet aod not 
that of the donor does not make any difference. 

` (a) That no change in the law was brought about by the, Musal- —— 
man Wakf Validating Act (VI of 1913) with regard to the pnrpotes, " 
" religious, pious or charitable. ' 
N. C. 





Alapati Nagamma v. Alapati Venkatramayya.: 

Transfer of Property (Amendment) Ad, Section on" Sign”, meaning 
of-—Sign, if inchedes - “ mark” —Sub- Registrar, when a valid 
attesting witness. ECC 

A deed of gift was attested by- persons, some of whom have 


` made their marks on the docunfent, ^ Questjón arose’ whether the 


- . document was validly attested. It was contendéd that the word 


“sign” -means actually sign, ane is to say,” ‘by the writing of ` ‘the 


. "aitestor's signature: K T 


I, L. R. 58 Mad. 230 


, Bttésted. t. a 


"Held (por Sir Owen Beatle), C. 7. & King, " that t the words 
i signed the instrument” in section 3 of the Transfer of Fogerty 
(Amendment) Act are governed by-the definition of “sign” in the 
General Clauses Act. Therefore tho word “ sign” includes: with 
reference to & person who is unable to write his name, “ mark”, 
The document -in question was accordingly held to bo alidly 


oar ^ - 


Held further, that admittedly when there's no EEN that the 


Sub-Registrar signed in the presence of: tbe executant, he cannot be 
held to Pe a valid attestor. E : 


~ 


7 - Fe 


N C. 
- - * n c 


P.C. Thirumalal Gounder v The Town Bank, Limited, Pollachi. 


Stay of sale—Court's AARIN to impose dondition— Nature co 
conditions. t 


A ‘recovered a monty decree -for Rs. 6000 “against B. In 
execution of that dectee. B's properties had been brought to 
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sale, Then he filed an application under Order 41, Rule 6, 
clause 2 Civil Procedure Code to stay the sale in execution. 
The learned Judge ordered that the sale can be stopped on the 
petitioner . depositing into Court the decretal amount. It was 
contended on B’s behalf that the Court had no jurisdiction to 
pass an order staying execution making it a condition that the 
decretal amount should be deposited. - 

Held (per Madhaban Nair and Cornish, Jr ) that the expres- 
sion "terms as to giving security or otherwise” in Order 41, Rule 
6 Clause 2 of the Code of Civil Procedure would mean that the 
term may be either giving security or any other term such as the 
deposit order made by the Court in this case. It was accor- 
dingly Aed that the Lower Court has jurisdiction to make ita 
condition that the stay would be given only on the judgment-debtor 
depositing the decretal amount. 

Sankar Das v. Kasturi Lal (1) dissented from. 

NG ` E 
(1) A. I. R. [192£] Lah. 69. 
3 " Punjajl Bapuji Bagul ». Emperor. 
Damage to ‘neighbour's. property dus to installation of an oil engine 1954- 
—" Wrongful loss or damage", meaning xf. Vi i Ron au 

"The accused A ownsa building in which be installed an oil nar 
engine. The complainant C is the owner of a neighbouring buil- 
ding. C lodged a complaint before the Magistrate that A had 
go used his engine as to cause damage to C'shouse by means 
of vibration. The Magistrate held that damage has been so 
occasioned and accordingly convicted and rentenced A under 
Section 425 of the Indian Penal Code. In the appeal before the 
High Coürt, the 'question -arose whether A had rendered himself 
liable to criminal prosecütion for mischief, under the facti and 
circumstances of this case. 

Held (per Sir John Beaumont, C. J. and N, J. Wadia, J) 
that the expression “wrongful loss of damagé” in section 425 of 
the Indian Penal Code means loss or damage by unlawful medns, 

That as it was impóssible.to say that the damage was caused by, 

unlawful means, the working of the engine on A’s own property 

being a lawful act, there was hardly any justification for instituting 

criminal proceedings. There may be the quéstion of civil liability 

but there cannot be any question of criminal liability. 

N. C. 


Aeon sped gangs 
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Ram Kal v. Birbhadraman Tewari. 


Limitation Act, Article y8a—Application for execution of decree 
against a dead person, if a step in aid of execution—Apphcation 
Jor transfer of a decree, when judgment-debtor is dead, tf one to 
take step in nid of execution. 

On the goth of April, 1920, R obtained a decree against B 
which was executed for some years without complete satisfaction. 
On the 30th of November 1928, B died. Onthe 15th of: Decem- 
ber, 1528, the decree-holder filed an application for transfer of 
the execution of the decree to another Court. On the roth of 
February, 1929, the Court transferred the execution of the decree. 
On the 27th of February, 1929, R again applied for execufion and 
notice was issued to B, which was returned unserved with the 
report that B was dead. The report was put upon the rcth of 
April rg29, and the Court ordered that necessary steps should 
be taken by the agth. R however failed to take any steps and the 
applieation for execution was dismissed on the 29th of April, 
1929. Then R died and his widow filed an application for 
execution on the 1th of March, 1932 against the sons of the ^ 
deceased judgment-debtor. Question arose whether the appli- 
cation dated the 1rth of March, 1932, was or was not barred by 


. limitation. . 


Held (per Sir Shah Muhammad Sulaiman, C. J and. L G. 
Mukerji, J.)— 

(1) That an application for execution made against a person 
who is dead is not a good application to take some atep in aid 
of execulion within the meaning of Article 182 of the Indian 
Limitation Act. Bepin Behari Mitter v, B. B. Zohra (1) dissented 
from, z 

(2) That an application for transfer of the execution of the 
decree to another Court made at a time when the judgment- 
debtor is dead isa valid application to take some step in aid of 
execution. d 

(3) Thatthe application dated the rith of ‘March, 1932, is 
barred by time inasmuch as it was not made within three years 


„of any order on any application in accordance with law. 


N. C, 


- 


(1) (1608) I. L. R. 35 Cale. 1017. 
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HIGH COURT SUMMER VACATION.. 
[By Mt. Shyama Promd Mookerjia, Advocate ] 


Truly, the Calcutta High Court is the “homs of lost causes” 
and it is clinging to the last of its lost causes, to wit, the autumn 
vacation with a pithetic tenacity worthy of a better cause. As far 
as we are aware, the Bombay and Midras High Courts had: from 
their very inception their long vacation in summer instead of in 
autumn and they have been none the worse for that. The Allahabad 
and Patna High Courts, more or less the offspring of the Calcutta 
High Court, for a long time followed the Calcutta tradition but even 
they have recently changed over to the more logical tradition of 
Bombay and Madras. Calcutta, however, still stands out in splendid 
isolation an] braves to the full the burning rays of a more than 
tropical sun, l 

Why is it then that when everything else changes and adapts 
itself to the changing circumstances, the High Court at Fort William 
‘alone should be the symbol of the unchanging East? There might 
have been some justification for the long vacation in autumn when 
the Calcutta High Court or rather its predecessor the Supreme 
Court was established. In those far-off days there were no hill. 
stations to speak of, and the Juiges, mostly or all Europeans, who 
wanted to go home to replenish their shattered vitality did not care 
to sail in May or June when “ winds are rude " in Bengal's sleepless 
Bay. 'lhose reasons have now ceased to exist. Hill stations and 
sea-side resorts are now plentiful all over India and we suppose most 
of the European Judges themselves would welcome the convention, 
if the convention were established of ordinarily spending the long 
vacation in one or other of the many charming hill stations in India. 
And if it were absolutely necessary to proceed Home, it would not 
be necessiry to cross the windy bay ina sailing ship and the 
steam-boat might be taken at Bombay, so that it makes no difference 
‘from that point of view whether the long vacation starts in summer 
or in autumn. 
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One argument that is usually advanced for the retention of the 
autumn vacation in Calcutta is that the Durga Puja which is an 
autumnal affair, is an institution peculiar to Bengal, that the lower 
Courts must be closed at least fora month for the occasion, that 
the High Court must necessarily be also closed during that-period, 
and that, ergo, the long vacation for the Calcutta High Court must 
for ever be an autumn vacation. To that the short answer is that 
even if one were to concede the premises, the conclusion by no 
means inevitably follows. The present position is that the long 
vacation of the High Court extends over 73 days, covering roughly 
the whole of September, the whole of October, and the first half of 
November. The first month of the vacation is practically useless 
to most members of the profession with the younger members of 
the family at school or college, and with nowhere to go during that 
period. The Puji vacition of our High Court might, therefore, 
be very usefully cut down to about thirty days and made to 
syncbronise with the vacation in the lower Courts, generally 
extending over: the whole of October when all the schools and 
colleges are also closed. That should leave a balance of about forty 
or forty two days which might very usefully be tacked on to the 
present Easter vacation of the High Court which generally extends 
from the roth to the goth April. That, while not unduly curtailing 
the Puja vacation, and leaving our Saturdays intact, should give us 
a very decent summer vacation extending over the greater part of 
April and the whole of May. The Easter vacation ‘may of course 
choose to start a little earlier or later and then the proposed vaca- 
tion would have to expire a few days either before or after the end 
of May giving usa delightful element of uncertainty. Judges or 
advocates who find it absolutely imperative to proceed to England 
may add another three weeks if so advised, and that would give 
them a vacation of the same length asthe present one. Should it 
be desired to prolong the vacation for alla little into June that can 
be done by pressing a few Saturdays say 8 or ro into service in the 
cold weather. 


_ Last ofall come the all important questions of efficiency and 
public convenience. There can be no question that the efficiency of 
both Judge and Advocate arrayed in allthe sombie panoply of 
forensic costume is at the very lowest ebb at this time of the year 
with the temperature ranging round 110° in the sbade, -What might 
have been good enough for the High Court down to igr5 is | 
certainly not good enough to-day. Temperatures of over roo" 
were extremely rare in Calcutta about twenty years ago, but now - 
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due to various causes temperatures of over r1os* are matters of 
almost every day occurrence. Calcutta has fallen in line with the 
rest of India in the matter of temperature, her summers are-no 
longer mild and there is no reason why she should not fall in line in 
the matter of the summer vacation tod. 
Then as regards the question of convenience there can be no 
two opinions that itis much more convenient to have tbe Courts 
~open in September and the first halfof November than to have 
them open in April and May. In the Mofussil they have morning 
Courts at this time of the year. For various reasons.that is not 
possible for the High Court of Calcutta, so that ifthe High Court 
has to go on in this weather it has to go on during the hottest part 
of the day with the result that Counsel and client and clerk 
colltpse not infrequently under the scorching rays of a pitiless sun. 
Who and what is responsible fer this state of things? Nothing but 
the present system of the long autumn vacation and it is almost 
midsummer madness to keep the Courts open now and thus perpe- 
tuate the pernicious system. Our best wishes go to the present 
Chief Justice in his attempts to alter the present system. More 
power to bis elbow! Ifhe succeeds in breaking the bonds ofa 
bad oli convention he will go down to posterity asa great public 
benefactor. ^ 


REVIEWS. 


The Current Law Digest: Edited by B. N. Ghosh, B. La 
Advocates; Published by A. K. Ghosh, 3, Garstin Place, Calcutta. 
Rs. 5/- per year. 

This isa new enterprise so far as this province is concerned. 
For want of a clep press, in this city, nolo ly could as yet venture 
to take up such a compilation in hand. We very much appreciate 
the adventurous spirit of the learned Editcr in embarking upon this 
new line of work and sincerely congratulate him upon his boldness 
and wish him complete success in his enterprise. The work has 
been neatly execute] and we can perceive real marks of ability in 
the preparation of the short notes on the ceses digested. It seems 
thatin an extrem» anxiety to be brief, the learned Editor has 
taken notice of only the more important points in the reported cases 
and bas at places sacrificed the minor ones for the sake of compact- 
ness, This may, however, affect the utility of the publication and 
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we draw the attention of the learned Editor to this matter. 
Exhaustiveness is the primary qualification of such publications 
and therefore cross-references should be made as full as practicable. 
The rates of subscriptions, as quoted, however, if they cun be 
maintained, appear to be somewhat encouraging. i 


Deser Ain by Bibhuti Sekhar Majumdar, pleader, Burdwan 
published by the author, price Re, o-10-6 pies. 


This is a small publication in vernacular containing an abstract 
of gome of the most important provisions of law of every-day use. 
Law is a very complicated subject ani it is not possible fur the 
common people to know much of it,but at the same time without 
some rudiment ry acquaintance with it, every-day transactions of life 
cannot be properly conducted. Therefore, we regard it as a felicitous 
idea on the part of the learned author to pick out from the common 
“statutes those elementary provisions of law which have almost daily 
application in the course of our dealings with others. ‘There are 
‘not many such publications inthe field; therefore, it is bound to 
be very warmly received. The statement of the law is very simple 
and lucid. We have not found aay obscurity attaching to any 
part of the book. Every litigant ought to keep a copy of this book 
in his pocket and consult it when faced with any difficulty and by 
doing so he will be able to manage his ordinary affairs more 
intelligently and readily than others. We have every confidence 
that the learned author's labours will be fully rewarded. 


The Calcutta Law Journal 
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NOTES OF CASES. 


Dasureddl «e. M. Venkstasabbammal. 


Indian Succession Act, Sec. 63(a)—Will—TZestatrix neither signing 
nor affixing her marh, but some other gerson signing her name in 
her presence and by her direction—Execution, if valid. 

The will, alleged to have been executed by Rangammal, an illi- 
terate lady, was in the handwriting of one K, who also executed it. 
Rangammal neither signed nor affixed her mark, but touched the 
pen and handed it over to K who made a mark and wrote “ this 
scratch—the mark of Rangammal”. It was proved that K wrote 
this in the presence and by the direction of the teststrix. On a 
reference, as to whether the writing of the name of the testator by 
some other person in his presence and by bis direction for the 
purpose of authen ticating the Will was a mode of execution coming 
within the purview of Clause (a) of Section 63 of the Succession 
Act; 


Held (per Pandalai, J. agreeing with Sundaram Chetti, J. and 
differing Jrom Pakenham Walsh, J.) that the execution was valid 
according to the third mode indicated by Clause (a) of Section 
63, namely, “signed by some other person in his presence and by 
¿his direction ”. These words, on their proper construction, meant 
that the other person executing the Will under tbe direction 
of the testator should sign the name of the testator and not that 
the other person mtüst sign his own name with sufficient indi- 
cation to show that he has, executed under the testator’s direc- 
ton, Consequently, in the prerent case, the Will was not invalid 
because it did not contain the signature of K himself, 
D. B 


^ 
- 


la 
z 


1934. 


ww 
I. L. R. 57 Mad. 
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Ramanathan s. Annamalat. 


Civil Procedure Code. Order r, Rule 3—If applicable to joinder of 
causes of action also— Breach of trust by trustee, aided and abetted 
by his agents—One suit by cestui qua trust for accounts against 

, both trustes and his agents, if bad for multifarionsness— Meaning 
of ‘same transaction. wa 

The plaintiff was a minor when his father died. His widowed 
mother became his guardian but she letthe two cousins of her 
husband manage the estate. On the death of one ofthem, the 
other, the rst defendant, assumed sole management and became 
de fado guardian, From the time they assumed management, the 
cousins acted in fraud of the minor's estate, and in order to promote 
the fraud the rst defendant appointed sundry agents who colluded 
with bim and participated in his breach of trust, The sixteen 
defendants include such agents, the sons of the cousins and the 
like The plaintiff has brought this suit against them, praying for 
a decree against the rst defendant “and such other defendants 
as may be found jointly and severally liable for accounts and pay- 
ment of such monies as they may be found liable to pay ", On the 
preliminary objection of multifariousness : 

Held (per Madhavan Nair and Jackson, 77.), that the suit was 
not bad for multifariousness, Order 1, Rule 3 applies to joinder of 
causes of action as well as jcinder of parties and the only question 
to be decided was whether in this case there was as against the 
various defendants any right to relief in respect of the same transac- 
tion, and whether, if separate suits were brought against the defen- 
dants, any common question of law and fact would arise, x 

The transaction or series of transactions out of which the present 
case arose was that originally the rst defendant and his brother, 
and then the rst defendant alone, proceeded to embezzle the plain- 
tiffs estate and were aided and abetted by the other defendants 
who connived at the breach of trust. Andif separate suits were 
brought against the respective defendants one common question at 
least would arise, - 

Held further, that where an agent of a trustes fraudulently mixes, 
himself up with a breach of trust, the cestwf qwe trust can certainly 
call upon the agent for account; and the proper suit is by the 
cestwi que trust against both the trustee and the agent seeking 
to make both liable. 


D. B 
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NOTES OF CASES. 


Ram Prasad Ram v. Jadunandan Upadhia. 


Limitation Act, Arts, 181, 182(7)—Instalmont decree specifying dates 
Jor payment of instalments~On default of two successive instal- 
ments entire balance of the decreta] amount realisable— Limilation 
Jor execution when starts—Civil Proceiure Code, Order 2r, 
Rule 2— Statement of uncertified payment out of Court by decree- 
holder, if valid. 

 Aninstalment decree had been passed against the appellants, 

under which the decretal amount was to-be paid, in annual instal- 
ments commencing from 1925 and ending with-1932, on specified 
dates in each year. It also provided that in default of two conse- 
cutive instalments the decree-holder would be entitled to recover 
the whole of the balancé by execution. The decree-holder made 
an application in 1931 to recover the five instalments from 1928 to 
1932, without mentioning whether the previous three instalments 
from 1925 to 1927 had been paid or not. The Judgmen:-debtors 
contended that none of the previous instalments had been paid, 
and the application was therefore time-barred inasmuch as the right 
to apply for execution accrued to the decree-holder when the 
second default was made. The decree-holder sought to prove, and 
succeeded, that he had received the first three instalments, 

Held (per Sulaiman C. J., and L, G^ Mukerji ].), that— 

(1) The allegation by the decree-holder as to the payment of the 
first three instalments, even if found to be true, could not be taken 
‘cognizance of by the Court, Ifa statement purporting to certify a 
payment out of Court is made by a decree-bolder after the contro- 
versy had arisen, it cannot have the force of a certificate within the 
meaning of order 21, rule 2 of the Civil Procedure Code, 

(2) Though the right to enforce the default clauso was barred by 
time, the instalments of 1928, 1929 and 1930 which had already 
fallen due at the time of application were specifically recoverable. . 


1944. 
ww 
I, L. R. 56 All, gar. 
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According to the terms of the decree the decree-holder had two 
distinct rights, —the first, to receive instalments as and when they 
fell due, and the second, to enforce the payment of all the instal- 

"ments that might remain unpaid, in the case of two successive 
instalments remiaining unpaid. As regards the second right, namely, 
to enforce the default clause, Art, r81 of the Limitation Act applied 

‘and the period of three years ran from the first occasion when the 

right to apply accrued, viz. 1926. It follows that the decree-holder 
could not recover any instalment which had not fallen due on the 
date of application. But as regards the fiist right, namely, to recover 
the instalments that had already fallen due, Art. 182(7) applied, 
and they having fallen due within three years of the application for 
execution were recoverable, in spite of the default clause. 


D. B. dud 





Bansidhar Kunjlial v. Lalta Prasad. 
Civil Procedurs Code, order 8, rula Ó; order 20, rule 19— Whether 
A94 set-off may be granted to the difindant when plaintifs suit itself is 
L.L.R.s$AM.gig. — dismissed —Order 41, rule 22—Defendant whose set off not decreed, 
m if entitled to take cross-odjection as respondent in appeal by 
Plaintiff. 

Plaintiff claimed to recover a certain sum from defendants 2 to 
5, alleging that they belonged to one joint family, and that the sum 
was due from two branches of the joint family business, Defen- 
dants 1 to 3 pleadel and proved that the two firms were entirely 
separate, the one belonging to them and the other. to defendants 4 
&nd s. Defendants rto 3 further pleaded that nothing was due 
from their firm, but that on the contrary a sum of Rs. 212 was due 
to their firm from the plaintiff In their written statement they - 
~ Claimed that a decree for this Ra 212 might be passed against the 
_ plaintiff in their favour and also paid the requisite court-fee, `The 
claim was admitted by the plaintiff, but thé trial Court which 
dismissed the plaintiffs suit as against Cefendants x to 3 ignored the 
counter claim made by the latter. Onappeal by the plaintiff, 

defendants 1 to 3 filed a crost-objection in respect of the Rs. ara. 


Held (per Niawat-ullakand Bennst, J7.), that the crost-objection 
should be allowed. 


, Pør Bennet J. — 


(1) A set-off under order 8, rule 6 may be pleaded although t the 
i claim of the plaintiff is denied, It is not merely a defence to the 


n 
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plaintiff's claim and a decree may be granted under order a», 


rule 19 to the defendant although the suit of ther plaintiff is dis 
missed by the decree. 


(2) A set-off under order 8, rule 6 is wider than a set-off at | 


English law, but is not so wide as a counter claim. 


(3) Where a plaintiff sues several defendants alleging a joint’ 


debt, a defendant who denies the joint debt may plead a set off due 
to him alone. . 

(4) A defendant respondent whose set off bas not been decreed 
or has not been referred to in the decree may make this a ground of 
cros#objection in appeal under order 41, rule 22, 


D. B 





Mathu:». Achu. 


Transfer of Property Act, Section Ó(«)—Debt, assignment of — Exact 


amount not mentionsd in assignment deed, but data for ascertaining 
the same available—Jf assignment valíd. 


One V had entered into contract witha Railway Company to 


- execute certain works for them and for the same "purpose entered | 


into a sub-contract with three other persons, agreeing to retain only 
10% of the money to be paid by the Railway Company and to pay 
the whole of the balance to the sub-contractors, The right of the 
sub-contractors to recover the amount due from V was purchased 
by the plaintiff. The plaintiff brought this suit to recover the debt 
against the heirs of V. On behalf of the defendants it was contended 
that inasmuch as the assignment was not of a liquidated but of 
an unliquidated sum, it was only an assignment of & bare right to 
sue and was therefore invalid : 


Held (per Madhavan Nair and Jackson, JJ.), that the assign- 


ment was valid. At the time of assigment a liquidated amount had 
become due to the assignors of the plaintiff, for, the Railway 
Company had already paid the contractual amount to the defen- 
dants, and the ascertainment of the sum due tothe assignors was 
only a matter of arithmetical calculation. So the assignment to the 
plaintiff was a definite debt and not a mere right to sue, The data 
to fix the definite amount due being available, the mere fact that a 
calculation will have to be made before determining the exact 
amount will not make that amount any the less a debt which is 
validly assignable in law. The contention that there cannot bea 
debt until the amount has been ascertained cannot be maintained. 


D B. 


474 


48n THE CALCUTTA LAW JOURNALs = [Von LXI. 
HIGH COURT RULES. 
Notification. 


The following ame ndments which have been made’by the High 
Court of Judicature at Fort William in Bengal in Chapter II, Part J, 
of the “Rules of the High Court, Appellate Side, 1922” 
published for general information. They will come into force with 
effect from the 2944 July, 1935. . 

1. Omit clause (I) of the Schedule to Rule I proviso (i) of 
Chapter If, Part I, at page 5. 

a. Jorthe existing clause (5) of the said Schedule swdshtwte 
the following :— 

" (5) (i) All appeals from appellate orders. ariting out of execu- 

~ tion of decrees the values or amounts of which do not exceed 
Rs. 1000 and which are made in suits the values of which do not 
, exceed the said sum. 
(ii) All appeals from original orders made s the lower appellate 
. Courts in appeals arising out of suits the values of which do not 
exceed Rs, rooo and the decrees passed wherein do not exceed 
Rs. tooo in amount. 

(iii) All.appeals against orders made in Insolvency proceedings 
in cases where the property of the insolvent does not exceed 
Rs. 1000 in value. ” 

3. For the existing clause (7) of the said Schedule, swdstitle 
the following:— ` 

“ All applications not being applications for leave to appeal and 
Rules relating to second and miscellaneous appeals which a judge is 
competent to hear under these Rules. ” 

4." Renumber clauses (2) to (7) of the said Schedule as (1) 
to e 


(Sp.) E. S. SIMPSON, 


^ Registrar. 
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The Law regulating Court-fees & Jurisdiction: By 
Rai Bahadur. Diwan Chand Obhrai, published by the University 
Book Agency and the Indian Law Company: Kacheri Road, eao 
Pricé Ra. 12 ; 1934 Ed: 

' This is an exhaustive, analytjcal and critical commentary on 
the law relating to Court-fees payable in respect of lezal actions 
and to pecuniary jurisdictions of Courts. The learned authgr of 
-the book has already become familiar to legal circles through his 
other works, patticularly his publication on the’ Negotiable Iostru- 
ments in India. .His mode of treatment of legal subjects has -uni- 
formly given satisfaction to. the practitioners who havé had occa- 
sions to make: use of his books. ‘The present publication so far 
as we are aware is the most comprehensive work on the subject 
of: Court-fees-and it can safely be asserted without any -fear o 
contradittion that henceforth it will be looked upon as the Jead- 
ing and standard work on the subject. The notes are full, but 
at the “same time well-arranged. The classification of the topics 
is extremely judicious, and . brings into prominence the basic 
principles underlying each gections The legal propositions - have 
been set: forth ina lucid manner and logically. and scientifically 
develóped and supported by citation of authorities whenever 
possible. In case of ‘conflict of views between the different High 
Courts, the points of divergence have been clearly, set out? with a 
frank expression of the learned author's own opinions thereon. In 
_ short, the learned author bas really reduced the complexity of the 
subject and placed it on an absolutely intelligble and workable 
basis, With this book in hand asa guide, no one stands the risk 
of going wrong in matters of assessing Court-fees or of aecertaining 
the venue of legal actions. The get-up of the book is simply superb 
and reflects considerable credit on those who nre responsible 
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forit. The price of the book though not exactly attractive can 
op no account be said to be immoderate, if we take into 
consideration the magnitude of the work and its qualitative 
excellence. ` 
The Privy Council Referencer, 1811-1934 by K. N. Annaji 
Rao, with & Supplement by C. R. Krishna Rao, published by the 
.- Law Book Co, 9 Hastings Street, Calcutta, 1935. 
The value of the Privy Council decisions as the final exposi- 
tion of the law cf this country can hardly by overestimated, 
“especially in these days of widespread reporting exhibiting not 
infrequently a hopeless mass of cOnflicting decisions by the various 
High Courts even on ordinary problems of every-day experience 
and a handy moderately priced publication of the type of the book 
under review was almost a desideratum and the learned compilers 
of it must have earned the gratitude of the members of the legal 
profession by removing a real long-felt .want. The compilation 
has a number of points-of genuine merit in it and that has made, 
it a really useful publication. The notes of cases have been’ 
prepared with great care evidently after actual perusal of the 
original reports themselves and not merely their abridged reproduc- 
tions ; consequently, we find that all the points of law considered 
by the Board in a case, not excluding even their o£ifer dicta, have 
been clearly indicated in the notes. This system. of work has 
immensely added to the utility of the book and renders a greater 
assistance to the searching lawyers than even the headnotes of 
the respective cases as found inthe reports themselves. With this 
small book at his elbow tbe lawyer hunting for authorities will at 
once know what the Judicial Committee have said on the particu- 
lar point for consideration by him. The book has been b:ought 
up to date by means of a Supplement incorporating the Privy Coun- 
cil decisions of the years, 1930 to 1934. In this part of the book 
more improved methods of digesting have been adopted, and, 
‘containing all the latest decisions as it does, the Supplement 
must necessarily form an jnvaluable adjunct to the publica- 
tion. No law library: can be complete without a copy of this 
book. : : : 





